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MRST  Dirimo^. 

No.  L  November  12. 18^5. 

ROBERT  DOWNIE,  Esquire^  and  Otheks, 

against 
The  Right  Hon.  FRANCIS,  EARL  of  MORAY. 

Peo?£rt Y. — ^Nuisance.-— ^  proprietor^  whose  lands 
naturaUjf  sloped  towards  an  adQcining  river,  was 
faund  entitled,  tqxm  granting Jkus  for  the  erection  ^ 
mmerous  dweUingJumses,  to  carry  a  common  sewer 
into  the  river,  notwithstanding  ^  alleged  injury 
that  Ae  inferior  heritors  would  iherehy  sustain* 

The  ^EmA  of  Moray  having  feued  his  lands  of  Ih*um«a 
shengh  for  building,  and  a  number  of  houses  having 
been  erected  upon  it,  which  would  contain  a  population 
of  about  8000  persons,  his  Lordship  ccmunenc^  cutting 

a  large  drain  for  the  purpose  of  canying  off  the  sewage 
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12  Nov.  .1826.  water  from  these  buildings,  and  discharging  it  into  the 

^^  If  ^'    Water  of  Leith^  M  ihe  village  of  Stockbridge,  beyond 

Earl  ofMoray .  the  limits  of  Jiia'property .    Against  this  operation  some 

of  the  proprietors  of  the  village  presented  a  suspen- 

Nui$(moi.    sion  aiid\&Llerd]ct,  comfdaiiiing  of  it  as  injurious  to 
thejhr.  property. 

.•••!]The  bill  of  suspension  having  been  passed,  and  the 
.:J)t£erdict   granted,    the  Lord  Ordinary  reported  the 
*  case  to  the  Court  on  memorials. 


•     ■  > 


Argued  for  the  suspends 

Many  of  the  inhabitants  of  the  village  of  Stock* 
bridge  use  the  water  of  the  river  for  culinary  and 
domestic  purposes ;  and  a  number  of  the  houses, 
of  which  the  suspenders  are  proprietors,  are  occu- 
pied by  washerwomen,  who  can  procure  no  water 
fit  for  the  purposes  of  their  occupation,  except  what 
the  river  affords.  If  Lord  Moray  were  permitted 
to  carry  his  common  sewer  down  to  the  village,  aad 
to  discharge  from  it  all  the  filth  and  impurities  coming 
from  such  a  number  of  houses,  containing  a  popula- 
tion of  upwards  of  3000  persons,  the  water  of  the  river 
would  be  so  completely  contaminated  as  to  be  rendered 
unfit  for  any  domestic  or  ordinary  purpose.  But  the  nui- 
sance would  be  greatly  increased  during  the  summer 
months,  when  the  channel  is  almost  dry,  the  greater  por- 
tion of  the  river  being  carried  off  by  a  mill-dam,  a^d 
when,  of  course,  there  is  no  run  of  water  sufficient  to  di- 
lute and  carry  off  the  contents  of  so  large  a  common 
sewer.  In  such  circumstances,  this  sewer  would  be-^ 
come  a  nuisance  of  the  most  intolerable  description 
— ^be  prejudicial  to  the  inhabitants — and  injurious  io 
the  property  of  t5ie  suspenders. 

ITie  right  of  an  upper  heritor  to  a  stream  of  run- 
•ning  water  is  of  a  limited  nature,  and  cannot  be  exer- 
cised to  the  injury  of  the  lower  heritors.  The  primary 
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1^  of  numiag  w^ter  is  far  domestic  purpoaes ;  and^  12  Not.  in^ 
when  itris  serviceable  in  this  way,  the  superior  heri-j^J^J  ^  ^ 
Vht  cannot  pollute  it^  so  as  to  render  it  luafit  for  use£ari  of  Morajr* 
by  the  inferior  heritor.    It  has  been  repeatedly  found    p^^^y.^ 
ttiat  a  superior  heritor  cannot  divert  the  course  of  a    i^«Min<v* 
numing  water  ^o  as  to  deprive  the  inferior  heritor  of 
tbe  use  of  it ;  Kelso  v*  Boyd^  Ist  July  1768,  Mar.  p. 
1S;807 ;  Ogilvie  v.  Kincaid,  24th  Nov.  17&1,  Mor. 
^  1S,824 ;  MiUer  v.  Stein^  Nov.  1791,  Dic/.-^These 
judgments  proceed  on  the  assumption  that  domestic 
foiposes  constitute  the  primary  use  of  a  river.    To 
the  same  effect  are  the  decisions  in  tibie  cases  of  Russel 
9.  Haig,  N6v«  1791».  JDkt. ;  Lord  Glenke  v.  Gordon, 
10th  Mairch  1804,  Mor.  p.  18,834. 

An  additional  otgectipn  arises  to  this  common  sewe^ 
firam  the  circumstance  of  it  being  intended^  not  merely 
for  the  use  of  hou^  on  the  buik  of  the  river,  but 
aho  for  buildings  at  a  considerable  distance ;  and  that 
it  is  not  to  termi^te  at  Lord  Moray's  property,  but 
to  be  carried  a  considerable  way  farther  down  the 
river.^ 

Answered  foi;  Lord  Moray-^ 

One  of  the  great  and  primary  uses  of  all  public 
rivers  is  to  afford  an  easy  and  ready  method  of  carry*- 
ing  off  every  thing  that  is  noxious  and  disagreeable ; 
and  thus  acting  as  tibie  natural  cleansers  and  purifiers 
d  the  country  through  which  they  paA ;  Sir  G. 
M^Kenme^  vol.  i.  p.  25 ;  Mayor  of  Berwick  v.  The 
Laiid  of  Haining,  Ist  July  1661,  Stair;  Mor^  p. 
1S^77S«  The  Water  of  Leith  is,  to  all  intents  and 
poipopes,  a  public  river.  In  its  course,  it  servers  the 
purposes  of  more  manufactories,  distilleries,  &c.  than 
perhiqM  any  other  river  that  has  so  short  a  run ;  and, 
frmn  time  ijnmemorial,  it  has  been  the  receptacle  of 
eommon  sewers  of  all  that  dis^ct  of  Edinburgh 
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FIRST  DIVISION. 

No.  11.  November  15.  1835. 

DONALD  BROWN 

agaifuft      ' 
HERITORS  OF  KILBERRY, 

Jurisdiction. — 48  Geo.  III.  c,  S^.-^AUhongh  the 
jnrUdietkn  (^presbyteries  in  regard  to  sAoolmaS'- 
ters  is  dedared  finals  mfhimt  ofppeal  to,  or  review 
by,  any  courts  civil  or  ecdesiastical,  it  is  nevertheless 
competent  for  &e  Court  qf  Session  to  review  pro-' 
ceedings  that  are  inconsistent  with  the  provisions  of 
the  statute. 

Upon  a  complaint  made  against  Donald  Brown,  pa^ 
rochial  schoolmaster,  by  some  of  the  heritors  of  the 
parish  of  Kilbeny,  a  regular  libel  was  served  upon 
lam  at  the  instance  of  the  moderator  of  the  presby- 
tery, accusing  him  of  habitual  n^lect  of  duty,  and 
other  conduct  inconsifltent  with  his  situation  of  parish 
sdioolmaster.  After  leading  evidence,  the  presbytery 
pronounced  aentence  of  deposition,  bearing  that  evi- 
dence had  been  adduced,  and  all  the  regular  forms 
adopted.  Brown  then  raised  this  process  of  reduction, 
calling  aa  defenders  the  heritors  of  the  parish  and  the 
moderator  of  the  presbytery ;  and  concluding  that  the 
sentence  of  deposition  should  be  set  aside,  on  account 
of  certain  irregularities  in  the  proceedings,  and  that 
the  defenders  should  be  ordained  to  pay  him  the  whole 
emolmnents  of  schoolmaster,  bygone  and  in  time  com- 
ing.    The  defenders  objected  to  the  competency  of 
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(be  action,  as,  hy  the  2l8t  section  of  43  Geo.  III.  c.  54,  ^^  ^ov.  i8s«. 
it  is  declared  that  the  presbytery's  sentence  of  depri-  B^I^l^^THe- 
vation  against  a  schoolmaster  shall  be  final,  without  ^^tors  of  ku. 
appeal  to,  or  review  by,  any  court,  civil  or.  ecclesiastic      J 

m1  JuristUctioH, 

43  Geo.  J II.  g, 

Ijord  AUoway^  Ordinary,  upon  advising  a  conde*54. 
goendence  and  answers,  pronounced  this  interlocutor : — 
^  The  Lord  Ordinaiy,  having  iiesumed  consideration  of 
**  this  process,  finds  that,  although  by  the  statute  49 
''  Geo.  III.  c.  54,  sect.  81,  the  judgment  of  the  pres^ 
*'  bytery  is  declared  final,  without  appeal  to^  or  review 
^  by,  any  court,  civil  or  ecdedastical,  yet,  if  the  pro- 
*'  ceedings  upon  which  judgment  ^as  pronounced  were 
«  contrary  to  law,  or  if  that  court  exceeded  the  powers 
**  committed  to  it  by  the  statute,  they  may  be  review- 
^  ed  and  set  aside  in  this  Court :  Finds,  that  it  is  re«- 
^  quired,  by  the  section  of  the  statute  founded  on,  that 
*"  die  presbytery  take  the  necessary  proof :  Finds^  that 
^  it  was  necessary,  according  to  the  forms  of  proceed- 
"  ing  in  church  courts,  that  the  proof  diould  be  taken 
**  upon  oath :  Finds,  that  any  proof  taken  upon  oath 
**  must  be  authenticated  by  the  subscriptions  of  the 
''  witnesses,  if  they  be  able  to'  subscribe,  and  by  the 
**  subscription  of  the  moderator ;  and  that  the  defen- 
''  ders  have  founded  upon  no  statute  by  which  this 
*'  rule  of  law  can  be  dispensed  with  in  the  proceed- 
**  ings  of  a  presbytery,  and  there  is  no  such  diSpen- 
^  sing  power  in  the  statute  in  question :  Finds  that,  on 
**  the  contrary,  the  38d  section  of  the  statute  expressly 
"  reverses  the  former  rules  of  procedure,  in  so  far  as 
•*  not  expressly  authorised  to  be  departed  from  by  that 
^  act :  Therefore,  as  the  depositionjs  of  the  witnesses 
^  were  not  taken  down  in  writing,  nor  duly  authen- 
'*  ticated,-  and  the  extract  of  the  proceedings  of  the 
•*  presbytery  produced  is  totally  deficient  in  these  re- 
"  spects,  reduces  and  decerns  in  terms  of  the  libel," 
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U  Nov.  1698.     This  interlocutor,  so  fiur  as  it  decerned  in  the  re- 

ri^  ^  "~w  ^^^^''^  waspmtatore,  no  remit  haTing  been  made 

ritonofKU.  bjr  the  Inner-House  to  discuss  the  reasons  of  reduci- 

^^^^^\         tion.    This  was  pointed  out  in  a  representation ;  upon 

Jmitdhtitm.    advising  which,  the  Lord  Ordinary  pronounced  this 

^  ^        '   interlocutor  ^— '*  In  respect  of  the  findings  in  the  in* 

^  terlocutor  complained  of,  sustains  the  pursuer's  title ; 

^  finds  the  action  competent,  repels  the  defences,  and 

^  makes  great  avizandum  to  the  Court,  with  the  writ* 

^  ings  produced  by  the  pursuers  to  satisfy  the  jxroduc- 

^  tion  and  reasons  of  reduction ;  and,  with  this  ex« 

^  planation  and  variation,  refuses  th^  representfttion 

^*  for  the  defenders/' 

The  heritors  petitioned  against  that  interlocutor,  on 
the  ground  that,  as  it  decided  the  competency  of  the 
action,  it  was  ultra  vires  of  the  Lord  Ordinary  in  that 
stage  of  the  cause,  who  had  only  power,  previous  to 
the  remit,  to  consider  the  title  of  the  pursuer  to  insist 
in  the  action ;  but  the  Court  refused  the  petition  upon 
answers,  **  in  respect  the  findings  in  the  Lord  Ordi- 
«<  nary^  interlocutiHr  relate  merely  to  the  quesdcm  of 
^  the  competency  of  the  action,  and  making  great  avi- 
«*  zandum  to  the  Court." 

The  ease  having  then  been  discussed  before  Lord 
|tf edwyn,  his  Lordship  ordered  informations, 

Argued  for  the  heritors*— ■ 

As  the  proceedings  against  the  pursuer  were  BpplU 
cable  to  him  strictly  in  his  official  character  as  schod* 
master,  the  civil  courts  had  no  power  of  review. 
From  the  earliest  period,  every  thii^  relating  to  die 
instruction  of  youth  belonged  exdusivdy  to  the  ec* 
desiastical  courts ;  1567t  c  11;  Book  of  Policy,  1578, 
c.  9*  sect.  10 ;  Spottiswoode,  p.  807 ;  1581,  c.  1 ;  1592^ 
c.  16 ;  Act  of  Privy  Council,  10th  December  1616, 
ratified  by  1638,  c,  5 ;  Acts  Qf  Assembly,  1688  and 
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1644;  Stat  166S,  c  4;  169S,  c.  22.      The  admis- 16  Nov.  »8». 
skm  and  deposition  of  schoolmasters  were  held  to-,"^^"^ 
be  matters  of  ecdesiastieal  jurisdiction ;  Jcirsk.  B.  i.  nton  of  KU. 
tib  5,  sect  24;  Pardovan,  B.  i.  tit  5,    The  ques-^"^l_ 


thm  was  tried — ^M^Colloch  'V.  Allan,  schoolmaster  ofJurUdkHmi. 

^3  CstL  III 

Bothwelly  l6th  Dec.  179S — ^whether  the  power  ofe.  54. 
review  was  vested  in  the  civil  courts,  when  it  was 
foond  "  competent  to  the  Court  of  Session,  and  not 
"to  the  superior  church  courts,  to  review  the  sen- 
**teDee  of  the  pre8bytery»  in  the  exercise  of  their 
**  powers,  with  rc^;ard  to  parochial  schoolmasters ;"— « 
bat  this  decision  was  reversed  upon  appeal.  These 
various  statutes  imd  decisions  prove  that,  at  common 
law,  the  power  of  reviewing  sentences  of  the  deposition 
of  sdioohnasters  was  vested  exclusiyely  in  the  eccle- 
siastical courta.  To  set  at  rest  any  doubts  that  existed 
OB  the  subject,  the  act  4S  CMo.  III.  c  54,  was  passed. 
The  l6th  section  makes  the  presh3rter7  the  juc^es  of 
Ihe  qualifications  of  presentees,  and  it  dedares  their 
judgment  shall  not  be  '^  reviewed  or  superseded  by 
^  any  court,  dvil  or  ecclesiastical ;" — the  21st  section 
provides  as  to  the  deposition  of  the  schoolmaster,  which 
18  left  to  the  presbytery  alone,  whose  **  judgment  shall 
^  be  final,  without  appeal  to,  or  review  by,  any  court, 
**  civil  or  eedefiiastical.**  The  decision  of  the  presbytery 
is  not  even  to  be  subject  to  the  review  of  the  General  As«- 
sembly ;  Acts  of  Assembly,  28th  May  1809 ;  24tii  May 
181S.  A  statute  which  ezduded  the  jurisdiction  of 
the  eedesiastical  court,  which  formerly  had  the  power 
flf  xeview,  ajbrtiari,  exduded  the  jurisdiction  of  the 
dvil  court,  which  did  not  originally  possess  the  power 
cxf  review.  The  expeesa  exdusion  of  the  dvil  courts 
introduced  into  the. statute  in  cdnaequenee  of  the 
wlpdi  had  taken  place  in  the  case  of 
Bothwell,  and  must  apply  to  the  ju^  s^iperewdnens  of 
th?  Court  of  Session  to  review  even  in  the  case  of  ju^ 


m)^:^*! 
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n  Vor.  i825.dicial  wrong.  Wherever  final  powers  are  reeled,  the 
b!^J*^  existence  of  a/f«  superemineM  reviewing  or  con- 
yjtoTB  of  KiU  trolling  is  excluded^  not  merely  by  the  words,  l^ut  by 

'•^'     ,      the  spirit  and  intendment  of  the  act. 
jifrMMon.        But,  cven  if  there  did  exist  a  jtu  mperenUnens  in 
M.  '   the  present  case,  it  must  be  vested,  not  in  the  Court 

of  Session,  but  in  the  ecclesiastical  courts.  The  civil 
and  ecclesiastical  courts  are  mutually  independent ;  and 
their  distinct  jurisdiction  in  matters  temporal  and 
matters  ecclesiastical  is  recognised  in  law  and  in 
practice.  The  exclusive  jurisdiction  of  the  latter,  in 
matters  ecclesiastical,  is  laid  down  in  the  Second  Book 
of  PoUcy--*^^po«MiMMxfe,  p.  28d  and  298~«Mi  is  con- 
finned  by  statutes  159S,  c  14;  l690t  c  5;  1$93,  c. 
Sa — by  which  the  jurisdiction  of  the  ecclesiastical 
courts  over  schoolmasters  was  expressly  confirmed* 
The  same  distinction  is  laid  down  by  JSirai.  B.  i.  ^  24; 
Hmne^  voL  i*  p.  42.  Hence  the  civil  courts  have  re« 
fused  to  exercise  jurisdiction  in  matters  purely  ecde- 
siastical;  Robertson  v.  Preston  and  Campbell,  11th 
Aug.  1786,  Mar.  p.  7465-8;  McQueen  v.  Grants 
85th  July  1781,  Mcr.  p.  7466,  and  Slst  Bee.  1781, 
Jf or.  p.  7469 ;  Heritoro  of  Corstorphine  against  Ram-* 
say,  10th  March  1812.  When  the  eodesiaBtical  court, 
in  order  to  enforce  their  jurisdiction,  hiave  requiied 
the  assistance  of  thedvil  court,  the  latter  have  granted 
St,  but  without  infringement  of  the  separate  jurisdic- 
tion; Presbytery  of  Dumfries,  petitioners,  7th  July 
1818 ;  Minister  of  Clackmannan,  8th  July  1818^  and 
18th  May  1819*  But  whenever  a  sentence  of  a 
ehutdi  court  afiected  a  party's  dvil  rights,  although 
arising  out  of  ah  ecclesiastical  matter,  it  is  subject  to 
review  by  the  civil  courts ;  Rufherford  v\  the  Pres- 
bytery of  Kirkcaldy,  17th  Nov.  1785,  Jtfbr.  p.  7469. 

In  the  present  case  the  matter  is  purely  ecclesias- 
tical—^very  thing  relating  to  the  appointment  or  de« 
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positian  of  parochial  schoolmasters  belongs  to  the  ift  Vor.  ihm^ 
diiirch  courts  exdnsively.     The  charge  against  the  g^^'^"^ 
pursuer  related  merely  to  his  conduct  as  schoolmaster,  riton  of  ku. 
and  the  sentence  of  the  presbytery  applies  solely  to    "^' 
him  in  his  official  character;  and»  therefore,  if  there «^«»''«K0«im- 
was  any  irr^pilarity  in  the  prooedure,  it  belonged  to  54. 
the  chnrdi  courts,  not  the  civil  court,  to  apply  the 
ranedy. 

The  cases  in  which  the  Court  of  Session  have  in« 
ierfered  in  remedying  a  judicial  wrong,  do  not  apfdy 
to  the  present.  In  the  Heritors  of  Corstorphine  v^ 
Ramsay,  10th  March  1812,  the  judgment  of  the  Court 
of  Session  proceeded  on  the  ground  that  the  presby- 
teiy  had  decided  a  questicm  of  civil  right.  In  holding 
thansdves  barred  by  iiie  stat.  1701.  It  belonged  to 
the  civil  eourts  to  decide  as  to  the  nature  and  eflfects 
of  that  statute ;  and,  in  making  this  enmwciiment  on 
dvil  rights,  the  presbytery  committed  an  excess  of 
power,  by  going  beyond  the  line  which  confined  them 
to  matters  purely  ecdesiastieal.  The  cases  of  Dawsoi^ 
p.  ASardice,  18th  Feb,  1809,  and  Young  r.  Milne, 
ttth  June  1814,  do  not  apply  to  the  present ;  for,  in 
Ae  f<Hrmer,  the  decree  reviewed  and  corrected  was 
Aat  <tf  the  quarter  sessions,  over  which  the  Jus  sm^ 
feremmens  of  the  Court  of  Session  ext^oded.  lliere 
was  an  excess  of  power  eK^rdsed,  and  a  consequent 
departure  from  the  statute ;  and  the  some  observations 
apply  to  the  case  of  Young  v.  Milne,  where  there  was 
also  a  depm-ture  from  the  terms  (tf  a  road  act,  which 
dedared  the  proceedings  of  the  trustees  under  the  sta- 
tute to  be  final. 

The  irr^ularities  complained  of  in  this  libel  do  not 
form  cmnpetent  grounds  for  reduction.  The  fact  of 
the  evidence  not  having  been  taken  down  in  writing 
is  admitted ;  but  there  is  no  particular  form  of  pro- 
cess laid  down  by  the  act  for  the  government  of  the 
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IS  Nov.  16S&  jnresbyterjr.  The  object  of  the  statute  was  merely  that 
^  '  '"^   the  presbytery  should  take  such  proof  as  should  ap- 

rUox&of  Kii-  pear  to  them  necessary—Hill  that  was  requiced  was  to 
"^'  satisfy  their  own  minds.  There  is  no  power  to  review 


jurjidwtfan.     the  scuteuce  of  the  presbytery  on  the  merits ;  and, 
c;  64.  *     '   therefore,  even  if  the  proof  had  been  taken  down  in 
writing,  no  other  court  would  be  entitled  to  consider 
whether  it  was  conclusive  or  not,  as  all  power  of  re* 
viewing  the  judgment  proceeding  on  it  is  taken  away 
by  the  statute.     This  shews  that  it  was  not  the  int^i* 
tion  of  the  statute  that  the  proof  should  be  reduced  to 
writing,  which  can  only  be  necessary  where  the  pro- 
ceedings are  subject  to  review.    The  sentence  of  the 
presbytery  is  similar  to  the  verdict  of  a  jury,  being  the 
result  of  the  proqf,  and  being  authenticated  :by  the  sig*- 
nature  of  the  moderator,  and  derk,  it  is  pn^Httio  pn>* 
hata  that  the  matters  set  forth  were  done;  and  the 
sentence  bears  that  {Hroof  had  been  led,  and  the  evii» 
dence  duly  considered. 

Argued  for  the  pursuer — ^The  act  4S  Geo.  III.  c 
54,  entitled  ^  the  sdioolmasters*  act,"  had  a  peculiar 
regard  to  the  interests  of  that  useful  class  of  men.  It 
was  intended  to  remedy  the  obstruction  to  justice, 
which  frequently  occurred  by  a  lengthened  discussion, 
and  the  power  of  appeal  to  a  higher  court ;  but  in 
taking  away  the  power  of  appeal,  which  was  formerly 
allowed,  the  legislature  provided  an  equivalent,  by  a 
careful  direction  as  to  the  observance  of  a  particular 
form  of  procedure.  The  power  of  review  can  only  be 
hdd  as  excluded  when  the  terms  of  .the  statute  are 
complied  with. 

The  defenders  mistake  the  nature  of  the  power  of 
review;  now  claimed.  It  is  not  what  was  formerly 
exercised  by  the  supreme  church  judicatory,  but  it  is  the 
inherent  jurisdiction  of  the  supreme  civil  court  of  the 
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ocmntiy,  to  see  that  the  provisions  of  the  statute  law  are  is  Not.  issft 

eomblied  with,  and  to  apply  a  remedy  when  these  are^ '~  » "^ 
_  ,-  r«.  .,       i-.,      i.  Brown  r.  He- 

departed  firom.    The  equiyalent  for  a  right  of  appeal  riton  of  ku- 

was  a  particular  form  of  procedure ;  and  the  power  of  .  "^ 

review*  which  is  inherent  in  the  supreme  ciyil  court, 

43  Geo  III 

is  to  see  that  that  equivalent  is  made  effectual.  Theo.  64. 
aet  requires  that  the  accused  shaU  be  served  with  a 
libd,  and  then  that  the  necessarjr  proof  shall  be  taken ; 
under  which  general  provision,  aU  that  was  necessary  by 
former  acts,  the  usage  of  the  Court,  or  the  well  known 
rules  of  evidence,  is  enjoined  to  be  steictly  observed ; 
and  there  is  a  general  provision,  that  all  the  former 
acts  with  regard  to  parish  schools  or  schoolmasters  are 
ftttified  and  confirmed,  in  so  far  as  they  are  not  altered 
by  the  express  provisions  of  that  act  The  necessary 
proof  required  is  the  proof  taken  in  the  formal  and 
legal  manner,  Sanctioned  by  the  inveterate  practice  of 
aU  courts  ;  any  deviation  from  the  established  form  of 
f  process  is  sufficient  ground  for  the  interference  of  this 
Court,  not  as  recognizing  any  power  of  review  which 
the  act  meant  to  exclude,  but  for  the  protection  of  the 
law  <tf  tiie  land.  Hie  Court  acknowledged  this  princi- 
ple in  the  case  of  Herit<»rs  of  Corstorphine  v.  Ram^ 
say,  10th  March  1812 ;  Young  v.  Milne,  28th  June 
1814. 

The  presbytery  in  this  case  did  not  take  the  ne- 
cessary proof,  the  depositions  of  the  witnesses  not  hav- 
ing been  reduced  to  writing,  according  to  the  invari- 
aUe  practice  of  cbtirch  courts.  The  act  of  Parliament 
1686,  c.  18,  which  refers  to  all  courts  in  the  king- 
dom, assumes  that  the  depositions  of  witnesses  are 
to  be  recorded.  Such  was  the  practice  of  the  Court 
of  Justidaiy,  whose  proceedings  were  not  subject  to 
review ;  and  it  required  two  express  acts  of  Parliament 
to  rdieve  them  from  the  practice,  and  it  required  a 
similar  express  exception  in  the  small  debt  act.    The 
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n  Nov.  1835.  practice  of  church  coiurtd  has  be^  uniform  ia  recor^^ 
^  ^^^  "t!^   inff  and  authenticating  the  evidence  taken  before  them: 

Brown «.  He*  —P    y         ^     -rm  ^  -n  '  \ 

Titora  of  Kii-  Faraavana  Form  ^  Froeeas^  chap.  %  aect.  14,  aQ4 

^"^'  chap.  4,  sect  14 ;  ratified  by  the^  Act  of  Assembly,  18th 

j«r<.dM»..    April  1707. 

M.  Even  now,  when,  under  the  late  act»  the  judgqient 

of  the  presbytery  is  not  sul^ect  to  review  on  the 
merits,  it  is  no  less  necessary  to  adhere  to  the  form  of 
procedure,  by  taking  the  depositions  of  the  witnesses 
in  writing ;  in  order  that,  if  the  judgment  is  bfou^^t 
under  review,  on  the  allegation  of  want  of  formality,  the 
record  itself  may  be  produced  to  shew  how  far  the  in* 
junctions  of  the  act  have  been  complied  with  or  dis<> 
regarded,  so  as  to  call  for  the  interference  of  the 
Supreme  Court. 

7%^  Court,  on  the  grounds  stated  in  the  Lord  Or- 
dinary's interlocutor  of  11th  March  1824,  were  of 
opinion  that,  where  an  irregularity  had  been  commit- 
ted, and  the  plain  meaning  of  the  statute  not  complied 
with,  it  was  competent  f<»r  the  Supreme  Court  to  re- 
view the  proceedings ;  and  that  such,  an  irregularity 
had  been  committed  in  this  case  by  not  taldng  down 
the  depositions  of  the  witnesses  in  writing,  and  hav- 
ing them  properly  authenticated.  They,  therefore, 
reduced,  decerned,  and  dedared,  in  terms  of  the  libel, 
and  found  expences  due. 

I/yrdM  AUtmoff  and  Medwyn^  Ordinaries.  Act.  Cockbum, 
Mark  Napier.  Z>.  M-  Black,  W.  S.  Agent.  Alt.  Mon- 
crieff.  Hunter.  Gibson  S^  Oliphant,  W.  S.  Agents. 


H.  Clerk. 


T. 
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FIRST  DIVISION. 

No.  III.  Nimember  18. 18S5. 

GEOROB  ADOLPHUS  FISCHER  and  Othebs, 

agcdnst 
Thb  earl  of  SEAFIELD  and  hib  CURATOR. 

Implied  Condition. — ^Dischaboe. — In  a  compro^ 
mise  between  foreigners  clmmi^ff  l^gadee  to  a  large 
amount,  which  had  been  bequeathed  to  them  by  a 
Scotchman  domieUed  abroad  (but  who  had  proper-^ 
ty  m  Sco^and)  and  the  executors  of  the  deceased, 
there  being  nothing  said  as  to  the  payment  ^  the 
legacy  tatt,  but  a  considerable  sum  to  be  paid  at 
Edinburgh^  upon  the  legatees  granting  JuU  and 
ampie  dischargesr-found  that  the  legatees  were  Ua^ 
Uejbr  the  legacy  duty. 

Seteeal.  actions  had  been  raised  by  the  pursuers 
against  the  defenders,  tot  the  recovery  of  various  sums 
of  money,  consisting  partly  of  liferent  annuities,  partly 
43S  debts  due,  but  princ^aUy  of  l^^ades  bequeathed 
to  them  by  the  late  Earl  of  Findlater,  of  whom 
the  defenders  were  the  general  disponees  (vide  Fac. 
CoH  24th  May  1882).  After  a  long  litigation, 
the  matters  in  dispute  were  adjusted  by  compro- 
mise concluded  at  Dresden  in  the  year  1822.  The  de- 
fenders agreed  to  pay,  and  the  pursuers  to  accept,  a 
certain  sum  of  money  in  full  of  all  their  claims,  which, 
on  the  other  liaiid,  the  pursuers  bound  themselves  to 
discharge.  The  agreement'  was  in  these  terms  ^— 
''*  9Ad  September  1822.   The  counsel  and  agents  above 
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as  Nov.  18S6.  <*  named  having  had  some  previous  communication 
^.  T^  ^  "r^  "  relative  to  a  final  settlement  of  the  whole  claims  of 
Earl  of  Sea^  ^'  the  pursuers  in  the  various  processes  above  referred 
iieid^&c^  •*  to,  havc  this  day  agreed  that  all  the  said  claims,  and 
Jmpoed  condu  ^  the  processcs  themselves,  shall  be  finally  dischaiged 
Dkifharff0.  *^  by  Mr  Fischer,  and  the  members  of  his  family  hav- 
ing any  interest  therein,  in  consideration  of  the  pay^ 
ment  above  mentioned;  and  that  fuU  and  ample 
discharges  of  all  their  claims,  and  of  the  said  pro- 
cesses, shall  be  granted  by  them  and  their  attorney 
to  be  duly  authorised  to  that  elBect;  and  that,  in  con- 
sideration thereof,  the  sum  of  £55,000  sterling  shidl 
be  paid  to  them,  or  their  said  attorney,  by  the  de- 
\  fenders ;  which  sum  shall  be  payable  at  £!dinbur^ 
^*  at  the  term  of  Martinmas  next  18S2,  with  interest 
from  that  date  during  the  non-payment.*' 
There  was  no  stipulation  in  ihe  agreement  with  re^ 
gard  to  the  payment  of  the  legacy  duty ;  and,  upon 
the  supposition  of  its  being  e3dgiUe  by  the  statute  S6 
Geo.  III.  chap.  52,  the  question  came  .to  be  upon 
which  of  the  parties  that  burden  must,  be  held,  by  the 
implication  of  law,  and  the  construction  of  the  agree^ 
ment,  to  fall. 

The  Lord  Ordinary  found  **  that,  in  the  general  case» 
either  where  legacies  are  to  be  paid  in  full,  or  where 
they  have  been  compoimded,  and  no  express  stipula- 
tion to  the  contrary  has  been  made,  the  duties  due  to 
the  Crotm  constitute  a  burden  on  the  bequest ;  and 
that  the  administrator  of  the  settlement  is  by  law  en- 
**  titled  to  retain  a  sum  sufficient  therdrom  to  enable 
*^  him  to  discharge  the  same-i  Finds  that,  by  the  deed 
**  of  agreement  libelled,  no  express  provision  was  made 
for  relieving  the  l^acy  bequeathed  to  the  pursuer 
by  the  Earl  of  Findlater,  deceased,  and  as  thereA»y 
agreed  to  be  restricted  and  conqpounded,  from  ihe 
payment  of  the  duties  attaching  to  it  by  law : 


it 
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^  that,  as  ihi  measure  of  the  daiins  l^ally  competent  i8  No^.  lassi 
**  to  the  pursuer  must  be  estimated  by  the  extent  of  „,\'  ^  "y* 

*^  ^  Fkcher,  Ac.  •. 

<<  the  same,  liot  as  a^iearmg  from  the  said  deed  of  Ewiof  sea- 

"  agreement,  and  not  by  what  they  mdy  have  original-       ^^ 

**  ly.appeaied,  the  circumstanceis  of  a  great  part  of  the  i^p^^  c^i^du 

''  lattar  having  been  abandoned  and  surrendered  bjrz>Mhwyii     . 

**  the  {Nirsuer,  can,  in  hiw,  afford  no  ground  for  hold* 

**  ing  that  it  was  an  implied  condition  of  the  said 

^  agreement,  that  the  burden  of  dischaxf^ing  the  said 

**  duties  should  be  transferred  firom  him  and  imposed 

**  upon  the  defenders :  Therefore,  finds  that  the  de^ 

**  fender  is  only  bound  to  pay  over  to  the  pursuer  such 

"  parts  oi  the  sum  retained  as  may  remain,  after.-de^ 

**  firaying  the  duties  due  to  the  Crown  on  the  legacy 

^  payable  to  the  said  pursuer,  as  restricted  and  oom^ 

**  pounded.'* 

The  porsufflS  petiti<Hied  against  thiis  inteHocutor  t 
but,  when  the  case  came  to  be  advised  with  the 
aaswers,  the  Court  expressed  doubts  hbw  jBur  the 
kgacy  di)ty  was  payaUe  in  this  case^  the  testator 
at  his  death  being  domiciled  abroad,  and  the  legatees 
bemg  foreigners  and  resident  in  a  fcnreign  country. 
This  having  been  tried  before  the  Court  of  Exibhequer, 
it  was  f oiud  by  that  Qourt  that  the  legacy  tax  was  * 
due  on  the  legacies  in  question. 

The  proceedings  were  then  resumed  in  this  Court 

Argued  for  the  pursuers — 

It  is  no  doubt  true  that,  in  general,  the  legacy  duty 
forms  a  burden  on  the  jdum  beqeathed,  and  is  de&ay<» 
ed  by  the  l^^atee,  who  is  entitled  to  receive  the  be- 
quest only  after  deduction  of  the  duty ;  but,  where 
there  has  been  a  ^mprcmuse  between  the  executor 
and  the  legatee,  the  quesjtion  whethw  the  sum  fixed 
in  that  con^oodse  is  to  be  burdaied' with  the  duty 
or  not,  must  dqieod  upon  tihe  nature  and  object  of 

B 


18  DECSSIONS  OF  THB  No.  S. 

tt  Nor.  tfidft.  the  airangement  between  tike  parties.  Where  tlie  nutt^ 
j,^^^^^  ter  in  dispute  relates  sdelf  to  the  jwrnftfoi  of  l^aejr, 
EuriofW  '*'  ajid  the  l^aqr  is  campounded  for  less  than  tibe 
'^^  <«  value  thereof^"  the  sum  agr^  to  be  paid  may  be 
.KM^SftfCMA. fairly  held  as  burdened  with  the  l^;acy  du^;  but  the 
DMifliyM*  case  is  very  different  where  the  object  of  the  oompro- 
mise,  as  in  the  present  case»  was  to  6x^  not  the  amount 
of  any  particular  sum  as  that  actually  bequeathed*  but 
the  amount  of  a  sum  to  be  paid  down  by  the  one  par* 
iff  and  received  by  the  other,  in  ccmsideration  of  tike 
discharge  of  claims  to  a  much  highw  amount,  and 
of  the  processes  in  whidi  those  daams  were  depend- 
ing. In  short,  the  omsideration  was  neither  a  legacy 
nor  a  substitute  for  a  legaqr — it  was  the  price  of  dis- 
charging certain  law-suits,  ibe  subjects  of  which  were 
claims  of  legacy,  and  other  claims  to  a  higher  amount. 
Under  these  circumstances,  the  question  whether,  in 
a  compromise  of  the  nature  of  the  present  one^  the  le* 
gacy  duty  is  to  be  paid  by  the  executor  or  by  the  le- 
gatee, must  depend,  in  a  great  measure,  upon  the 
provisions  of  the  statute  imposing  the  duty.  If,  by 
the  act,  the  legatee  was  bound  to  defray  the  duty,  either 
in  the  form  of  direct  payment,  <»r  by  being  obliged  to 
procure  a  stamp,  a  transaction  of  the  kind  here  entered 
into,  in  the  absence  of  all  ^qpress  stipulation,  would 
fix  the  burden  o£  the  duty  on  him ;  but  the  provi- 
sions of  the  statute  are  different :  It  is  the  executor 
who  is  pointed  out  as.  the  party  who  is  to  pay  the  duty, 
he  again  being  allowed  to  retain  the  mount  in  set- 
tling with  the  legatee ;  sect  6.  It  is  only  in  the  evoit 
of  his  having  got  full  pi^m^it  of  the  legacy,  without 
deduction,  that  the  l^^atee  is  liable  to  government  at 
all.  The  executor,  therefore,  is  truly  debtor  to  the 
legatee  only  in  the  amount  of  the  l^acy,  im$iw  ihe 
duty ;  so  that,  in  every  such  transaction  as  the  present, 
by  which  a  partieidar  sum  is  to  be  paid  down,  the  coa^ 
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iMk«.  mnAt  be.  impUed,  ihat  the  dutjr  is  retained,  ^^^^^*  ^y* 
«9d  the  emn  payebie  free  of  that  duty.    No  j^oposed  Fia^r  ^9. 
actual  x^tq^meiit  to  the  I^atee  can  be  conflitraed  aa  in-^^ff^* 
dlidiag the  duty;  beeanae  the  sum  affording  the  duty      ....... 

IB,  by  the  act,  never  to  be  paid  to  the  legatee  at  all.^^*^  ^^^** 
TUa  is  made  still  dearer  by  the  S4(li  sedJon  of  the^><«Min» 
acb     Again,   with  regard  to  procming .  of  stampa 
•—this  is  thrown  not,  as  in:illie  ordinary  case  of  pay« 
mmitsi  upon  the  party  who  giunts  the  disehafge,  but 
m^^  eieetitor  who  receives  it ;  sects.  S7  and 


Amswered^Thert  ate  two  ways  of  considering  the 
jj^resent  questioti :  Either,  1^^,  the  deed  itself  dirows  the 
es^pence  in  qtieiBrtion  upon  the  petitioners,  which  is  truly 
the  case  in  questi^m — or,  St%,  It  is  silent  upon  the 
subject,  and  klaves  tibe  ezpence  to  be  settled  by  the 
»dinary  usage,  or  by  legal  prindjj^es.     Now,  the; 
established  rule  of  taw  is,  that  the  party  who  receives, 
a  certain  sum  of  m<mey  must  grant  a  valid  discharge. 
Berides,  the  disdiarges  in  question.were  to  be  granted^' 
in  Edinburgh,  where  the  money  was  to  be  paid ;  and, 
before  paying  one  ferthing,  the  respondents  were  en-, 
titled  to  insist  that  ^*  full  and  ample"  dischaiges  should 
be  tendered  to  them.   But,  without  the  proper  stamps, 
the  disdiarges  would  be  quite  ineffectual  and  ill^al. 
The  respondeBts  had  nothing  to  do  with  the  difficult 
ties  which  the  petitioners  might  experience  in  procur-. 
ing  these  stamps;  but  the  d>ject  of  the  present  action 
is,  to  oblige  the  respondents  to  pay  the  sums  agreed 
on  without  receiving  full  and  ample  discharges,  which 
is  directly  contrary  to  the  agreement 

The  petitioners  have  entirely  mistakai  the  provi* 
sions  of  the  statute  which  mi^bes  the  payment  of  the. 
kgacy  diiQr  a  burden  cm  the  legacy,  whether  it  h 
in fbU  or  only  compronnsed;  S6  Geo.  UL  c«  S% 
Ci  S4,  27,  and  4Bft.    It  Is  no  doubt  true  that^  in 
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^^^^*^y*-of  form,  it  is  the  proVinice  of , the  ezeeutor  to  give  the 
iiMher^&c  «w<^l>Arg6  into  the  stamp  office,  and  to  pay  the  dxttyf 
^^  If^   ^P^^  which  the  diseho^  is  transmitt^  to  London  to 

be  stamped ;  and  this  is  necessaiyt  because  there  are 

^iVkiM  CinidUj^Q  stamps  issued  appropriate  to  sudi  discharges ;  but* 
i>JMft«f]0Wk      on  the  <^er  hand,  he  is  authorised  by  the  act  to  keep 
back  from  the  legatee  the  precise  sum  of,  duty  which 
he  has  afterwards  to  pay  into  the  stamp  office^ 

If  there  were  any  thing  in  the  argument  that  there 
was  here  no  proper  compromise  for  a  legacy,  but  a 
price  fixed  upon  to  buy  off  clauns  of  legacy,  or  a 
price  for  dischaxging  certain  law^suits^ — it  would  go 
to  prove  that  the  sum  ^pulated  to  be  paid  was  not  a 
legacy  at  aU,  and  that,  therefore,  no  duty  was  due ; 
but  this  will  not  do.  When  a  legatee  brings  an- action 
for  £200,  and  the  executor  pleads  that  it  is  not  due  at 
all,  or  that  much  less  is  due,  and  at  length  £lOO  is 
agreed  to  be  taken — ^tMs  is  nothing  else  but  a  reduced 
legacy,  which,  by  the  statute,  is  deckufed  to  be  subject 
to  a  deduction  exactly  proportional ;  and,  accordingly^ 
the  sums  so  fixed  upon  are  always  considered  at  the 
stemp  office  as  the  lawful  amount  of  the  I^aeies,  and 
liable  in  a  corresponding  duty. 

Observed  on  the  Bench — ^That  the  question  must 
be  determined  by  the  terms  df  the  agreement.  It' 
appeared  clear  that  the  pajrment  of  the  legacy  duty 
was  not  in  the  contemplation  of  the  parties  at  the 
time.  If  the  agreement  had  merely  specified  a  cer* 
tain  sum  to  be  paid  to  the  legatees  in  lieu  of  their 
claims,  the  case  would  have  been  attended  with  greater, 
difficulty ;  but  it  bore  farther,  that  Mr  Fischer  and 
the  other  pursuers,  should  grant  ^  full  and  amjde 
^  discharges  at  Edinburgh,'*  upon  payment  of  the 
sums  agreed  on.  By  the  law  of  Scotland,  how- 
ever, no  discharge  of  such  a  daim  was  valid,  unlesa 
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duly  stamped.   The  true  meaning,  therefore,  of  the  '^^  y**^-  ^' 
agreement  must  be,  that  it  should  be  on  a  proper  j^  J,  ^^ 
stamp.    The  pursuers  were  bound  to  pay  the  expenee^  &f**' 
of  **  fiill  and  ample  disdiarges ;"  and  there  was  no  rea-*      l. — 
son  for  excepting  this  expence  of  the  legacy  tax.  ^!^^  ^***" 

Lord  GUKes  sdd,  that  tins  was  a  cams  impraviswf  ^>*^ohor99. 
in  the  agreement.  He  thought  that  each  of  the  par* 
ties  had  been  successful  in  shewing  that  the  burden 
ought  not  to  fall  exclusively  upon  himself;  but  nei-' 
ther  of  th^n  had  succeeded  in  shewing  that  the  other 
was  liable.  Upon  principles  of  equity,  therefore,  he 
suggested  whether  it  might  not  be  proper  to  make 
each  liable  in  a  half. 

The  Court  found  the  defenders  entitied  to  retain  the 
property-tax  out  of  the  siun  pursued  for/ 


Lord  Ordinary,  Meaddabank.  Act.  Jeffrey^  J.  A.  Murray^ 
FuOtrion.     Ageaai,  D.  Cl^hmh^^S.     Alt.  Moncri^^ 

.  CoMum^  Skenf.  Agentib  M^KeweU  4*  /imei,  W.  S. 

BfamiUon^  Clerk. 

c, 
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FIRST  BIFISION. 

No.  IV.  November  9Sk.  18$5. 

WILLIAM  BLAIR,  EsqniK,  of  Blair, 

against 
ANDREW  MILLAR,  Esquiiie,  of  KfindieMl. 

Salmon  Fishing.^— Peoperty, — ^Implied  Riaror« 
— ^  grant  of  mbium  fishing  in  a  pmt  qf  a  rwer^ 
where  Ihe  aiffaeent  lands  belong  to  ^Mer  prpprietore, 
gives  the  owner  qf  the  fishing  (without  anyfinrthe^ 
Hde)  a  right  to  the  use  qf  the  banks  for  ^  pur^ 
poses  qf  his  fishing,  and  also  a  remonabk  and  ne* 
eessary  access  thereto  trough  the  adjoining  lands  ; 
but  ilUs  must  be  used  in  the  manner  least  detriment 
talto  ike  adjoining  proprietors. 

The  suspender,  Mr  Blair,  had  a  right  of  sahoimi 
fishing,  under  a  grant  from  the  Crown,  on  the  river 
of  Gamock,  through  a  certain  portion  of  its  course.^— 
The  grant  conveyed,  <'  Tolam  et  int^r&m*  pisea^ 
iionem,  tarn  sahnonum  quam  aUormn  piscinm  quo-' 
rumcunque,  in  aqua  de  Gamoekf  ex  utroque  latere 
Cfusdem^''  and  within  certain  limits  which  are  spe- 
cified. One  of  the  most  valuahle  parts  of  the  fishing 
was  at  a  place  called  the  Radc-pool,  immediately 
above  the  point  where  a  tributaiy  stream  called  the 
Rye  runs  into  the  Garnock  on  the  west  hank ;  and  the 
question  at  issue  related  to  the  right  of  access  which 
Mr  Blair  had  to  this  pool. 

The  property  on  the  east  bank  of  the  Gamock  be- 
longed exclusively  to  the  respondent,    Mr  Millair— 
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that  upon  die  west  bank,  and  upon  both  banks  of  the22  Kor.  m$. 
Rye,  belonged  to  Lord  CQasgoW ; — ^Mr  Blair's  property  ""-nr*^ 
(from  whence  access  was  daimed)  was  situated  belowiw. 


these  properties  to  the  south,   ^ere  had  been  several  ^  /~r^ 
modes  of  luxess  to  this  pooL    One  was  by  a  roBdProper^. 
tfaroug^  L«d  Glasgow's  inroperty  to  a  certain  point  ^"^''^^**^ 
on  the  Rye»  called  the  Inlair  Road,  and  from  thence 
down  the  bank  of  the  Rye  to  the  Oamodc ;'  but  this 
access  had  been  shut  ,up  by  Lord  Glasgow.    Another 
approach  was  from  a  bridge  across  the  Garaock,  a 
Aort  way  below  the  confluence  of  the  two  streams^ 
dflog  the  channel  of  the  river  up  to  the  Rnd^  pool ; 
and  a  third  (the  one  now  in  dispute)  from  the  same 
jfwat  at  the  bridge  ahmg  the  bank  of  the  Gamock  on 
Mr  Millar^s  property. 

Mr  Millar  maintained  that  the  two  former  modes 
of  approach  were  sufficient,  and  that  Mr  Blair  had  na 
li^t  to  a  road  along  his  bank»  unless  he  could  esta- 
Idiah  a  prescriptive  right  to  it ;  at  all  events,  he  was 
bound  to  exercise  his  right  of  access  in  the  manner 
least  detrimeaital  to  the  adjacent  properties.  On  the 
other  hand^  Mr  Blair  insisted,  1st,  with  regard  to  what 
was  called  the  Inlair  Road,  that,  as  he  has  no  right  of 
fiahhig  in  the  Rye,  he  could  not  daim  a  passage  along 
ill  hanks  ■  tiiat  the  occasional  access  that  way  was 
flwely  bgr  tolenince  of  Lord  Glasgow,  the  proprietor-^ 
aal  tlmt  this  access  had  been  diut  up,  Sd^  That 
the  access  from  the  bridge,  alcmg  the  chaimel  of  the 
Gamodk,  could  only  be  used  during  dry  weather  (at 
wludi  time  the  fishing  was  not  good)  and  that,  be« 
sides,  it  seemed  inconsistent  to  limit  one,  who  had 
a  right  of  salmon-fishing,  toeaterdse  this  merdy  along^ 
the  ehannd  or  bed  of  the  river.  Mr  Blair,  there* 
fine,  maintained  that,  independently  of  any  prescrip-' 
tive  right  (which  he  had  no  occasion  to  plead)  he 
had,  as  i  necessary  pertinebt  iji  his  right  of  fishiag,  a 
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Kov.  lasft.  right  of  Bccesa  for  his  carts^  See.  along  the  bank  of  the 
't  ^  itf,    Gamock,  on  the  property  of  Mr  Millar.    A  grant  of 
lar.  salmofiTfiahing,  he  maintained,  conveyed  not  merely  a 

it^yft|ffj!j^y/fc^  rigkt  of  fishing  in  the  river,  but  likewise  every  pri- 
inff.  viteire  which  was  required  for  the  beneficial  exercise 

jmpnidRij^  of  that  right;  and  especially  the  free  use  of  the  banks, 
both  for  the  purpose  of  drawing  the  nets  on  either  side, 
and  of  obtaining  access  to  the  particular  parts  of  the 
river  which  it  was  desirable  to  fish.  But,  in  addi- 
tion to  this  implied  right,  there  was  in  the  present 
case  an  express  grant  in  the  charters  of  the  right  of 
access  to  the  banks.  It  was  a  grant  conve3dng  Mam 
fit  integram  pUcatumemy  S^,  ex  utroque  latere. 
:  Mr  Blair  also  maintained  separaiim,  that  he  had 
made  use  of  this  access  immemorially,  both  before  Mr 
Millar  had  pnrdiased  the  property  (about  Sd  years 
before)  and  since  that  time. 

Mr  Millar,  however,  objected  to  this  right ;  and, 
accordingly,  built  up  a  wall  near  the  bridge  to  shut 
up  the  access  to  the  bank.  Upon  this,  Mr  Blair  ap- 
plied to  the  Sherifi^  of  Ayrshire  for  an  interdict. 

The  Sheriff-Substitute  allowed  a  proof  to  both  par* 
ties  ;  upon  advising  whidb,  he  found  that  the  pursuer 
i^  produced  a  sufficient  title ;  and,  farther,  that  he  had 
^  proved  **  his  right  of  fishing  at  the  Rack  Pool,  on  bolh 
*.<  aides  the  water  of  Ckumock,  for  upwards  of  40  years ; 
^  and  that,  in  going  to,  and  returning  therefrom,  they 
^  went  by  the  defender's  holm  of  Kersehead :  Finds 
1*  the  defender  has  proven,  that  the  pursuer  and  his 
predecessors,  in  fishing  at  the  Radk  Pool,  occasional- 
ly,  in  different  seasons,  went  by  the  Inlair  to  the 
^  foot  of  the  Rye,  and  th^re  took  out  their  nets  and 
-  curraugh4)oat,  and  fished  the  pool,  and  returned  in 
^*  the  safne  direction :  Finds  the  defender  has  also 
V  proven  that  the  pursuer,  or  those  employed  by  him, 
sqpiietimes  went  up  the  bed  of  the  Gamock  to  (he 
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'f  hot  of  the  Rye,  and  fished  the  pool  in  thesame  man-n  Not.  19m. 

"^  ner  as  when  they  went  by  tiie  Inlair :  Finds  that^jj^^^^  ^ 

*^  tbese  acts  will  not  deprive  the  pursuer  of  his  rightiu. 

** cf  going  on  the  east  of  the  Gamocky  along  the  ^^satmmTiih. 

^  of  the  defender's  holm,  and  which  riirht  he  has  ez-*^-     ^ 

**  adsed  upwards  €i  40  years,  flowing  from  charters /mjiiM  Migh^ 

^  from  Ae  Crown ;  and,  therefore,  that  he  has  a  right 

"to  continue  to  go  in  that  direction :  But  recommends 

**  it  to  the  pursuer  to  exercise  this  right  with  as  little 

**  injury  to  the  defender  as  poissible ;  and  to  take  the 

^  road  at  the  lip  or  side  of  tte  water  of  Gamock  to 

**  the  Rack  Pool ;  and,  when  he  hisis  a  horse  and  cart, 

^  to  go  by  the  Inlair  as  often  as'  possible ;  tmd  d&t 

•»  corns." 

Thereafter,  the  Sheriff-depute  found  ^  that,  instead 
^  of  its  being  barely  recommended  to  the  pursuer  to 
**  take  the  road  through  the  defender's  holm,  as  near 
**  to  the  brink  of  the  water  as  possible,  he  is  hereby 
**  found  entitled  to  a  road  only  in  that  direction,**  &c. 

The  case  having  been  advocated,  and  a  condescen* 
dence  ordered,  the  Lord  Ordinary  remitted  to  Mr  Ba- 
ton, a  land-surveyor,  to  report  upon  certain  points, 
and  particularly  upon  the  practicability  of  a  cart  pas- 
siBg  from  the  bridge  to  the  foot  of  the  Rye,  on  the 
mst  bank  of  the  Gamock  (on  Lord  Glasgow's  side),.  Mr 
Patcm  reported  in  the  negative ;  but  added  that,  un- 
ices a  flood  was  in  the  river,  there  was  room  enough 
for  a  cart  to  pass  in  the  channel  of  the  river  from  the 
hiiige  to  the  foot  of  the  Rack  Pool. 

Upon  advising  this  reprart,  the  Lord  Ordinary  found 
^  that  there  is  no  d^ar  and  distinct  evidence  of  any  ser- 
^  vitudeof  ahorseandcart*roadinthat  direction  daim- 
"*  ed  by  the  pursue ;  and  that  he  may  exercise  every 
•'  right  of  fidiing  which  he  has  in  the  Rack  Pool, 
^'  wlthoiit  injuring  the  defemier's  holm  by  daiming  a 
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»NoT.  itt&«  road  tluroi^h  it :  Thordlctfe  advocntod  the  csom; 
jj^J^^  ^  asBoiifaned  the  defender ;  and  dee^ned.'' 
itf*  This  interlocutor  having  been  brcHi^t  under  M 

ffMhww  jiijwini;.  "^  ^^  Ctoiirtf  a  maJQri(y  of  the  Ju^pes  Were  of  opinion^ 
j^^°gy*     ^  that  tibe  Lord  Ordinary  had  taken  too  narrow  a  view 
of  the  punnier^B  right,  in  lesthig  it  tqpon  the  find" 
hig  that  there  waa  no  dear  and  diatinet  evidenee 
of  a  horse  and  cart  road  in  the  directioQ  ^^laiyry^.    It 
was  not  necessary  for  him  to  estaUish  such  a  servitude^ 
either  by  expiess  grant  or  by  prescriptive  right    A 
right  of  sahnon  fishing  implied  the  use  of  thebaidcs 
of  the  liver,  and  all  necessary  and  reasonable  access 
thereto;  thou^  tihis  was  to  be  used  with  discretion, 
and  with  the  least  inconvenience  to  the  adjacent  pio^ 
prietcHTS.    It  did  not  follow,  however,  that,  in  virtue 
of  this  generei  ri j^t,  the  pursuer  was  entitled  to  the 
access  in  questi(»i,  if  he  had  otJierwise  a  suffident 
access.    In  the  present  stateof  the  river,  the  access  up 
the  channel  mi^t  he  thought  sufficient ;  but  if  any 
diange  took  place  in  the  state  of  the  river,  or  mode  of 
fishing,  the  pursuer  mi^ht  still  hereafter  have  right 
of  access  through  the  defender's  ground. 

The  Court  found  ''  That  the  petitioner's  right  of 
^'  salmon^hing  in  the  liver  Gamock  implies  the  ne- 
*^  cespuy  and  accessary  privilege  of  using  tiie  adjolni]]^ 
banks,  for  the  purpose  of  draining  his  nets,  and  ob- 
taining access  to  the  fishing  stations ;  but  that  the 
^*  petitioner  must  use  this  right  or  privilege  in  a  man^ 
ner  as  little  detrimental  to  the  proprietors  as  is  con« 
sistent  witJi  a  full  beneficial  use  of  his  right  of  fish- 
ing; Find  that  hitherto  the  petitioner  has  been 
generally  accustomed  to  obtain .  access  for  his  cart, 
*<  carrying  his  nets  and  cable  to  the  bottom  of  the 
*^  Radc  Pool,  by  nkeans  of  the  Inlair  Road  down  to  the 
^*  bank  of  the  Ryebum,  and  up  from  the  bridge  over  the 
**  Gamock  along  the  gravelly  bank  of  that  river :  Find 
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•«  Uiat,  fbr  the  foU  beiiefidal  lue  of  his  rig^ 

*"  it  is  not  proved  tliat  he  has  any  immediate  occariwi^j^J^ 

**  for  any  road  along  the  respondent's  bank  of  the  river^i^* 

^  firam  the  bridce  to  the  bottom  of  the  Rack  Pool ;  Inxt  sailZZhimm, 

^  reserving  toihepetiticaiBrtaelaim snchioad or  access, ^*^ff|L.^ 

'^  if  hereafter  dicomstances  should  render  it  necessary 

^tat  tlte  fidl  bcnefidalnse  of  his  right  of  ishing: 

^  Find  tliat,  when  the  petitioner's  cart  has  brought 

*<  his  nets  «nd  eaUetalhe  bottom  of  the  Back  Pool  by 

**  either  of  the  two  roads  above  menticmedy  or  by  any 

^  other  to  irihieh  he  may  be  found  entitled,  the  re- 

**  ^ondent  must  give  free  access  to  his  fishermen  on 

**  fiMt  to  cany  their  nets  and  eable  alos^  his  baidc  of 

^  ther^er  to  thehead  of  theBack  PoQl,ior  the  purpose 

^  of  fishing  that vpool  i  and  for  that.purpose  must  either 

*^nMke  •  proper  opening  in  the  wall  which  he  built 

^  aaross^his  hohn  at  tiie  bottom  of  that  pool,  or  most 

^  put  8  swing-gate  thereon,  or,  if  a  locked  gate,  must 

«  fimash  the  petttioBer,  or  his  fishermen,  with  akef 

*. 

Loid  OrdinsiT,  JBawa^.  Act.  Moncrifjf^  J.  S.  Stewart 
Ageat,  WUBam  Patrick^  W.  S.  Alt  John  M'Farlan, 
Apnts,  DonaUson  and  Ramaay^  W.  S.    Sir  R.  Dundof^ 

C/lCfka 

c. 
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SECOND  DiriSION. 

No.  V.  Noomher  84. 1885. 

JOHN  A.  THOMSON,  Esquire,  <tf  Charleton, 

agtutut 
GEORGE  SIMPSON,  Esquire,  of  Lethani. 

SUPERIOK  AND  VASSAL. — NON-EKTKY. — ^TEIKDS.*-. 

In^fixiTig  the  eomposiiUm  due  to  a  superior  notJmv^ 
ing  right  to  teinds,  *  Jar  an  entry  'to  a  singular 
successor^  the  deduction  on  account  qf  teinds^  whe* 
Mer  talued  or  not,  is  afij^ofihe  realrMt. 

The  defender  was  infeft  on  a  disposition  to  the  lands 
pf  Letham,  holding  of  the  pursuer.  The  teinds  of 
these  lands  belonged  to  the  crown,  and  had  been  va- 
lued,  partly  in  grain  and  partly  in  money,  at  about 
^80,  by  a  decree  of  valuation  obtained  by  one  of  th^ 
defender's  predecessors  in  1771  • 

For  the  purpose  of  completing  his  title,  the  defender 
applied  to  the  pursuer  for  a  charter  of  confirmation, 
offering,  at  the  same  time,  a  composition  of  a  yearns 
real  rent,  under  deduction  of  a  fifth  of  the  amount  for 
teinds.  The  pursuer,  on  the  other  hand,  demanded 
that  the  deduction  should  be  of  the  valued  teind  only, 
being  a  difference,  according  to  his  statement,  of  up^ 
wards  of  £l60.  This  being  refused,  the  pursuer  rais* 
ed  (in  1815)  a  reduction  and  improbation,  and  decla-. 
rator  of  non-entry,  which  came  to  depend  before  LoM 
Pitmilly,  as  Ordinary,  who  required  the  parties  to  state 
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particularly  what  ihey  alleged  to  be  the  practice  in  8i-94  Nov.  itt^. 
cases.  At  the  same  time,  a  circular  was  directed 


to  De  sent  to  the  agents  of  greatest  experience,  m  ordersimpaon. 
to  ascertain  thdr  practice  in  this  matter.  ^~~  . 

SupBTtor  and 

A  circular  was  accordingly  sent,  and  answers  were  vouol 
received  £rom  several  writers  to  the  signet  in  the  most  j!^^;^|*^' 
extensive  business,  aU  of  whom  concurred  in  stating, 
that  their  invariable  practice,  in  settling. the  composi- 
tion due  for  an  entry*— the  superior  not  being  also  pro« 
piietor  of  the  teinds  of  the  lands — ^was  to  give  deduc- 
tion of  <Hie-fifth  of  the  real  rent  on  account  of  the 
temds,  without  regard  to  the  circumstance  of  the 
amount  of  temds  being  fixed  w  not  by  decree  of  va^ 
loation. 

Lord  Mackenzie,  having  succeeded  as  Ordiluury  in 
tiie  cause,  pronounced  (in  June  1824)  the  first  interior 
cutor  on  the  merits,  finding,  **  That  the  defender  is 
*^  hound  to  pay  to  the  pursuer,  for  an  entry  to  the 
**  landa  libelled,  oae  year's  rent  thereof,  under  deduc- 
''  ti<«  of  the  valued  teind,  but  not  of  any  greater  sum 
**  on  account  of  teind." 

T%e  d^mdet  reclaimed  to  the  Court  against  this 
interlocutor^  and  pleaded — ITie  process  of  valua^ 
ticm  of  teinds  is  to  the  siiperior  of  the  lands  res 
ider  aUoe.  The  right  of  instituting  such  process 
TA  a  privilege  conferred  on  the  herUcre  of  the  lands, 
ia  a  question  with  the  titular,  there  being  manifestly* 
so  intention  of  thereby  enlarging  the  claim  of  su-* 
poiors.  The  act  1683,  c.  17»  declares,  ''  That 
^  there  shall  be  no  teind  sheaves,  or  other  teinds, 
'^  parsonage  or  vicarage^  led  and-  drawn  within 
*^  the  kingdom ;  but  that  each  heritor  a/nd  Uf^enter 
"  of  lands  shall  have  the  leading  and  drawing  of  their. 
**  own  tdinds,  the  Same  being  first  truly  and  lawfully 
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s4H«v.  ia^i€  valued,**  Sec ;  and  that  tlie.  jvrt  aad  trne  rate  o£ 

rhmumv.    '^  teiiids  is  and  ahall  be  ^  fifSi  pari  cf  ihetamtmk 

Simpson.       «<  p^nt  which  eadi  land  payetii  in  stock  aad  teind, 

Sitf^noritni   ^  where  the  same  are  vabied  jointiy.''     Na  alluaioaa 

Xb^l^Lry,     whatever  is  here  made  to  the  siqievior*    Aeooidingljr, 

T^(nd$.         Ijiere  are  no  instances  to  be  found  o£  any  attemptbeia^ 

made  by  a  superior  to  punrae  ix  sist  hknaelfi  m  a  pro** 

cess  of  valuation.    If,  indeed,  he  acquire  the  properky 

belonging  to  his  vassal^  either  by  purchase  or  by  any  of 

the  feudal  casualties,  he  becomes  invested^  with  all  tlie 

rights  which,  by  statute,  attach  to  the  domkuMm  tMe.. 

But,  in  that  ease,  he  holds  such  rights,  not  as  superiar, 

but  solely  in  the  character  of  heritor  of  the.  lands. 

But,  if  the  legislature  had  it  not  in  view  .to  en** 
large  the  supmor's  casualties  by  oonferring  this  pri- 
vil^^e  on  the  proprietor  of  the  lands,  it  is  imposaiUe 
to  hold  that  any  advantage  can.  accrue  to  him,  at  the 
expence  of  the  taual^  from  a  process  to  whick  he  nei- 
ther was,  nor  by  law  could  be,  a  party ;  Cbwieff,  vol. 
i.  p.  314. 

>  But  the  more  important  consideration  is,  that  tbe 
lands  or  stock,  and  the  teinds,  form  separate  estates, 
holding  <kf  diflferent  superiors;  and  tliat,  while  the.pur- 
suer  IS  superior  of  ihe  former,  he  has  no  intereot  or 
vested  right  whatever  in  the  latter.  Certainly  each  su- 
perior, previous  to  the  valuation  introduced. by  Charles 
I.,  could  have  claimed  nothing  more  than  a  year's  rent 
of  his  own  vassal's  property  separately  feudalized.  If 
the  vassal,  by  agreement  witih  the  titular,  had  obtained 
either  a  temporary  or  permanent  abatement  of  the  Isga^ 
teind,  the  superior  could  not  have  thereby  dahned  any 
benefit;  and  there  is  no  ground  of  distinction- be- 
tween a  private  agreement  and  one  that  is  legislative 
and  judicial.  There  is  no  ground,  therefore,  upon 
any  general  principles  of  the  feudal  law,  for  extending. 
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}jf  imf^eatiaa,  the  benefit  of  the  enactments  for  the84  Nor.  \bu. 
vilnatuKn  of  teind  to  the  superior ;  and  it  has  been  al-^-"  ^^  *~^ 
ready  shewn^  that  their  immediate  intendment  andsimpMn. 
express  words  have  ezduslve  referenee  to  the  heritor^   "^""Ln 
of  the  landSy  whether  superior  or  vassal.  voimL 

It  has  been  said  that,  when  the  vassal^s  right  falls  THnd$. 
hy  foifeitare  ob  turn  wluium  eanonem,  &c.  Ihe  land  re- 
verts to  the  superior  with  all  its  pertinentB,  and  that 
the  right  to  obtain  a  valuation  is  a  pertinent  of  the 
land,  passing  with  it  into  whose  hands  soever  it  may 
come ;  wiule,  on  the  other  hand,  the  liability  to  vahuu 
turn  is  a  quality  which  necessarily  affects  the  teinds 
in  the  hands  of  every  proprietor.  But,  although  the 
ri§^  in  question  may  be  said  to  be  a  pertinent  of  the 
lands,  it  is  a  pertinent  which  the  statute  has  attached 
to  the  property  of  the  lands ;  and  although,  along  with 
the  property,  it  reverts  to  the  superior,  in  the  event  of 
the  vassal  incunring  a  forfeiture  of  his  right,  it  is  Hot 
qum  miperior^  but  qua  heritor ,  that  he  comes  to  hold 
this  privily. 

It  is  said,  also,  that  a  right  to  the  teinds,  althou^ 
sepaiately  feudalized',  is  merely  a  ri^t  to  a  portion  of 
the  £ruits  of  the  land — ^not  any  right  in  the  land  itself. 
But  the  portion  of  the  firuits,  it  must  be  admitted, 
fmns  no  part  of  the  estate  that  belongs  to  the  supe^ 
rior  of  the  land,  who  has  not  also  agrant  of  the  teinds, 
which  is  all  that  the  defender's  plea  requires  to  be 
cooQceded. 

What  shall  be  held  as  the  eactent  of  legal  teind,  in 
a  question  with  the  superior,  supposing  the  valued 
teind  not  to  form  the  rule  of  settlement,  is  a  point 
equally  unattended  with  doubt  or  difficulty.    For,— - 

Ut,  The  act  1688,  c.  17,  dedares,  that ''  the  just 
^  md  true  rate  of  teinds  is  and  shall  be  the  ^th  part 
^  al  the  constant  rent  which  each  landpayeth  in  stock 
^  and  teind,  where  the  same  are  valued  jointly." 
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84  Not.  1626.  2dly,  Thexe  is  no  distinction  made  in  the  aet  of 
Th^wiT^.  sederunt  8th  February  1749  (which  was  passed  in 
Simpson.  virtue  of  the  statute  for  taking. away  the  tenure  of 
Superior  and  walrd-holding)  between  the  eases  wheite  the  teinds 
vassaL  hsive  been  valued,  and  the  cases  where  they  have  not ; 
Teindi.  and  it  is  important  that  it  is  stated  m  mat  act,  as  a 

matter  of  established  law,  that  the  teind,  in  a  questiod 
with  the  superior,  is  a  fifth  of  the  actual  rent. 

Selfy,  The  invariable  practice  which  has  obtdined^ 
without  challenge  in  a  court  of  law,  can  be  ascribed 
to  no  other  cause  than  the  universal  understanding 
that  it  was  founded  on  legal  principle ;  and  such  prac- 
tice ought  to  be  decisive  of  a  question  of  this  nature, 
there  being  confessedly  no  direct  authority  opposed 
to  it* 

LaMy^  The  question  appears  settkd  by  decisioniEl 
expressly  in  point.      Thus,  in  the  case  of  the  Ma- 
gistrates of  Inverness  r.  Duff,  2  Mm".  9800,  3d  Jan^ 
1771»  ^^  the  Court  found  that,  in  ascertaining  the  ex- 
'^  tent  of  the  superior's  rent,  a  fifth  is  to  be  deducted 
<<  on  account  of  tithes."    And  the  same  was  found  by 
the  First  Division,  in  the  case  of  Reid  of  Adamton  ri 
Mrs  Fullerton  of  Rosemount,  3d  March  1819^    In 
that  case  (which  is  not  reported,  and  was  not  under 
the  notice  of  the  Lord  Ordinary)  Reid  brought  a  de^ 
clarator  of  non-entry  f^ainst  Mrs  Fullerton.     The 
teinds  were  valued ;  but  whether  they  belonged  to  the 
superior  or  not  was  a  point  which  the  contradictory 
statements  of  parties   left  '  doubtful.      The  superior 
maintfdned  that  the  valued  teind  only  diould  be  de^ 
ducted  from  the  real  rent,  in  fixing  the  amount  of  his 
non-entry  duties;  whereas  the  defender  maintained 
that  that  valuation  must  be  disregarded,  and  that  one- 
fifth  of  the  real  rent  fell  to  be  deducted^   In  that  eai^, 
as  in  the  present,  certificates  with  regard  to  the  ptuc- 
tice  were  lodged  in  process;    and,  thereafter.  Lord 
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Alloway,  Otdmary,'  foimd  that  the  v^sals  must  eon-24Noif.  IBM. 
sign  "the  sum  of  £934.  ^s.  deducting  therefrom  ^^^^  xho^soxTw 
•*  ftfth  part  for  the  teinds»  ixx  redpedt  of  the  uiiivei'sal  Simpson.     . 
"  practice,  as  established  by  thfe  numerous  and  very superhrmd 
•*  respectable  certificates  referred  to,  together  with  the  ^^J^ 
**  amount  of  the  feu-4uties  annually  due.**     To  this  T«nA. 
interlocutor  .the'  Couit  adhered^     If  the  statement  of 
the  superior,  that  he  had  right  to  the  teinds,  was  cor- 
rect, that  case  is  an  authority,  a  fortiori^  applicable  to 
the  inresent  question.    If  the  opposite  statement  of  the 
vassals  was  true;  then  the  specie^  Jacti  of  the  two  ca^es 
is  precisely  the  samei 

The  pursuer  ^arfer2 — *^  The  tithe  (to  use  the  words 
of  Eni.  B.  iii  tit.  10,  §  42)  '^  is  a  proportion  only  of  the 
*^  fraits^  and  isv  thereforei  debiiumJructuumrndtJvjklL" 
Nor  is  the  nature  of  this  burden  at  all  changed,  or  any 
light  or  interest  in  Ae  lands  created,  in  consequence 
of  the  teinds  being  held  under  the  form  of  a  feudal 
tennrei'  They  cohtinue,  notMnithstanding,  a  mei'e 
burden  on  the  produce  of  tlKLt  subject  in  which  the  su^ 
perior  holds  the  radical  and  paramount  interest. 

The  right  to  pursue  olr  hold  a  valuation  of  teinds 
is  enjoyed  by  the  vassal  in  virtue  of  the  grant  flowing 
from  the  superior.  It  is  a  pertihent  of  the  sub-feu ; 
and  is  held  of  the  superior  jUst  as.  much  as  any  other 
part  of.  the  r%ht  to  the  property  of  the  land.  .  Sup- 
pose the  supericNT  has  obtained  a  valuation  before  grants 
ing  a  sub-feu  of  the  l^nds,  there  cannot  be  a  doubt 
that  an  after  grant  of  sub^eu  Would  convey  the  be- 
nefit of  the  valujatiOn  to  the  vassal  as  a  pertinetit  of 
the  9Ubject,  though  there  was  ho  -  mention  of  teinds 
In.  like  mMiuer  must'  the.  right  to  obtaid  a  valuation 
pass  to  the  vassal  by  a  disposition  of  the  property'. 
In  this  re9pec^  there  is  no  distinction  between  the  two 
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34  Nor.  w».  ^giitg ;  Ana,  if  Uife  right  to  ubiibiii  ft  wlufctten  be  a 
Ti^niitt^  p^^tinent  held  of  die  BUperior^  lio  muBt  ^e  rigbt  in  tite 
simpara.  vitiation  whett  obtained.  The  notion,  iherefot^  of 
superior  und  the  vialuiition  of  teindfi  being  a  eepai^te  eitate»  and  in- 
KU.  dependent  of  the  8uperi»r*a«di6ifl  right  in  th^lift^^^ 
THnds.         js  altogether  untenable. 

It  is  admitted  that,  in  die  case  of  the  VMsal'fl  right 
reverting  to  iSki  superior  by  foifefture  dft  hm  w&tuium 
tananem^  or  oiA^rwise,  the  snperi^  has  tbt  braefit  of 
the  previous  valuation  of  the  teinds.  But  the  object 
«f  the  act  14d9,  c.  86,  trhi^h  r^^trictd  the  superior'a 
right  to  a  year's  rent  for  receiving  a  new  vassal^ 
was  to  give  him  every  beneficial  enjoyment  of  his  vas- 
sal's right,  as  if  it  had  reverted  to  him  for  dat  limited 
period ;  and,  tiierefore*  in  estimating  the  amooht  of 
that  rent,  the  superior  must  surely  be  entitled  to  the 
benefit  of  every  deduction  from  the  burdens  attachfaig 
to  it,  whidi  tiie  Vassal  has  t>btaiBed  in  consequence  of 
the  grant  from  him.  ^ 

The  purpose  xH  the  valuation  ci  teinds  #as  to^  it 
all  thtae  coining  the  relative  proportions  of  stodc  and 
teind,  so  that  it  i^ould  be  good  for  and  against  aM 
parties  having  any  right  either  to  the  one  subject  or 
the  other.  The  statute  163d,  c*  17.  shews  deeply  tiint 
its  benefit  Was  intended  by  the  legislature  for  all  who 
*  might  acquire  right  to  the  rents  dT  ttie  lands ;  for  Hb^ 
words  there  used  are  not  only  that  each  heritor,  but 
'*  that  each  heritor  imd  liferenter  of  lands  i^all  have 
'^  the  kadibg  and  drawing  of  their  own  teind,  the 
,  **  same  being  first  truly  and  lawfully  valued." 

It  is  an  important  specialty  in  tiie  present  case, 
that,  in  the  course  of  the  lart  augmentation  to  the 
minister,  the  "iiriiole  teinds  of  the  lands  in  question 
were  surrendered  by  the  heritor,  and  allocated  as  past 
of  the  stipend.    Neither  the  heritor  nor  the  titulair 
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m  My  IcttgHT  an  in^rail  in  tkete tehidB^  aliid  they^^^*  >^- 
cumot  hereafttf  become  the  subject  of  ft  fee  to  be  ^^Thomioo^ 
hy  any  layman.  simpaon. 

Tte  Aet  of  Sed^nfiM  (^b.  8w  1749)  Aodd  not  seem  sufifi!^^ 
to  hate  any  a^lication.    For  the  deduction  of  a  fifth  ^^^^^ 
of  the  ren^   on  accoimt  of  the  teinds,  was  allowed  Teindi. 
jisitly  under  the  idea  that  there  was  no  valuation, 
bat  that  the  persons  in  possession  of  the  lands  might 
be  called  upon  to  pay  that  sum  to  the  titulars,  or  others 
hmng  right  to  the  teinds. 

The  case  of  the  Magistrates  of  Inverness  r.  Duff, 
mpra,  is  not  applicable  to  this  question.  For,  in 
this  case,  there  had  been  h  valuation  of  the  teinds, 
the  whole  dispute  being  whether  any  deduction  at 
allf  on  account  of  teinds,  should  be  made  from  the 
year's  rent  payable  to  the  superiors  as  non-entry  duty. 
Nor  can  the  point  be  considered  as  settled  by  the 
ease  of  Reid  v.  FuUarton,  mpfa,  which  seems  to  have 
been  decided,  not  on  a  whsfSderation  of  legal  principles, 
bat  in  respect  of  the  prevailing  practice. 

1%B  Jut^s  wsft  unanimously  of  opinion  that  the 
qiMtion  ought  to  he  determined,  not  upon  any  nice 
afli  refined  views  of  principle,  but  according  to  what 
appeared  to  be  the  universal  practice  without  any  ez- 
c^on,  and  to  the  decision  pronounced  in  the  case  of 
Beid  1^.  $*ifi^rton.*^»At  ikd  same  time  it  was  not  con- 
sidered that  the  practice  was  at  Variance  withprin^ 
dple ;  on  the  contaMoy^  it  was  i^tated  from  the  chair, 
and  seemed  to  be  the  general  opimon,  that,  ii  th^ 
Court  had  been  obliged  to  rest  their  judgment  on 
feefteMd  and  iAstfact  rules  of  lat^>  the  Result  would  not 
have  been  different. 

The  Court  accordingly  altered  the  interlocutor ;  and 
flnmd  OM  the  defender  Was  entitled  to  an  entry  upon 

C2 
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34  N«T.  int.  payment  of  a  year's  rent,  deducting  oo»  fifth  on  ac- 
Th!I^    count  of  teinds, 

Simpfon* 


TMjKrior  md  ^^^  M^Kcnxie^  Orduuffy.      For  the  Pursaer,  SoL^Gen.  R* 

Vmuak  Bruce.     John  Yuk^  W.  S.  Agent.     For  the  Defender*  J. 

J^oMMAy.  Moncrieff^  Alison.    John  Wcmchope^  W.  S.  Agent.     MaC' 

T#in*.  *fn«tf.  Clerk. 

a 


FIRST  DIVISION. 

No.  VI.  November  25. 1825. 

Mrs  SYM 
•  against 

6IBB  AND  Others. 

Process. — ^Act  of  Sederunt  11th  August  1788. 
^-fSuspefision  of  a  decree  of  an  inferior  court,  in 
absence^Jbr  a  sum  under  £12»  found  competent,,  the 
action  in  the  inferior  court  having  been  incompe-' 
tent. 

Decree  in. absence  having  been  pronounced  by  the 
sheriff  of  Stirling  against  the  swpender,  a  marri^ 
woman,  for  payment  of  £7.  7s.  being  the  amount  of 
a  bill  accepted  by  her  and  her  husband^  and  the  de- 
cree  having  been  extracted,  and  a  charge  given ;  a  bill 
of  suspension  was  presented,  on  the  ground  of  the 
suspender  being  a  married  womw,  whose  personal 
obligations  granted  during  marriage  were  void,  and 
whose  person  could  not  be  subjected  to  diligence  so- 
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long  as  her  marriage  subsisted.     The  bill  of  suspen-  ^*  N*>^-  *•*•• 
sion  was   passed   without  caution  or  consignation,  Sym  ».^Gibb 
**  the  agent  for  the  charger  having  objected  to  a  re-  ^^* 
"  mit  to  the  sheriff,  unless  the  whole  expences  already  proeess, 
"  incurred  by  his  client  were  paid."  ^^'X^f*^ 

1788. 

The  charger  objected  to  the  competency  of  the  sus-^ 
pensipn,  upon  the  Act  of  Sederunt,  11th  August  1788, 
which  declares  that  '^  all  bills  of  suspension  of  de- 
**  creets  pronounced  by  inferior  judges,  in  absence  of 
''  the  defenders,  in  causes  imder  £12  sterling  value, 
**  shall  be  refused,  and  remitted  by  the  Lord  Ordi« 
**  nary  on  the  bills  to  the  inferior  judge,  if  he  be  com- 
**  petent ;  the  defender  always,  before  being  heard  on 
**  his  defences  in  the  inferior  court,  paying  to  the  pur- 
**  suer,  or  consigning  in  the  hands  of  the  clerk,  the 
**  expenee  incurred  by  the  pursuer  in  the  first  process, 
*<  decree  and  charge  thereon ;  and  also  the  expenee 
^  incurred  in  the  Bill-Chamber,  as  the-same  shall  be 
^  modified  by  the  inferior  judge."  This  act  was  in 
tmdi  observafitia ;  bxA  as  the  sum  charged  for  was 
under  £12,  the  Lord  Ordinary  had  only  power  to  re- 
fuse the  bill,  and  remit  to  the  sheriff,  upon  the  sus^ 
penders  paying  all  the  previous  expences, 

2%^  Caurty  on  advising  minutes  of  debate,  wlere  of 
opinion  that,  as  the  original  proceedings  were  null, 
having  been  directed  against  a  married  woman,  her 
husband  not  being  called  as  a  defender,  the  Act  of 
Sederunt  did  not  apply.  The  objection  to  the  compe- 
tency of  the  suspension  was  accordingly  repelled. 

Lord  Meadowbahki  Ordinary.        For  Charger,  Maidment. 
James  Burn,  W.  S.  Agent.      For  Suspender,  J.  WiUon^- 
jumor.      John  PcUison,  W.  S.  Agei\t.      Sir  Robert  Dun^ 
das,  Clerk. 

T. 


39  DECISIONS  OP  THB  No.  7. 


FIRST 

No-  VII.  Nmember  26. 1825,  ' 

JOHN  FORRESTER,  W.  S.  CurtOar  Bami,^ 

Petiikmer. 

CtTRATon  BoNis^^vnaiciAL  Fagtoe»— ^^  curatai^ 
boniB  WM  fpeciaUff  autborUed  by  the  Court  to  maie 
tip  titiea,  m^  person  qf^  indipiduid  under  atra^ 
/Ofy,  to  lands /aSing  to  him  hy  snecemm. 

Mm  FoBEESTEE,  who  had  been  appointed  curator  6o- 
^  to  a  person  under  mental  derangement,  presented 
a  petition  to  the  Conrt,  prating  for  authority  to  him 
to  make  up  titles,  in  the  person  of  the  individual  un*^ 
der  eoratory,  to  certain  heritable  subjects  in  Olasgoir, 
to  which  he  had  succeeded  upon  the  death  of  his 
mother,  who  had  been  infefSt  in  these  subjects  in  her 
evn  right,  the  investitures  being  in  favour  of  her  and 
her  heirs  and  assignees  whatsoever. 

It  was  stated  that  the  Court  had  been  in  the  use  of 
granting  warrant  for  ezpeding  services  in  the  case  of 
tutors  acting  for  pupils,  as  in  the  case  of  James  Lord 
Bargeny,  anno  1711 ;  in  that  of  A  v.  B,  dOth  July  1786, 
Elckiee,  voce  Tutor  and  Pupils  No.  16 ;  in  the  cases  of 
Sir  John  Baird  and  others,  ISth  Jan.  1741,  Kili. } 
Mor.p.  16,846;  and  o£  RiddeD,  11th  Nov.  1746, 
KiOk. ;  Mor.  p.  16,350  ;  and  in  the  case  of  Sir  John 
Garmichael  Anstruther,  Note  to  Foci  CoU.  8d  March 
1818.  It  was  also  stated  at  the  Bar  that,  unless  titles 
were  made  up  in  a  legal  form,  the  petitioner  might  not 


liave  it  i^  Jiii  po^v^r  to  remove  t^&Bte^  gi^ftQt  ^s-aeNov.  iss&i 
diarffes,  and  the  like.  ,r  »  ■^- 

On  the  other  hand,  the  difficulties  in  granting  such 
tttithority  wwe  tbfttl»  in  geoieral,  ^e  judicial  Inpt^  op  ^^^ 
purator  boms  ought  to  be  )efi  to  hip  own  di«ici«tipn|*^»^ 
aid^^^  wbtO  imfigsaij^  hf  kg^  odyice  i  and.  tM»  i^ 
tfata  €f4^  th^  m^afnin^  {qroposed  mght  hav^  the  eff<^ 
gf  alt^fiog  the  inseepsion.  If  the  titles  w^ re  m^e  up^ 
Ad  prop^FlF  might  thus  be  made  tQ  des^^epd  to  th§ 
Iwir  at  IftW  of  tb«(  P9r^  sen^ ;  wh^reas^  if  the  pro** 
party  vere  to  fwma  W  «t  ^i^esent  in  hare^ita^J^ 
(Bflpfe  of  liifli  mother,  it  moulds  w  t|ie  f^vest  of  his 
^$pth»  d^aemd  to  hear  heir  at  law. 

The  CkfWi  hud  at  fiyat  pom^  difficulty ;  bttt«  upon 
further  consideration,  they  grants  th^  prfty^  of  the 

For  PiB^tM»lw>  7"-  W.  Baird.       Alejp.  GoUie,  W.  S.  Ag^it. 

^        Sir  W.  ScoUy  Clerk. 

C. 


SECOND  DIVISION. 

Na  VIII.  Nwember  86. 1825. 

JOIfN  MACDONALD 

ALEXANDER  M^NTOSH  and  Othi;b8. 

Execution. — Cessio  JBoNonuM.-^Tke  execuHem  ^ 
a  summans  qfceBsio^  which  does  not  specify  a  parti^ 
sukr  dkt  of  cmpemmWy  nn^Jtes  the  proceeding, 


4< 
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36  Not.  182ft.     altiumgh  the  defender  thus  cifed  should  not  appear 
-f,!^;^^^,      to  plead  the  objection. 

M'Intosh,  &c^ 

MawnHon.  The  summoiis  in  a  process  of  cessio  bonorum  \ras 
^f^^^  raised  and  executed  on  the  1st  of  February  1825 
against  several  of  the  creditors.  The  diet  of  corn- 
pearance,  as  is  usual,  was  left  blank  in  the  will  of  the 
summcms.  Some  of  the  defenders  called  were  Eliglish 
creditors ;  and  the  executions  against  them  bcNre  that 
the  messenger  lawfully  summoned,  warned,  and  charged 
them,  '*  as  being  presently  ftirth'of  Scotland,  to  com* 
^^  pear  before  the  Lords  of  Council  and  Session,  |>Iabe 
and  days  as  mentioned  in  the  said  summons,  for  first 
and  second  djiets,  in  the  hour  of  cause,  with  continu-^ 
**  ation  of  days,"  &c. 

To  this  form  of  execution,  it  was  objected,  by  a  de^ 
fender  who  was  himself  regularly  summoned  to  **  the 
^*  12th  day  of  May  next  to  come,"  &c.  that  it  did  not 
appear,  either  from  the  simimbns  or  the  executions,  or 
from  both  together,  to  what  diet  these  defenders  were 
cited ;  Smith  v.  his  Creditors,  9th  March  1798,  Mar^ 
P- 11,799; 

Answered  by  the  piursuer — ^As  the  inductee  of  60 
and  15  days  expired  before  the  meeting  of  the  Court 
on  the  12th  of  May,  the  omission  of  a  particular  diet 
of  compearance  could,  occasion  no  possible  hardship  to 
the  creditors  thus  cited.  At  all  events,  these  par- 
ties did  not  appear  to  state  the  objection,  and  it  was 
jus  tertii  to  the  other  defenders. 

The  pursuer  had  been  previously  found  entitled  to 
the  benefit  of  the  cessio^  his  application  not  being  then 
opposed;  butr^ 

The  Courts  in  respect  of  the  objection  now  pleaded, 
recalled  their  interlocutor,  and  dismissed  the  process. 
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f»  the  Panaer,  Cariffk.       R.  LoiMart,  Agent      For  the 
Defender,  Ai  M'NeUl.       James  M'Donellt  W>  S.  Agent. 


M'Kewde^  Clerk. 


S. 


FIRST  DIVISION. 

No.  IX.  November  29. 18S5. 

» 

MURDO  MCKENZIE 

against 

BRITISH  LINEN  COMPANY. 

Bill  of  Exchange. — I.  In  a  question  with  a  bani^ 
it  is  not  competent  to  prove,  hy  the  oath  of  the 
hanks  agent,  tiiat  an  addition  had  been  made  to  a 
hdl  of  exchange  after  it  was  accepted,  the  bill  haip^ 
ing  been  accepted  for  the  ag^s  accommodation. 

JL  In  an  accommodation  biB,  the  addHk/n  if  the 
words  '^  for  business'  to  ^'  value  on  account,'\made 
by  tiie  drawer  after  it  had  been  accepted,  but  be* 
fare  it  had  passed  out  tf  his  hands,  does  not  ren^ 
der  the  bill  null  under  the  stamp  acts^ 

Me  Mackenzqs  was  chained  at  the  instance  of  the  mar 
oager  of  the  British  Linen  Company  to  make  payment  of 
£25S.  Ss.  6d.  being  the  amount  of  his  acceptance  to  Ror 
bertMitchely  agent  for  that  Bank  at  Tain.  He  presented 
a  bill  of  suspension,  on  the  ground,  1^,  of  wantfof  one- 
rosity  on  the  part  of  the  charger,  the  bill  not  having 
been  indorsed  for  value,  but  found  in  the  repositories 
of  the  bank  agent  after  he  had  been  removed  from,  his 
situation.    The  bill  had  been  granted  for  the   ac^ 
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99Nov.  i825.ooiiiniodatioD  of  MitdieU  as  proved  by  a  letter  feoia 

^^!T^C7^    ^i^-  2rf,  That  an  important  alteration  hnd  been  made 

British  linen  up<»i  the  Ull  after  it  had  passed  out  of  the  suspender^s 

ompanjp       hands.    It  was  originally  drawn  for  "  value  in  ac- 

BiUofEM.      «  count  ;'*  but  the  words  "  for  business"  were  suhse- 

quently  added.     The  Lord  Ordinary  having  refused 

the  bUl  of  suspension,  Mr  Mackenzie  petitioned,  and-^ 

Pleaded — That  the  addition  of  the  words  '^  for 
<<  business"'"  was  made  to  the  bill  after  it  was  out 
of  his  possession  as  acceptor;  and,  if  this  fact  was 
disputed,  he  offered  to>  prove  it  by  the  evidence  of 
Mitchel,  the  drawer.     By  that  alteration,  the  bill, 
which  originally  bore  for  value  generally  in  account, 
was  made  to  express  a  special  consideration.     Any 
material  alteration  of  a  bill,  after  it  has  been  com- 
pleted  and  passed  out  of  the  hands  of  die  aocqitor, 
destroys  its  validity,  not  only  at  common  law,  biit  al^ 
so  under  the  stamp  acts*    An  alteration  mfty  be  tttch 
as  to  form  no  valid  objection  at  poBimon  law,  but  it 
may  be  fatal  to  the  bill  under  tih^  staqtp  acts.    If  the 
alteration  be  such  as  changes  the  nature  of  the  bill,  k 
then  beecHues  a  new  bill,  which  requires  a  new  stamp. 
This  point  was  decided  in  1809,  in  the  Court  of  King^a 
fiench,  in  the  case  of  Knill  o.  W{Uiaml^,  JSoifs  Bep. 
vol.  X.  p.  431.     That  case  not  only  shews  the  view 
whidf  the  English  courts  take  of  the  stamp  laws,  but 
illustrates  what  is  there  considered  to  be  a  material 
alteration.    The  import  of  the  decision  is  tlius  stated 
in  the  rubric : — ^  A  promissory  not^  of  £100  payaUs 
^  to  the  plaintiff,  or  order,  and  originally  ezju^esfled 
^  for  value  received  generally,  being  altei^  the  next 
**  day  upon  the  suggestion  of  one  of  the  parties,  by  the 
**  addition  of  the  words,  *  for  the  good  will  d  the  lease 
^*  ^  trade  of  Hie  deceased  F.  K,'  requires  a  new  stamp ; 
^*  sueh  words  being  material,  and  not  having  beea 
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M  or^finaOy  intended  to  be  inserted,  and  omitted  bjM  Nor.  int. 
-  miiflike.''    And  Sir  Jobn  Bayley,  in  the  last  edition  „:!  "•  T"^ 
qf  his  Treatise  on  Bills  (p.  91)  lays  it  down,  thatBritiBh  Linen 
«  ahering  Uie  date,  or  sum,  or  tune  of  paymenty  or  in^     ^"p*"^- 
^  tertiii;  words,  rendering  a  bill  or  note  negotiable»^»9o/£jr. 
f*  which  was  not  so  originally,  (sr  inserting  words  in  a 


^  bin  or  note,  originally  expressed  to  be  for  value  re^ 
^  cAvei  generally,  stating  sudi  value  to  hare  been 
^  recdved  on  a  particular  account,  is  a  material  altenu- 
^  tion,  and  makes  a  new  stamp  necessary." 

The  alteration  in  this  case  was  one  of  tliose  alluded 
to  in  the  authorities  now  quoted.  It  was  a  restriction 
d  the  Talne,  and  an  addition  expressing  a  special  con- 
afantiont  which  was  not  the  case  witJi  the  bill  origi*- 
aally.  That  alteration  was  ma^e  without  the  suspen- 
der^ Imowledge  ;  but,  even  if  he  had  known  it,  that 
would  not  liave  barred  the  objection  arising  from  the 
ytamp  acta. 

Answered  ■Thww  is  no  evidence  of  the  words  in 
fsesticm  bein^f  an  eiB  pottjueto  addition,  except  th^ 
saspcnder^s  own  averment  But,  I.  It  is  admitted  that 
tlus  was  an  aceosanodatiim  bill.  Aoccnrding  to  the  case 
of  Knill  and  Williams,  the  objectiop  under  the  stamp 
aet  ooold  only  be  valid  when  the  alteration  was  made 
after  the  bill  had  been  used.  It  is  quite  ccnppetent 
to  alter  a  bill  before  it  is  used  or  issued,  without 
midering  it  liable  to  any  objecticm  under  the  stamp 
aete.  It  is  decided  that  an  acconoaodation  bill  caa«» 
not  he  oonsidered  as  used  till  it  has  passed  int9 
tlie  hands  of  a  thir4  party  who  had  pY^a  valua 
fat  it  This  was  solemnly  decided  in  the  Court  (^ 
Shig's  Baldly  in  the  ease  c^  IKyvmes  v*  JUduiKlr 
sea  sad  others,  7tb  May  1893*  IkwUng  and  Bf/^ 
Ifmd's  Uepart9,  vol.  i.  p.  988.  It  vras  there  settled 
Ast,  in  an  aepommodation  bill^  it  is  competent  to 
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S9  Nov.  leaft.  inake  such  alterations  as  do  not  vitiate  the  bill  at 
M'Kenzie^v.  common  law,  at  any  time  before  it  gets  into  the  hands 
Britiflh  Linen  gf  an  onerous  indorsee,  without  being  liable  to  any 

1      objection  under  the  stamp  act;  a  bill  of  exchange 

*X*^f*"  ^^'  being  a  completed  instrument  till  value  has  been 
given  for  it,  no  new  stamp  is  necessary  while  it  is.  in 
the  hands  of  the  drawer.  It  is  different  where  the  bill 
is  in  the  hands  of  an  onerous  holder.  Ther^re, 
the  objection  cannot  apply  to  the  present  case,  the 
alteration,  if  any,  being  made  when  the  bill  was  in 
the  hands  of  the  drawer,  for  his  accommodation^  and 
witiiout  value. 

II.  The  case  of  Knill  was  decided  on  a  ground  pe« 
culiar  to  the  law  of  England.  What  nuty  be  ^^  mate-> 
rial"  in  the  one  country  may  not  be  so  in  the  oth^r. 
In  Scotland  the  onerous  holder  of  a  bill  is  not  bound 
to  prove  the  value  ^ven  for  it  as  between  the  onginal 
parties — ^the  acceptor  is  liable  if  the  bill  bear  for  value, 
although  he  may  be  able  to  prove  that  no  such  value 
was  given.  But  in  England  it  would  appear  to  be 
necessary  for  the  holder  of  the  bill  to  shew  that  the 
particular  value,  as  specified,  was  given ;  and  the 
ground  of  the  above  decision  was,  that  the  alteration 
was  material,  as  it  rendered  it  necess8[!ry  for  parties, 
who  took  the  bill  even  for  value,  to  inquire  whether 
the  particular  value  mentioned  in  the  addition  had 
actually  been  given  or  not. 

The  chargers  farther  maintained  that,  as  this  was  an 
accommodation  bill,  in  which  the  bank  agent  was 
made  the  drawer,  it  was  not  a  transaction  in  the  or- 
dinary course  of  a  bank  agency.  The  bank,  from  the 
form  in  which  the  bill  was  drawn,  was  misled  into  the 
belief  that  this  was  just  a  substitute  for  so  much  of 
their  cash,  and  that  the  acceptor  was  really  the  debtor ; 
and  they  were  thus  prevented  from  discovering,  by 
the  weekly  states,  or  the  occasional  visits  of  the  in- 
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spector,  what  was  the  precise  state  of  the  agent's  ba-a9  Nov.  lasSb 
lances.     A  party  who  has  been  instrumental  in.pre-V^^T'^  ""^ 
venting  the  bank  from  discovering,  their  agent's  short- Britiah  Unm 
comings,  by  granting  him  an  accommodation  bill,  can  ^^"^P^y* 
have  no  right  to  found  upon  any  alleged  responsibility  ^^^^^/^ff*- 
on  the  part  of  the  bank  for  the  acts  of  its  agent,  or^'^^* 
upon  its  duty  to  protect  the  public  against  his  frauds* 
The  suspender,  in  a  condescendence,  admitted  that 
he  had  no  means  of  proving  when  the  alleged  altera^ 
tion  took  place,  except  by  the  oath  of  Mitchel,  the 
bank  agent.     There  was  no  appearance  eajude  of  the 
bill  that  the  words  objected  to  had  been  added  ex  post 
facto;  and 

The  Qmrtf  on  the  ground  that  the  suspender  had 
accepted  the  bill  for  Mitchel's  accommodation,  which 
was  not  an  ordinary  banking  transaction,  and  was 
calculated  to  increase  the  agent's  credit  beyond  what 
had  been  deemed  advisable  by  his  employers,  held 
that  it  was  not  competent  to  refer  the  fact  of  the  al-i 
ljq;ed  alteration  to  the  oath  of  Mr  Mitchel ;  and  there- 
fore, and  on  the  first  ground  stated  above  for  the 
ehaigers,  they  adhered  to  the  Lord  Ordimuy's  interior 
cutor ;  and  afterwards  refused  a  reclaiming  petition 
without  answers. 

Lord  Craigicj  Ordiiunry.  For  Suspender,  Rytiierfbrdi 

Ja.  M'DoneU^  W.  S.  Agent        For  Chargers,  R.  BeU^ 
Corrie  and  Welsh^  W.  S.  Agents.  R.  Clerk. 

T. 
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FISST  DiriBlON.  * 

No.  X.  Navemker  80. 1S2S.    ^ 

4 

DLENDINNINd  ako  OHAtJNT 

WILUAM  WALKER,  avo  Otbeba.  i 

•I 

LegacTi^ — Where  ttueteee  in  a  »elitement  are  tSreet*  t 

ed  to  lend  out  a  eum^  taking  tie  intereet  pagaiUe  A)  ( 

the  mother,  and  the  principal  eum  itself,  *'  qfter  her  ) 

'^deeihsln^tMU^rdMfvnlemf^^fr^ereia^  r 

'<  wrtehiprvenmttd  nfher  hodff^-^^etMd  Hmt  the  i 
f^putedmlge^^  Ike  death  (tfAel^fkreiOriei. 

I 

lAitES  LoGXABT^  iileidiaait  in  Glasgow^  bj  his  tntet. 
dispofiition  Md  sttttemait,  loft,  among  othw^  tlM  ftdU 
lowing  tegades  :<^**  //mi»  I  appoint  my  atdd  truMew 
^  to  lend  the  tum  of  L«IKK)  atetling  on  good  ktritaUe 
^^  or  peracMUii  aecaritf,  ai»l  to  take  tho  int^^at  tlnttiMtf 
^  paynbld  to  AnnSclat^r)  reliot  of  James  Bjponcer)  lOttd 
**  time  my  dark  or  shopman,  during  htf  l^,  and  th« 
<<  said  sum  itself,  after  her  death,  to  the  child  or  chil- 
^*  dren  lawfidly  pracreated,  or  to  be  procreated,  of  her 
^  body,  share  and  share  alike :  Itetn^  I  appoint  my  said 
*^  trustees  to  lend  out  the  farther  sum  of  £500  ster- 
Ung,  on  the  like  security,  taking  the  interest  there- 
of payable  to  Margaret  Muter,  spouse  of  William 
<<  Walker,  hardwareman  in  Glasgow,  during  her  life, 
'^  and  the  said  sum  itself,  after  her  death,  to  the  child 
'^  or  children  lawfully  procreated,  or  to  be  procreated, 
**  of  her  body,  share  and  share  alike/'  ftc.  '^  Provid- 
**  ing  always  that,  in  the  event  of  the  death  of  any  or 
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«aD  of  the  said  Abn  SdMa*,  Mloirgttet  Mutw,  and ^ ^^^' ^^bs. 
''Margaret  S<^later,  without  la\irfal  issu^  the  sunw q^^^^^^^ 

*  appointed  to  be  Ufa*ented  by  them  Respectively  shall  p-  «•  Waiker, 

*  return  to,  and  be  upliftaUe  by>  my  said  ttmsteeB^  and 
^  shall  thenceforward  be  held  by  them,  and  applied  in 
« liie  manner  after  directed  with  ^regard  to  the  residne 
"  of  my  estate,  and  to  the  snm  for  answmi^  annui-^ 
•tics-* 

Margaret  Muter  surviyed  the  testator,  and  had  aii 
oily  son,  WiHiam  Walker,  then  alive,  but  who  pre- 
deceased his  mother,  leaving  two  childnen. 

Margaret  Muter  only  survived  her  son  a  few  iredcs. 
Upon  her  death,  the  above  legacy  g(  £500  was  clcdm^^ 
ed  by  her  grand»diildjnai,  the  diiMren  <^  William 
Wdker;  and  it  was  also  claimed  by  Gleiidinning 
and  Ghaunt,  who  had  been  confirmed  eiitecutolfi  credi- 
tors of  William  Walked.  To  settile  the  question  be^ 
twten  thesfe  parties,  the  present  multifdepoin^Ui^  wad 

VKVDgllV. 

J%odM!fer  WiBi^n  Wafiker^s  chfldfM-^ 
Aecording  to  the  kgal  eoncepd^i  dT  the  deed,  th^ 
fsetxf  tikis  legacy  was  in  Mal-garet  Muter.  While  thi 
Irartees  weart  bound  to  toad  out  abSB  4nm  on  security, 
Mdng  fte  interest  payable  to  Margwet  Muter,  ^'  and 
'' the  said  sum  itself ,  ^tfber  her  death,  to  the  child  or 
^  diB^br^a  fawfuffly  proovftted,  <»*  lo  be  procreated,  of 
^  her  body,  share  a^d  riii&e  ddk^''^-4ihey  were  not  en^ 
titled  to  take  the  security  to  Margaret  Muter  in  lifereitt 
fat  her  lifereift  use  allenarly,  which  W6uld  have  been 
hidifipensably  necessary  to  restrictt  tlie  right  to  a  life- 
mit  where  the  'fee  is  destined  to  dnldt^li  not  named, 
ft  has  been  repeatedly  decided  ^at  nothing  but  the 
Kiost  dear  and  positive  werds  M^ere  euffictetft  to  ^'- 
pose  this  restriction.    The  tee,  ther«A)#e,w»  vested 
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30  Nov.  1826.  in  Margaret  Muter ;  and,  consequently,  nothing  could 
Gi^^nninfr   ^  ^^sted  in  William  Walker,  who  predeceased  her,   . 
Ac  V.  Walker,     But,  even  if  the  fee  could  not  be  held  in  legal  con*. 
.^.^      Btruction  to  have  been  in  Margaret  Muter,  it  is«clear 
^-^Wi^-    '  that  it  <lid  not  vest  in  William  Walker,  her  son.     The 
destination  was  not  merely  to  children  procreated,  but 
also  to  be  procreated.   The  testator  contemplated  the 
possibility  of  her  having  more  children ;  and,  ther^(»^ 
what  the  interest  of  any  child  might  be,  could  not  be 
ascertained  till  after  the  mother's  death.    It  was  clear- 
ly the  intention  of  the  testator  that  nothing  should 
vest  in  the  children  of  Margaret  Muter,  imless  chil- 
dren should  be  existing  at  her  death ;  for,  if  she  died 
without  lawful  issue,  the  sum  liferented  by  her  wbs 
directed  to  be  uplifted  by  the  trustees,  and  applied  by 
them  in  the  mamier  directed  with  regard  to  the  rest 
of  the  estate.     This  is  not  the  usual  clause  of  return 
in  the  event  of  the  failure  of  the  disponee  who  was 
first  vested  in  the  right  of  the  subjects.     The  fee  here 
could  not  vest  until  the  expiry  of  the  liferent ;  and 
no  one  had  previously  the  power  of  disposal. .  Duriog 
the  liferent,  the  fee  could  neither  vest  whoUy  nor 
partially  in  the  children ;  for  it  depended  altogether 
on  the  contingency  of  the  liferentrix  leaving  children 
surviving  her,  that  the  fee  was  given  ai  all,  according 
to  the  express  terms  of  the  deed. 
^  An  ordinary  clause  of  return,  even  in  a  gratuitous 
deed,  is  effectual,  and  cannot  be  defeated ;    Napier 
V.  Johnston,    11th  June  1740,   Clk.  Home,  Mor. 
2957  i  Beatson  r.  Beatson,  30th  June  1747,  Kilk^ 
Mar*  4845.    But  in  all  these  cases  the  fee  was  vested 
in  the  person  claiming  the  money ;  the  term  of  pay- 
ment had  arrived,  and  the  only  question  was,  whether 
the  party  was  boimd  to  find  security  against  defeating 
the  clause  of  return  ?    But  here  there  was  no  right 
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ever  vested  in  William  Walker.  He  never,  during^  ^^^'  *®*^* 
the  life  of  his  mother,  could  have  called  up  the  money  oiendinning, 
subject  to  the  clause  of  return,  because  it  was  only  ^  ^  Walker, 

upon  his  surviving  her  that  he  had  any  interest  in  the      

principal  sum  of  the  legacy.  Therefore,  it  is  not  ac-  ''^^<^* 
curate  to  call  this  a  clause  of  return ;  it  was  merely  a 
declaration  that  die  trustees  should  pay  £500  to  Mar- 
garet Mutet^dMldxen^  if  any  existed  at  her  death;  and 
the  claimants,  her  grand-children,  being  her  only  law- 
ful issue  at  her  death,  are  entitled  to  the  legacy. 


trustees  were  bound 
to  lend  out  this  sum  on  security,  taking  the  interest 
payable  to  Margaret  Muter,  and  the  principal  sum  it- 
self,  *  after  her  death,  to  the  child  or  diildren  lawfully 
'  IHToereated/  or  to  be  procreated,  of  her  body,'  the 
case  must  be  considered  as  if  the  trustees  had,  on  the 
deatii  of  the  testator,  lent  out  this  money  upon -an 
heritable  bond  in  favour  of  Margaret  Muter  in  life- 
lent,  for  her  liferent  use  allenarly,  and  the  children 
cf  her  body  in  fee.  In  these  circumstances,  William 
Walker  was  truly  the  fiar,  being  his  mother's  only 
diild;  and  his  right  could  not  be  defeated  by  the 
clause  of  return  to  the  testator's  residuary  legatees. 
A  dtfuse  of  return  is  a  mere  substitution,  which  can- 
not prevent  the  institute  from  disposing  of  the  pro- 
party  even  by  a  gratuitous  deed ;  and,  therefore,  can- 
not prevent  creditors  from  attaching  it.  This  point 
was  not  settled  in  Erskine's  time  (Erak.  B.  iii.  tit. 
8,  j  45) — but  it  has  since  been  settled ;  and  it  has 
been  found,  that  even  a  clause  of  return  to  the  granter 
himself  does  not  prevent  gratuitous  alienation ;  Duke 
oi  Hamilton  v.  Douglas,  9th  Dec.  1762,  Mw,  p. 
4358 ;  BaiUie  v.  Gordon,  23d  July  1724,  Edgar,  Mar. 
p.  4282;  Jamieson  v.  Wilson*s  Nearest  of  Kin,  2d 
Mardi  1775,  Mor.  p.  4284. 

D 
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M  Not.  182«.     Tjfc  cUiise  of  retiim  beiag  a  mere  sutatitatien,  the 

Gi^^inff  ^u^^i<^  remains,  who  was  the  institute  in  the  fee  ? 

h- «.  Walker,  The  deed  expressly  restricts  the  rkfht  of  the  mother  to 

.._      a  lifa:ent»  exclusive  of  the  Jus  nkmii,  and  declaring 

^'^9^^     that  it  shall  not  be  affectable  hy  her  debts  or  deeds ; 

but  no  restriction  or  limitation  is  made   with,  re^ 

gard  to  the  right  of  the  children.     He  gives  than  an 

unlimited  fee,  and  leaves  them  to  do  witii  it  what  they 

please.     Sup^iose  the  mother  had  had  two  children^ 

one  of  whom  predeceased  her,  leaving  chikbien,  the 

other  survived — ^would  the  survivor  be  entitled  to  carry 

off  the  whole  legacy  exclusive  of  the  children  of  the 

deceased  ?    Ck,  suppose  there  had  been  a  third  child, 

who  also  predeceased,  leaving  no  children,  but  credi- 

tws — ^would  the  survivor  be  entitled  to  carry  off  the 

whole  sum,  to  the  exclusion  of  the  children  of  the  one 

and  the  credit<Mrs  of  the  other  ?      Neither  of  them 

would  have  been  excluded ;  and,  upon  the  same  grounds, 

William  Walker's  creditors  are  entitled  to  succeed 

in  the  present  case. 

At  the  time  of  Margaret  Muter's  death,  she  was  ar- 
rived at  that  age  which  precluded  all  hope  of  having 
any  more  children ;  but,  even  if  she  had  been  younger, 
that  would  not  have  prevented  the  fee  of  this  legacy 
vesting  in  her  son  ;  it  would  only  have  made  Ins  right 
subject  to  an  abatement  in  the  event  of  the  existence  of 
more  children.   This  question  was  discussed  in  the  case 
of  Rutherford  v.  TumbuU,  30th  May  1881  (not  re- 
ported) whidi  related  to  an  English  will;  and  the 
Court  fael4,  <Ai  the  (pinion  of  Englifib  lawyers,  that, 
notwithstanding  the  mother^s  liferent,  a  legacy  vested 
in  tbe  son  from  the  death  of  the  testator,  although  at 
that  time  his  mother  might  have  had  more  diildren; 
In  like  manner,  this  liegacy  must  have  vested  in  Wil- 
liam Walker,  as  soon  as  he  survived  the  testator ;  and 
it  is  of  no  consequence  whether  his  mother  at  that 
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tim  wm  vmier  at  above  te  iige  «t  which  <lke  la^^o  i^-  im** 
Mdft4fteeiMikfoF(Md.tealniig  to  cease.  oi^SX^ 

He  Lord  Otdiauy  i^refened  Um  children  of  Wil-|«-«-^oi>Krt 

1MB  fVUkev,  *  in  nspeet  ibe  said  ^lUaai  Walker     

'  ywdeftwtaed  Hm  said  Mai^aret  Mntefr,  a&d  diat  the     ^'^''^ 
*  Idgnef  i£  £59^  in  qieetion  did  n>t  vest  hi  him ;'  and 
the  Court,  on  advii^  a  petition  aad  answers,  ad* 

MWl. 

Lard  JBUUm^  (MSamtv.    V^  the  CShMmI)  Jameion.     Cotm* 
beB  and  M^DowaU,  Agents.        For  the  Creditors,  Sd.^ 
Gen.  John  M^Farlm,      Tod  a/iid  Wright,  W*  S.  Agents. 
Jt,  JDimdM,  Clerk. 

T. 


FIRST  DIVISION. 

Not  XI.  December  9.  ISiS, 

THOMAS  CHAPMAN  and  OxHfiES 

againd 
ROBERT  DODDS  and  Othees. 

Bankbupt. — SsQUEStUATioN. — Fowttd  that  a  ge^ 
neral  meeting  (ff  creditors  called  upam  regular  no* 
ike  hy  one  ^  tAe  commiimaners,  for  thepurpoee  qf . 
eonuiderwg  a  nkOuM  to  remme  the  trustee^  wm  a 
legal  meeting ;  and  that  the  mqjority  ^  the  creditors 
at  that  meeting  had  power  to  remove  the  tmetee  witA^ 
out  cause  eheum :  but  that  the  election  qf  a  new  U'US'* 
tee  hy  the  creditors^  without  having  obtained  author 
fitff  to  that  ^ectfrom  Ae  Court,  was  illegal. 

Chapscan  was  confiiBied  trustee  on  the  seqiiestrated 
estate  of  George  Combe.    The  bajdmipt  Yuwix^  ofiierw 
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9  Dec.  1896.  ed  a  compMitton  of  ISs.  per  pound,  this  offer  was  con* 
_^*''^^'^  sidered ;  but  the  trustee  beinir  satisfied  that  it  had  not 
«.  Dodds,  |c.  been  accepted  by  9-lOths  of  the  creditors  in  number 
Bankni^  ^^  value,  made  a  rej^rt  accordingly  to  the  Court,  mA 
seqfteHraHmu  proceeded  to  act  as  trustee.  The  bankrupt  petitioned 
the  Court  against  the  judgment  of  the  trustee ;  but 
his  petition  was  ultimately  refused. 

In  the  meantime,  some  of  the  creditors  who  sup- 
ported the  composition  addressed  a  requisition  to  the 
trustee  and  commissioners,  requesting  them  to  call 
a  general  meeting  of  the  creditors  '  to  remove  the 
'  trustee,  and  to  elect  another  trustee  in  his  place,  who 

*  will  pay  attention  to  the  interests  and  the  wishes 

*  of  the  general  body  of  the  creditors.' 

A  meeting  was  accordingly  called,  by  puUic  adver* 
tisement  in  the  London  and  ETdinburgh  Gazettes,  sign- 
ed by  one  of  the  commissioners ;  and  the  object  of  the 
meeting  was  stated  to  be  *  to  determine  on  a  resolu- 

*  tion  to  be  submitted  to  the  meeting  to  remove  ihe 

*  trustee,  and  to  elect  another  trustee  in  his  place.' 

At  the  meeting  so  called,  Chapman  was,  by  a  con- 
siderable majority,  removed  from  his  office ;  and  Dodds 
was  elected  trustee. 

After  taking  a  protest  against  these  proceedings, 
Chapman  petitioned  the  Court,  and  pleaded— 

I.  That  the  whole  proceedings  were  illegal^-^that  a 
commissioner  had  no  power  under  the  statute  to  con- 
vene the  creditors  for  the  purpose  of  removing  the 
trustee.  Before  the  present  bankrupt  act  wa3  passed, 
the  power  of  calling  general  meetings  of  the  creditors 
was  vested  in  the  trustee  alone.  If  he  refused  to  com- 
ply with  the  requisition  of  the  creditors,  then  the  pro- 
per remedy  was  to  present  a  petition  to  the  Court,  to 
.  compel  him'to  do  his  duty ;  biit  the  commissioners  had 
n^^wer  to  call  any  meetings.  • 
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Although,  by  the  |>re6eiit  bankrupt  statute,  the  com-*  ^  ^^>^  ^^^ 
missioiiers  have  power  to  call  certain  meetings,  Y^^q^^^ac, 
these  are  only  for  particular  specified  purposes.    They  «•  i>odds,  ^c. 
are  not  ^ititled  to  call  meetings  at  their  own  discretion,  sankn^ 
or  for  any  other  purposes  than  those  enumerated  in  the^'^^"^*'''"'^^ 
act.     Section  98  of  the  act  declares  that,  if  the  trustee 
remain  out  of  Scotland  for  three  calendar  months,  it 
shall  be  competent  to  the  creditors,  at  any  general  meet- 
ing called  for  that  purpose  *by  any  of  the  commission- 
er8»  to  apply  to  the  Court  of  Session,  for  the  purpose 
of  the  creditors  being  authorised  to  declare  the  ap- 
pointmnit  of  the  trustee  either  suspended  or  at  an  end, 
&C.    The  power  which  the  commissioners  have,  un- 
der Uus  section  of  the  act,  to  call  meeetings,  is  only 
when  the  trustee  is  out  of  the  country;  and,  even 
in  that  case,  the  meeting  so  called  could  only  aj^ly  to 
the  Court  for  authority  to  declare  the  appointment  of 
the  trustee  suspendM  or  at  an  end« 

The  object  of  the  appointment  of  eommissionen  is 
dedared,by  the  84th  section  of  the  act,  to  be  for  audit- 
ing the  tmstee*s  accounts*— settling  his  commission-— 
concurring  with  him  in  submissions  and  compromises, 
and  giving  him  their' advice  and  assistance  in  the  ma- 
nagemeilt  of  the  trust-estate.  And,  by  the  85th  section, 
it  is  dedared  lawful  for  the  commissioners  to  meet,  to 
ascertain  the  situation  of  the  bankrupt  estate — examine 
the  acts  of  the  trustee — and  to  make  such  reports  as 
they  may  think  fit»  to  any  general  meeting  of  the  cre- 
ditors to  he  called  by  them  for  that  purpose.  The  com-  • 
missioiien  haVe  thus  power  to  make  reports  from  time 
to  time,  and  to  call  general  mertings  of  the  creditors  for 
that  purpose,  but  for  no  other*  They  are  not  entitled 
generally  to  call  meetings  for  any  purpose  whatever. 
Themode  in  which  the  creditors  usually  are  to  be  con- 
vened is  dedared  by  the  4l8t  section.     The  trustee 
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*wtw^  Hay  do  fik>  either  of  himself,  w  shall  be  obliged  to  do 
Chapman,  ^e^  ^^  ^P^°  ^^  reqfusitioR  of  one-foiurth  of  the  credit«»fti]i 
fh  BoddB,  jc.  value.  But  there  is  no  power  given  to  the  cmmaaia^ 
Bankrupt  sioners  to  call  meetings  on  any  emergency.  They 
Shpie^iratiott,  jj^yg  ^q  „|^ji^  power  in  this  respect  than  any  of  the 

creditors,  except  in  those  particular  instances  which  an 
specified  in  the  statute.  If  the  trustee  fails  In  his  duty, 
the  remedy  is  by*  a  petition  to  the  court. 
'  The  7l8t  section  of  the  act  decbres^  <  diat  it  shatt 
^  be  cmnpetent  at  any  time  for  ono^foutth  cxf  tike  credit- 
^  tors  to  apply  summarily  to  the  Court  of  Sessioiii  Axr 
^  having  the  said  interim  factmr  or  trustee  reiMvied  u^ 
^  on  cause  shewn ;  a  majority  of  creditors  at  aay  meet* 
^  log  to  be  advertised  fi>r  that  purpose  shall  likewise 
^  be  entifled  to  renioTe,  or  to  accept  ei  the  rewgnation 
f  of  any  UnEistee,  &o*  Although  this  sectictt  does  not^ 
specify  the  manner  in  whi<A  the  meeting  fmr  the  to* 
moval  of  the  truslee  Is  to  be  called,  it  is  obviously  in^ 
plied  that  it  shall  just  be  called  in  the  vAial  wayv  vie. 
by  the  trustee,  or,  if  he  refUse,  by  an  application  tei  Unit 
l^urt  icff  authcH^ty  to  call  a  ineeting ;  JBtatf,  voL  i|.  p. 
S83-884. 

It  is  obviously  expedient  that  one  party  akoe 
should  have  powef  to  call  general  meetings  of  the  o^ 
cHtors — adhere  being  a  sufficient  remedy  in  the  power  of 
applying  to  the  court,  if  that  party  ne^ects  or  refines 
to  do  his  duty.  But  if  eadb  of  the  oonumasioners^  as 
well  as  the  trustee,  have  power  to  caU  meetings,  the  enh 
*  dttors  might  often  be  convened  very  unnecessarily,  and 
the  meeting  called  by  one  individual  might  undo  what 
had  been  done  at  a  previous  meeting  called  by  another 
{ndividual,  and  the  whole  proceedings  in  the  sf^fucs- 
tration  might  be  thrown  into  the  greatest  oonfUsioB. 

n.  Even  if  the  meeting  had  been  r^ulorly  called, 
the  majority  of  the  creditors  are  not  entitled  to  ra. 
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more  tbe  tnifitee  from  his  office,  without  a  jiist  and  ^  ^^^  i^^* 
tone  eauae.    No  cause  is  assigned  in  the  ^^^olution  ^j^][^^^ 
of  the  creditors  for  the  removal  of  the  petitioner.     Iff-  DodcU,'^ 
a  trustee  can  ha  removed,  at  any  time,  by  Uie  mere  j^^,,Jj^ 
will  and  ci^rice  of  a  majority  of  the  creditors,  it  ^^^^^^'^^^ 
voaU  not  be  easy  to  get  a  person  of  respectability  to 
acceipt  of  the  office ;  and  creditors  who  have  doubtful 
or  sospidous  claims  will  readily  avail  themselves  of 
tliis  power,  until  they  get  a  person  appointed  who  wil| 
gQ  into  their  views  and  measures.    Indeed,  if  that  werq 
the  cate»  ih^re  wou)d  be  no  room  for  those,  numerous 
iMeiisaioiis  in  eempetitioaa»  for  the  office  of  trustee. 
A  Uundpr  in  an  affidavit  may  throw  out  a  vote,  aitd 
deride  tbe  matter  of  competition ;  but  that  bl|U|der 
aiay  be  remedied  next  day,  and  then  the  party  and 
his  frieada  may  remove  the  trustee  who  has  been  pre- 
fared  by  the  Court.    Thus  there  may  not  only  be  disr 
cofision  with  regard  to  the  original  election,  but  a  fresh 
diacuflsion  mvf    result   from   every  neiw   election  i 
Bolfamif  could  be  inore  inexpedient. 

The  statute  contemplates  only  one  rcigular  and 
steady  course  oi  managem«at.  It  provides  that  there 
shall  be  only  one  trustee,  to  whcwm,  with  the  assistance 
(tf  three  commiasionas,  the  sole  management  of  J^e 
estate  is  given.    The  authority  of  the  trustee  is  de« 

rived  from  tb^  Court,  to  whidi  he  is  amenable  for  his 

< 

conduct. 

.  By  section  41  of  the  statute,  it  is  provided^  thftt  all 
resolutions  of  the  creditors  at  a  g^eral  meeting  shall 
be  final,  unless  c6mi^ned  of  withhi  30  days.  As  the 
jelecti^m  of  the  trustee  took  place  at  a  regular  meeting, 
that  resolution  must  be  final,  if  not  complained  of 
within  the  limited  period.  The  resolution  appointing 
a  trustee  stands  in  no  different  situation  from  any 
ether  retoluticm  of  a  general  meeting  of  creditors ; 
but.  If  the  creditors  can  at  any  time  remove  a  trustee 
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*wtw '  ''^*'^<>^t  ^^^^  shewn,  this  is  an  alteration  of  the 
Chapman,  f  c  former  resolution,  and  in  direct  opposition  to  the  terms 
.^..Poddmic.  ^f  ^^  statute. 

BankrupL  The  case  is' different  where  a  trustee. is  removed^ 

iS^fguM/raijofk  ^^^  ^^^  ^^^  ghewn.    This  is  not  altering  a  final 

resolution  of  a  former  meeting ;  but  liie  creditors  are 
then  judging  of  drcumstanoes  in  the  trustee's  conduct 
which  have  occurred  since  his  election  took  place.  The 
71st  section  of  the  act  provides,  that  the  trustee  shall 
be  amenable  to  the  C!ourt  of  Session,  and  that  oo^ 
fourth  of  the  creditors  may  apply  summarily  to  the 
Court,  to  have  him  removed  upon  cause  shewn ;  and 
in  that  case  a  new  trustee  must  be  chosen.  But  it  is 
only  upon  cause  shewn  of  the  unfitness  of  the  trustee 
that  this  can  take  place ;  and  that  person  cannot  be 
again  re-«lected.  This  removal  can  only  take  place 
by  the  Court  upon  the  application  of  one-fourth  <tf  the 
creditors,  who  miist  make  out,  to  the  satisfection  of 
the  Court,  their  grotmds  of  complaint  against  the 
trustee.  There  is  no  authority  fbr  the  majority  of  the 
creditors  removing  the  trustee  without  cause  shewn, 
and  without  applying  to  tihe  Court.  The  same  dause  of 
the  act  provides  that  *  a  majority  of  creditors  in  value, 

*  at  any  meeting  to  be  advertised  for  the  purpose, 

*  shall  likewise  be  entitled  to  remove,  or  to  accept  of 

*  the  resignation  of  the  trustee.'  The  word  *  likewise,' 
which  qualifies  the  power  of  the  creditors  to  remove 
the  trustee,  means  that  the  majority  of  the  creditors 
may  remove  the  trustee  in  the  same  manner  as  the 
Court  might  do>— that  is,  upon  cause  shewn.  This  is 
the  only  meaning  which  the  term  will  admit  of; 
Walker^  Jan.  1880 ;  Douglas  and  Co.  r.  Watson,  Dec. 
1821. 

III.  The  election  of  a  new  trustee  by  that  meeting 
was  illegal.    The  Tlst  section  of  the  act  declares  it 

*  to  be  competent  for  any  two  of  the  creditors  to  ap« 
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*  ply  to  the  Court  of  Session,  for  authority  to  call  a  « i>ec  i«». 

*  meetiiig  of  the  creditors  for  choosing  a  new  ti'^^'^rtee^^^^^^^j]^^ 
'  or  trustees  in  succession,  upon  failure  of  the  several «-  iMds,'^. 

*  trustees  origiiuilly  named,  by  death  or  otherwise.' ^^^,,j[;;j^ 
No  such  authority  was  applied  for,  or  obtained  from^^^ir*''*''^"'*^^ 
the  Court  in  thto  case ;  and,  therrfore,  the  creditors 

had  no  power  to  proceed  to  the  election  of  a  new  trus- 
tee, even  if  their  removal  of  the  fomier  trustee  had 
been  legale 

Answered — ^I.  The  bankrupt  act  contains  special  pro* 
riflioDS  for  the  removal  of  a  trustee,  who  shall  be  guilty 
of  certain  qiedfied  violations  of  duty ;  and  it  also  con- 
tains a  variety  of  provisions  of  a  nuure  general  nature, 
and  pdnts  out  different  modes  by  which  a  negligent 
or  obnoxious  trustee  may  be  r^noved.  These  provisions 
are  chiefly  contained  in  the  71st  section,  which  points 
out  two  separate  courses  of  procedure  applicable  to 
two  diffbmt  situations  of  things: — 1^/,  It  enables 
QDe*fimrdi  of  the  creditors  to  obtain  the  removal  of 
the  trustee,  by  aiqplying  to  the  Court,  and  shewing 
csose.  id.  It  enables  a  majority  of  the  creditors  to 
remove  the  trustee,  withoat  applying  to  the  Court, 
and  without  diewing  cause.  Thus,  a  trustee  may  be 
removed  either  upon  cause  shewn,  or  by  a  simple  re- 
solution of  the  creditors.  The  power  of  the  creditors 
to  remove  a  trustee  without  cause  shewn,  is  distinctly 
stated  by  Mr  Bell,  vol.  ii.  p.  412 ;  and  the  Court 
saactiaDed  this  doctrine  by  the  decision  in  the  case  of 
WaUace  v.  (Hbson  and  others,  27th  May  1824. 

In  the  two  cases  referred  to  by  the  petitioner,  this 
pcnnt  was  not  decided,  and,  therefore,  can  be  no 
authority  in  the  present  case. 

II.  The  meeting,  at  which  the  resolution  remoy<- 
ing  the  trustee  was  passed,  was  regularly  called  upon 
due  notice,  and  by  advertisement  stating  the  purpose 
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2  Dec.  18S5.  of  the  meeting.  There  is  nothiag  in  the  statute  whidi 
^^  ^^c.  ^^  '^^  ^  coBuaisfiiiMaer  shaU  not  have  power  to  call 
V.  Doddis'j^c  a  meeting.  Mr  BeQ,  vol.  ii.  p.  413,  expredsly  says,  that 
BarH^  a  meeting  may  be  called  by  a  eommiflsioner ;  aoA  the 
sefuet^ratim  objection  now  made  wb3  vargeA  in  the  caae  of  Wallace^ 
mt  supra,  but  was  repelled.  As  the  statute  empowers 
a  majority  of  the  creditors  to  remove  the  trustee,  the 
k^lature  could  not  intend  to  withhdd  fi*om  the  credti 
tors  the  means  of  exercising  the  power  which  they 
had  thus  conferred  on  them ;  yet  this  would,  in  fEu^t, 
be  the  caee,  if  the  meeting  for  that  puxpose  could  only 
be  legally  called  by  the  trustee ;  for  it  could  seaiqety 
be  expected  that  any  trustee  would  give  wiMiin 
obedience  to  a  requisition  to  call  a  meetizig  to  vote  hia 
own  renoval.  The  statute  has  not  maile  it  impenh 
live  on  the  ereditars  to  impose  on  him  ao  ungracieus 
a  tadc.  It  says  (^  71)  that  the  trustee  may  be  removed 
by  the  creditors,  at  any  meeting  called  for  that  piur^ 
pose ;  but  it  does  not  say  that  such  meethigahall  ei^ 
be  called  by  the  irostee.  The  eonunissioners,  or  any 
one  of  &em,  are  expressly  empowered  to  call  genwd 
meetinge  of  the  ereditcMfs,  by  the  85th  section  of  ths 
act.  In  the  case  of  Wallace,  already  re&rred  to,  the 
meeting  waa  called  by  one  of  the  commisskners ;  and 
the  resolution  of  that  meeting,  remorving  the  trustee, 
was  sustained  by  the  Court. 


A  majority  of  the  Oourt  were  dl  opinion  that  the 
meeting  was  iisgularly  called  by  a  oommissiooer,  and 
that  it  was  oidy  necessary  to  shew  cause  when  one- 
fburth  of  the  creditors  voted  for  the  removal  of  the 
trustee ;  but  that  amajoritfy  of  the  creditors  had  power 
to  remove  a  trustee  without  shewii^  eausa  But  tlie 
Court  were  unanimously  of  opinion  that  the  election 
<^  a  new  trustee  by  that  meetii^,  without  obtaining 
the.  authority  of  the  Court,  was  illegal.    They,  thero^ 
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hn,  8UBtam«d  tihe  eomiriaint  as  to  the  eteetion  of  a  ^  ^^  ^m'- 
warn  tns^,  iM^  ^Sfoamad  i^  gmmd  tUtra.  chjSir** 

C.  C..  iiip^mtt  W.  S.  Anient.    Sir  R.  Jktndas^  Clerk.        Sequetiraticn, 


FIMST  DiriSION. 

No.  Xil.  JOicembeif  i.  l$a&, 

MALCOiiM  ItGBSGOR 

M  BS  MARY  BLACK  WHEIL. 

BusBAim'  AND  WiF£«»^J..  A  mo^rioge  h^/l^  e^ 

fhge  JKmm,  7k»  €tn»m«teMM,  hcmenr  Hrmg^  iu 
ik  mdhMiqum*  CMduct  (^^  Ae  pat^e^  hM  rekmmt 
H  ettde^  i^gaipreMmptim^  theMe  armiigj  Ikat. 
Ae  mmtpmiMtd  eaueut  had  hem 

The  AAsaAeSy  Mary  M^Neil»  was  the  oatnrai  diitigh- 
ter  of  the  late  Br  McNeil,  with  wlwm  ske  raaiM 
nibseqmidly  to  hsr  modier's  death  in  181S.  &n  wm 
tim  in  her  iwea^^'AKk  jmn  Tjatt  pamj^r^  MHStif 
fjstt  ttf^  in  habite  of  iatimaejr  with  Dr  lI'Keft-^wda 
consiAed^  and  eaaplcfyei  hy  hna  in  the  managenieM 
tf  Ui»aAmn»~a]idparticiikiiy  with  reg^  to  t  wo  aet^ 
tlementa  whkh  he  had  made  hi  favour  of  his  dangh^ 
ter.  In  May  1816^  he  aooompanied  Dr  McNeil  and 
lib  dai^tat  to  OiBsgcm.    TbiB,  he  all^ed^  he  did 
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2  D€c  1836.  ag  her  accepted  suitor.  This  was  denied ;  but  it  wag 
admitted  that  proposals  of  marriage  had  been  made 
to  her;  and  it  was  proved  that,  at  Holytown,  mi 
Huoandmid  ^^^T  Way  to  Glasgow,  the  pursuer  and  defender  had 
^if^  slept  in  one  room,  in  which  there  were  two  beds. 

On  the  Slst  of  May^  the  pursuer  obtained  marriage 
lines  from  the  session-derk ;  and,  on  the  evening  of 
that  day,  the  defender  accompanied  him  to  the  house 
of  the  Reverend  Joseph  Robertson,  a  clergyman  of 
the  Established  Church,  by  whom  the  marriage  cere- 
mony was  performed,  in  presence  of  two  witnesses, 
the  wife  and  daughter  of  Mr  Robertson.  The  pur- 
suer passed  that  night  in  Dr  M'NeiTs  house— thongfa 
it  was  denied  that  it  was  in  company  of  the  defender. 
On  the  88d,  Mr  Robertson  entered  the  marriage  in 
his  record  of  marriages ;  and,  on  the  29th,  he  gave 
the  pursuer  a  certificate  of  marriage. 

Thereafter,  Mary  McNeil  continued  to  reside  ^th 
her  father;  and  it  does  not  appear  what  intercourse 
took  place  between  her  and  the  pursuer  firom  that  time. 
It  was  sworn  to,  however,  by  two  witnesses,  that, 
subsequ^tly  to  this,  she  had  been  acknowledged  by 
Dr  McNeil,  intheir  presenee,  as  the  wife  of  the  pur- 
suer, without  objection  on  her  part.  On  the  IStihi  of 
June  following,  the  defender  was  married  by  the 
minister  of  South  Leith  to  Mr  Jolly,  surgeon,  on 
whose  part  also  it  was  established  that  there  had  been 
a  previous  courtship,  and  with  whcmi  she  afterwards 
resided  in  her  fiitber's  house  until  his  dei^.  The  mar- 
riage took  place  with  ^be  consent,  and  in  the  presence 
of  Dr  M'Neil.  The  pursuer  also  acquiesced  in  it--re- 
^  ceived  marriage  presents— and  was  admitted  as  an 
intimate  ficiend  of  the  family  for  a  year  and  a  half 
after.  Of  this  marriage  there  were  two  children. 
Dr  McNeil  died  in  May  1817 ;  and  in  December 
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Mowing  the  pursuer  raised  a  dedarator  of  marriage,  ^  '^^^  ^^^ 
in  which  he  libelled  two  marriageo    one  a  private  i^^^LTC. 
maniage  at  Holytown,  and  the  other  a  regular  mar-  M^NeUL 
riage  m  Jade  eedesue.      He  afterwards,  however,  ^^^^0,^4  ^^ 
rested  his  case  on  the  latter.  ^V^f- 

The  main  defbnce  was,  that  there  had  been  truly 
DO  matrimonial  oo&sent  on  the  part  of  the  defender, 
she  having  been  intimidated  by  threats,  on  the  part 
of  the  pursuer,  to  accompany  him  to  Mr  Robert^  . 
soa's  on  the  oocasicm  In  question*  The  commis- 
saries allowed  a  proof,  upon  advising  which,  they 
found  (June  1.  18S1)  *  That  the  pursuer  had  es- 
'  tablished,  by  sufficient  evidence,  that  a  marriage 

*  was  celebrated  betwixt  the  defender  and  him, 
<  by  the  Reverend  Joseph    Robertson,  late  minis- 

*  ter  of  the  chapel  in  Leith  Wynd,  Edinbuigh,  in 
'  the  month  of  May  1816:  .Found  that  thedefen- 
*•  der  had  fiuled  to.  establish^  by  evidence,  any  dr- 
'  eiunstancsb  sufficient  to  elide  the  legal  presumption 
'  thence  arising  of  the  matrimonial  cc»isent  having 
'  been  duly  adhibited  by  her  on  that  occasion :  Found, 
^  tfaerefwe,  £Mts,  dreumstanoes,  and  qualiflbations, 
'  proven,  relevant  to  infer  outtriage  between  the  par- 
'  ties.' 

Thereafter,  this  deliverance  was  pronounced  (Dec.  1. 
18S1) : — ^  The  Commissaries  having  considered  this 
petition,  with  the  answers  thereto,  and  resumed  con- 
aideration  of  the  whole  process,  Find  that  ho  drcum- 
fltanees  have  been  attempted  to  be  proved,  on  the 
part  of  the  defender,  firom  which  to  infer  intimida^ 
tion,  as  averred  by  her :  Find  that  the  inference  of 
the  defender's  matrimonial  consent,  arising  from  the 
marriage  ceremony  at  Robertson's,  is  strengthened 
by  the  defender's  admission  that  the  pursuer  accom- 
panied her  back  firom  Robertson's  to  her  father's 
house  on  the  same  evening,  and  that  a  presumption 
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thenoe  ariees  of  flmtial  intimroiuse  havilig  fioH»#ei 

betwixt  the  parties,  which  is  farther  Gonfkiiisd  by 

wluat  pused  at  Whit^'s^  the  lapidary,  aome  tkne 

tfaereafter :  Find  titet  the  inferenoe  of  iiie  dtfendhfte 

matrimonial  consent  is  not  oimtmdieted  bjr  aay  part 

x£  the  porracr's  eoAdact  immediately  folk»wiBg  the 

marriage  ceremony;  and  tftiat,  altboutg^h  his  eoiiduet 

at  a  subsequent  periXMl  may  import  his  willinghmg 

to  relinquish  hii  legal  daims  to  the  defender  as  hlg 

wife,  such  conduct  ^mnot  destroy  the  legal  effect  of 

the  evidence  adduced  to  establish  the  validity  of  liie 

previous  union  of  the  parties :  Therefore,  wUh  these 

explanations,  refuse  the  de^e  of  <he  petition,  aid 

adhere  to  Hie  interlocutor  reclaimied  against." 

The  cas^  having  been  brought  before  the  Court  of 

l^ession  by  advocation,  was  afterwards  remitted  to  the 

Commissaries,  to  allow  Mditional  proof ;  upon  advis«* 

ing  which  they  '  adhered.'  (July  2.  1^4.) 

Thereafter,  ttie  Lord  Qrdmary  afqpointed  the  ease  to 
be  rqKKrted  to  the  Court  in  memorkds. 

In  these  papers  tiifere  was  a  great  deftl  of  discussion 
iipon  the  import  of  the  evidexioe  adduced,  and  a  v^ 
riety  of  points  of  law  stirred,  whidh,  aocoonding  to  tile 
view  entertained  by  the  Court  of  the  facts  as  establish- 
ed by  evidence^  it  aj^iears  unnecessary  to  notice; 

It  was  held  to  be  dear  that  the  marriage  owemony 
had  been  legally  performed ;  and  the  only  question 
was,  whether  lliel!^  was  any  evidence  to  do  away  thef 
presumption  of  that  matrimomal  consent  whi<ji  necet^' 
sarily  arose  from  the  peif ormance  of  it  ?  It  was  ad« 
mitted  by  the  defender  that,  where  a  marriage  is  one^ 
l^ally  contracted,  it  cannot  be  dissolved  during  thef 
lifetime  of  both  parties,  but  by  sentence  of  divorce  ^ 
and  that  no  conduct  <tf  parties  subsequent  to  the  coa- 
tract  can  undo  the  marriage*  Her  plea,  however,  was 
^t  in  trutii  no  marriage  at  all  had  been  contracted ; 
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that  there  had  been  no  consent,  on  her  part,  to  enter  2  Dec.  102s. 
into  the  confaraet ;  that  she  had  been  fioroed  to  aooom- 
pany  the  porsuer  to  Mr  Bobertson's,  on  the  occasion  m< 

when  the  ceremony  was  perfoixned^  by  threats  on  his      

part— in  tiie  ^^  place,  to  destroy  the  settlements  w^e. 
winA  her  father  had  made  in  her  favour-^^and,  in  the 
mcaikl  place,  by  threats  of  personal  violeBce  against 
Mr  J<^lie,  if  she  did  not  acquiesce  in  his  views ;  and 
that  there  was  satisfactory  evidence,  particularly  in 
the  subaequent  conduct  of  the  pursuer  and  of  Dr 
McNeil,  as  well  as  of  the  defender,  tihat  the  matrimonial 
consent  had  not  been  interchanged  when  the  alleged 
loarriage  ceremony  was  performed,  and  that  the  par- 
ties never  did  understand  or  believe  that  they  had  con- 
tracted the  relation  of  husband  and  wife. 

Ama}ority  of  the  Court  were  of  qunion  that  no  evi- 
denee  whateva:  had  been  brought  of  the  fioroe  alleged 
to  have  been  used  upon  the  occasion  in  qnestion,  and  thai 
the  consent  was  to  be  i^resmned  from  the  solemn  and 
d^b^rate  way  in  which  the  marriage  ceremony  was 
peifcmaed  by  a  dergyman  of  the  eeteUished  chardh. 
Lt^rd  Hermand,  indeed,  thought  that  th»e  had  been 
Inly  no  proper  matrimonial  consent  between  the  par- 
ties, and  that  the  conduct  of  the  pursuer  himself  shew- 
ed that  sndi  was  his  opinion ;  that,  in  a  case  of  this 
nature,  it  was  necessary  to  take  into  view  Svery  dn- 
camstanoe  that  bore  upon  it ;  and  that,  when  this  was 
dooe,  his  L<Mrd&Aiip  tibought  it  clear  that  no  marriage 
had  ever  taken  place. 

ly^JLordPresident  wished  he  could  come  to  the  same 
condasion,  for  the  sake  both  of  Mr  JcdUe,  and  still,  more 
of  the  children  of  the  second  marriage.  To  this  maniage, 
eoBAdered  by  itself,  there  was  no  objection ;  it  was  per- 
fectly good  if  not  vitiated  by  the  previous  marriage ; 
and  tbe  only  question  was,  whether  th^re  had  been  raeh 
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2  Dec.  1824.  ^  previous  marriage  or  not  ?  It  appeared  that  the  par- 
M'Grigor^  *^^  h®d  1''^^  married  by  a  dergyman,  who  was  entitled 
M'NeiC  f^  perform  the  eeremony ;  that  this  had  been  done  upon 
Hutbandimd  the  production  to him  of  mamage lines»  obtained,  in  the 
'*^'  nsnal  way,  from  the  books  of  the  session-clerk.   There 

might  have  been  some  diBBiculty  as  to  the  identity  of 
the  parties,  because  it  did  not  appear  that  the  wit- 
nesses (f .  e.  the  wife  and  daughter  of  Mr  Robertson, 
who  were  present  at  the  ceremony)  were  personally 
acquainted  with  the  defender ;  but  she  had  identified 
herself,  by  admitting  that  she  had  been  there ;  so  that 
it  appeared  that  there  had  been  a  marriage  in  Jade  ec* 
clesue,  which  could  not  be  affected  by  the  character 
or  after-conduct  of  the  parties. 

With  regard  to  the  allegation  of  force,  no  evidence 
whatever  had  been  brought,  and  it  was  of  itself  utterly 
incredible ;  and,  as  to  the  allegation  that  no  consumma- 
tion had  followed,  the  contrary  was  to  be  presumed,  as 
it  was  admitted  that  the  parties  had  slept  in  the  same 
house  on  the  night  after  the  ceremony  was  performed. 
In  such  circumstances,  no  after-conduct  of  the  parties, 
neither  their  repentance,  nor  the  acquiescence  of  one  in 
the  subsequent  marriage  of  the  other,  could  have  the 
effect  of  undoing  the  marriage,  or  affecting  their  ^taiHf. 
In  the  case  of  M'Adam,  where  the  only  consent  was  a  de- 
claration by  the  husband  before  his  servants,  the  subse- 
quent repentance  of  the  party,  proved  in  a  manner  which 
could  leave  no  room  for  doubt,  was  held  not  to  inva- 
lidate the  marriage.  Here  the  case  was  much  stronger, 
being  that  of  a  solemn  marriage  before  a  clergyman. 
His  Lordship  said,  indeed,  that  he  could  not  go  the 
length  of  holding  that,  in  all  circumstances,  even  a 
marriage  in  fade  ecclesue  must  be  considered  as 
prcbaiio  probata  of  that  consent  which  was  essential 
to  the  validity  of  it ;  but  there  were  only  two  cases 
where  such  a  marriage  had  been  set  aside  on  the 
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ground  that  the  parties  had  not  truly  intended  to  be-  9  i>ec.  18S5. 
come  man  and  wife ;  but,  in  both  these  cases,  the par-^T, ^  ^^ 
ties  wishing  to  get  free  were  minors,  and  no  consum-  M'NeiL 
mation  had  followed;  and  there  had  not  even  been  ^uuAanAmnd 
possibility  of  consummation.  ^^S^ 

The  irest  of  th^  Lordships  were  of  the  same  opi« 
nkm.  JLord  Balgray  and  Lord  GUUes  said  that  they 
had  at  first  been  moved  by  the  gross  and  improper 
coodact  of  the  pursuer ;  but,  upon  reconsidering  the 
matter,  and  teldng  the  whole  circumstances  into  view, 
theur  Lordships  thouglrt  it  was  impossible  to  get  over 
^  first  marriage,  which  had  been  celebrated  in  a 
muaosat  so  formiQ  and  ddiberate,  and,  as  it  must  be 
presiimedy  with  the  full  and  free  consent  <^  both  par- 
ties. 

The  Court,  therefore,  refused  the  bill  of  advocation ; 
and,  th»ea£ter,  a  full  petition  was  refused  without  an^ 
swers. 

Lord  Qrdinaiy  on  the  Bills,  Medm/n.  Act.  Dean  of  Fa* 
culty  Cransioun,  John  FuUerUmy  James  MiUar^  juii« 
John  Meek^  W.  S.  Agent.*  Alt.  James  Moncrieff, 

Andrem  Rutherfurd.  James  SmUh,  W.  S.'  Agent. 

SirW.ScoUi  Clerk. 

C. 
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AUaXAKDSR  fiOOTT 

efgmkst 
FifiHER  and  OmraM. 

EsxartV3».^^N0  ip06yie0tim  of  (ke  dmOiiig^phmi 

Am  Imoum  9ti^^  M«i#  h^^  aba  the^  nmtm  ^  kk 
residence. 

separate  summonses  against  him,  before  the  Bh^MTof 
Dumfiries-shire,  used  arrestments  on  the  dependence 
ite  the  hands  of  Sir  John  Heron  MaxweH  of  Sprii^ 
kell»,  aa  Yeoman's  debtor.  The  exeeutibns  all  bore 
Ihat^  '  Upoa  the  ISdi  day  of  M)qr  1S16  ]|Mrs,  I, 
'  Thomas  Hill»  sheriff-officer,  hy  virtue  of  a  libelled 
^  summons  from  the  Sheriff-depute  of  Dumfries-shire 
<  and  his  substitute,  dated  the  8th  day  of  the  said 
'  month  of  May,  containing  a  warrant  to  arrest,  rais* 
'  ed  at  the  instance  of,  &c*  lawfully  fenced  and  ar- 

*  rested  in  the  hands  of  Sir  John  Heron  Maxwell  of 
'  Springkell,  Baronet,  all  and  sundry  goods,  gear,  &c. 

*  This  I  did,  by  leaving  for  the  said  Sir  Jdm  Heron 

*  Maxwell,  with  hjs  servant-aaid,  wiMn  his  dwdB$ig^ 
'  ho/iue^  to  be  given  him,  beeause  I  could  not  find  him 

*  personally,  a  copy  of  arrestment  to  the  effect  afore- 
'  said,'  &c. 

On  the  following  day,  another  creditor  of  the  com* 
mon  debtor  also  arrested  in  the  hands  of  the  same  ar- 
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Miee;  aUdtiiedBmrs  eieditiimrboite;  that  a  copy  was  2  i>«c.  11M. 
dilvrared  *  to  fhb  ifoid  Sir  JcSm  Helroii  Maxwell  of seoiT^^FLA. 
'  flpriagkeHy  peMomdly  apprdieiided.'  ^>  ^ 

Ab«I»  towards  titer  dose  of  the  same  montih^  another    j^rwittftn. 
anreMnaaf  whd  ased  &i  Sir  Jf  oiuk'd  handa,  the  e^ecu- 
tkn  of  iritfeh  boi^  Aat  Oe  oc^  was  left  '  far  the 

*  said  Si^  Johs  Reron  Maxw^  Baronet^  widi  hia 
'  flervant-man,  within  his  dwelling-house  at  Spring* 

EBB* 

tb  JrfhW  hifd  t#^mii^l8l0DVhoiiaeb---Sprh^  on 
Utpatrimmifll  eotate»  in  the  coiiiity  of  Dumfries,  and  - 
Ktfrwightrec^  on  the  property  of  his  lady,  in  the 
cooBtjr  of  Wigtan.  The  former'  was  his  diiief  place 
of  vBsidenee ;  bulv  i^  conseqpiBnoe  of  ah  addition  to  the 
I«BdiBg  beiBf^  in  progreba>  his  £EuniIy  had  resided  for 
a^conadendile  time  before,  and  at  the  date  of  the  ar- 
mttkentSy   at  Kerr6ughtree,  he  himself  occasiondly 

hi  a  proeess  df  nktiltipiepoinding  at  the  arrestee's 
iortakne^  before  the  Sheriff  of  Dumfries-shire,  it  was 
asfcr  Ml  objected  by  Archibald  Scott,  a  posterior 
aMittry  lirat  the  two  executions  £rst  mentioned 
#ere  miil^  in  itepect  ci  tkeir  not  bearing  any  spe- 
cification of  the  arrestee's  dwelling4iouse.  The  Sieriff 
hmng  repelled  die  objection,  iii  an  advocation  of  the 
csQde^  the  Lord  GMintay  *  altered  liie  interlocutor  of 
'  the  Sheiiff*;  fbund  the  arrestments  of  the  said  re- 

*  qNXHteiitB  objedtionable,  id  respect  of  the  want  of 
'  doe  exeeutibn ;  and,  therefixre,  preferred  the  advo- 
'  dtor.'  In  a  liote,  explanafory  of  the  grounds  of  (be 
jodgmittit^  his  Lordship*  observed,  that  *  the  execution 

'  iA  quMttoo  nxA  only  does  not  state  explicitly  or' 
'  opiMriy  the  place'  of  antstment,  Sec.  but  it  leaves 
'  fllft'  to  ub^ertain  conjeeCin^  from  facts  not  appearing  '  | 

*  dtf  <lie  fbee  of  the  »ecudbil  at  all.  It  is  said  that 
'  tfie^cecutiohsin  iids  caseshew  that  Sir  John  Heron 

E2 


68  DECISIONS  OF  THE  No.  IS. 

^>iXw'  '  Maxwell  was  of  *  Springkell ;'  but  does  that  expm- 
Scott «.  Fish.  '  ^^^  prove  that  his  house  is '  called  by  the  same 
^^•>  ^^  •  name  ?     Plainly  not.  It  is  obvious  that  there  would 

E^ecuiian.  '  be  HO  convictiug  the  execution  in  question  of  false- 
'  hood,  though  Sir  John  Heron  Maxwell  had  dwdtin 
'  a  house  in  the  opposite  end  of  Scotland/  This  inter- 
locutor was  brought  under  review  ai  the  Court, 

Pleaded  by  the  prior  arresters — Sir  Joha.  Heron 
Maxwell  being  designed  *  of  Springkell,'.  which  is  the 
well  known  name  of  his  dwelling-house  in  the  county 
of  Dumfries,  the  executions  manifestly  import  that  the 
copies  of  arrestment  were  served  upon  him  there. 
It  is  not  alleged  that  he  had  any  other  place  of  resi- 
dence in  Dumfries-shire ;  and  the  executions  prove 
that  his  establishment  of  servants  was  not  discontinued 
at  *  his  dwelling-house'  within  that  county.  It  is 
clear,  therefore,  both  that  the  warrants  of  arrestnie&t 
were  executed  at  Springkell,  and  that  the  arrestee  had 
a  residence  there  when  the  executions  took  {dace. 
But,  if  necessary,  the  respondents  will  prove,  by  com- 
petent witnesses,  not  only  these  facts,  but  also  that 
the  arrestee  was  at  the  time  actually  residing  at 
Springkell. 

The  case  of  the  Creditors  of  Creighton  of  Castlemaina 
V.  Dickson,  8th  Feb.  1684,  Fouia.,  Fak.,  Hare,  Mor. 
p.  3750,  is  a  precedent  precisely  in  point.  There  it  was 
objected  to  the  execution  of  a  chai^  of  homing  against 
Creighton  of  Castlemains,  whereon  a  gift  of  escheat 
had  been  obtained,  that  his  dwelling-house  was  not 
designed ;  but  it. was  *  fQund  relevant  to  sustain  the 
'  homing,  that  Castlemains'  dwelling-house  was  called 
'  Castlemains ;.  and,  that  being  proven,  it  was.  pre- 
'  sumeable  that  he  was  charged  thereat.'  In  practice, 
accordingly,  the  point  has  been  held  as  settled  by  this 
decision ;  Thomson's  Ditty  and  Qffke  of  a  Messenger. 
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It  is  said  that  the  execution  must  have  borne  that  ^  i>ec.  ism. 
the  charge  was  given  to  the  debtor  by  his  style  ^^swtT^'l^ 
CasUemainSy  at  his  dwelling-house  there.  But  this  does  er,  4-c. 
not  appear  from  any  of  the  reports  of  the  case.  Indeed »    EMoiai^ 
the  argument  of  the  objector^  as  stated  by  Harcarse, 
neoessarily  implies  the  reverse ;  and  that  the  absence 
of  the  word  there  was  the  very  circumstance  that  dis- 
tinguished that  case  from  the  previous  case  of  Mont- 
gomery V.  Fa-gushill,  9th  Nov.  IGSS,  Zhirie,  Mar.  p. 
S749»  which  was  founded  on  as  well  against  as-  for  the 
execution.    It  is  equally  untrue  that  the  case  of  Ca8tl&- 
mains  was  one  of  indulgence  given  by  the  Court  in  con- 
«defataon*of  any  loose  practice  then  prevailing.     This 
18  evident  from  the  words  of  Fountainhall,  who  states, 
in  absolute  terms,  *  that  the  rebel's  house  was  found 
'  to  be  sufficient  designed.* 

It  is  said,  that  the  two  cases  are  distinguished  by 
<hi8  additional  circumstance,  that  in  the  present  case 
the  party  had  two  dwelling-houses,  <Springkell  and 
Kerroughtree ;  whereas  Castlemains  was  Creighton*s 
only  pldce  of  residence.  But,  jfirsty  it  is  not  certain  that 
the  fact  waa  so  in  the  latter  case  ;  or  rather  the  report 
of  Fountainhall  seems  to  imply  that  Creighton  had 
two  dwelling-houses.  He  observes,  that  the  horning 
was  sought  to  be  reduced  *  on  this  nice  point,  that  the 
'  messenger's  execution  of  the  charge  of  horning  given 
'  to  the  debtor  did  not  design  his  dwelling-house,  whe- 
'  ther  in  town  or  the  country.'  Secondltf,  It  is  mani- 
fest, in  the  present  case,  from  the  executions  themselves, 
that  the  dwelling-liouse  of  Sir  John  Heron  Maxwell^ 
therein  referred  to,  must  have  been  within  the  county 
tif  Dumfries,  because  the  warrant  of  arrestment  issued 
from  the  sheriff  of  that  county,  and  was  executed  by 
a  proper  officer  of  his  court.  All,  therefore,  that  could 
be  necessary  for  convicting  the  executions  of  falsehood 
would  be  merely  to  shew,  that  at  the  time  referred  to; 
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•  Dec  ISM.  Sir  John  had  his  residence  any  where  beyond  Ae  limits 

So^iFtoh-^  Dumfries-shire.    Bat,  in  truth,  the  ground  as  stfll 

er,  &c  more  narrowed;  for  it  is  tacitly  admitted  that  Siting- 

ji*^^2^   kell  is  Sir  John's  only  dwelling-place  widiin  Aa  oois. 

ty ;  and,  at  any  rate,  the  respondents  stand  by  their 

averment,  which  they  offer  to  instruct  by  competent 

evidence,  that  what  the  executions  set  fordi  actuary 

took  place  Aere.    The  case  of  Wight  v.  Wight,  SSd 

May  1888,  is  also  an  authority  in  point    There  tiie 

Court  sustained  the  messenger^s  execution,  which  bore, 

4;hat  he  '  arrested  in  the  hands  of  Archibald  Ainslie^ 

-^-  farmer  at  Peastpn ;  and  that  a  just  copy  of  arrest* 

.^  ment,  to  the  effeet  foresaid,  he  left  for  Ae  said  Ar- 

*  chibald  Ainslie,  within  his  dwelling-house,  with  a 

*  servant/ 

The  statute  1540,  c.  75,  does  net  aid  tiie  i^jectieii. 
It  indeed  enjoins  that,  wheve  the  party  cannot  be  per- 
fionaHy  apprdiended,  the  officer  disll  exeeute  flie  8iu&- 
noions  at  the  party^  principal  dwelling-place,  and  shaft 
indorse  that  fact  on  the  execution.  But  the  exeob- 
iions  in  question  shew  an  exact  compliance  iHth  this 
injunction ;  and  mpre  the  statute  does  not  require. 
That,  in  the  construction  of  exeontions,  nothing  idiat- 
^ver  is  to  be  understood  or  implied,  however  fidr  and 
reasonable  the  implication  may  be,  is  a  propositioii 
not  sanctioned  by  any  authority;  and  certainly  it 
never  could  be  received  as  a  practical  nile,  without 
being  productive  of  much  inconvenienoe,  while  no 
jreal' benefit  would  result  from  its  ad<q»tion*  Aceor- 
lUngly,  the  Court  has,  at  all  periods,  judged  of  such 
matters,  not  by  the  very  letter  of  the  oBkei^  vdbam 
exelnsively,  but  by  the  statement  made  tberein,  joined 
%o  the  relative  earcnmstanees,  and  what  might  he  of* 
fesed  in  support  of  the  execution ;  Bailiie  «.  Mewries, 
sad  Dec.  1710,  Farbti;  Mor,  p.  S764 ;  Hope  v.  hxmd 
Gray,  SMh  July  1710t  FounA;  Mw.  p.  S760;  Cirjrsp 
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We0.  Laiid  of  Sbv^beg,  Mi  Murdi  16M,  JJurie; 
jKr.  p.  37S5;  Sfyinervilk  o.  fidmonstone,  22d  March  ^^ 

tftf,  i>v^^'  Mar.  p.  8766;  Home,  v.  Creditore  aSt^t 
Uif  Ecele^  SOOi  Jjofy  ITfUi,  Edgar :  Mor.p.S704u 
<tae  and  aH  <tf  tlie  cases  upon  wliidi  the  olgector 
fouaii  iUEet  from  the  present,  as  ^mSi  as  those  of 
CwtlfinMis  and  Wi|^  in  this  essential  particidaiLM 
that  in  none  of  the  f oitn^  instances  did  tiie  parties* 
Mgnatiatts  raise  any  presamption  in  regard  to  the 
fksiguatioiK  of  their  dwellipg-places. 


Answered  by  tlie  objects 

WhatefTuris  nqnired  to  be  done,  in  ezeeating  writs 
or  diitgeooe,  la  also  rsqaired  to  be  set  forth  as  done  is 
the  eflber^  indoraement  or  ezeeation^---«nd  thisinlaa- 
gosgeso  durect  and  mamMguoae  that  nothing  shi^l 
ke  left  to  tneve  psesumption  or  eenjectve.  This  is 
fte  plain  meaniag  and  porpose  <tf  the  act  154(V  e»  7A» 
the  leading  statute  tpith  regard  to  euQuttoas.  It  or- 
iuns  that  the  offieer,  if  he  eaonot  appmhend  the  party 
fersonally^  *  sail  passe  to  the  yett  or  diB»  of  the  pruv- 
'  dpal  dwdUing-plaoe,  ^uhair  the  penon  tobe  smimonde 
'  dvdlia,  and  has  Aen  actual  residmoe  Ibr  the  time/ 
and  there  p^<Mtn  the  diffinrent  acts  and  oeremonies 
sBoaicrated ;  and,  in  eondusion,  it  enjoins  that  *  everie 
*  eSdar,  in  his  indorsation,  sail  make  mention  of  his 
'  Bwm  execution,  in  manner  foresaid*  Accordingly, 
the  invariable  practice  of  the  Ooart,  with  few  or  no 
exDqvtfons,  has  been  to  xefme  to  anstain  ^eeutions 
wliich  either  omitted  to  mention,  or  nentiotted  but 
hnp^fediy,  the  obsarvance  of  any  of  the  requisites 
for  emistittttfaig  a  legal  executi<m,  whether  introduced 
hy  the  above  or  subsequent  statutes,  or  sanctioned  by 
established  eostom.  In  particular,' the  f<Aowing  cases 
pf€i?e  Ai^  from  a  very  earty  period  downwards,  it 
has  been  uaif ormly  held  that  the  omission  to  designate 
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3  Dec.  1825b  the  dwelluig-house  is  a  fatal  objecticm  to  the  (execution ; 

'^  ^  ^  King's  Advocate  v.  Bumett»    July  1582,    ColmBe, 

er,  &c        *  Mar.  p.  3748 ;  Johnston  v.  Johnston,  Feb.  l€09>  Had> 

"Tj"      dington^  Mot.  p.  8748 ;  Adam  v.  Bailies  of  Ayr,  14th 

July.  1626,  Durie,  Mar.  p.  3748 ;  Gulman  f>.  Watson, 

*  21st  Feb.  1698,  jPoi^h;.,  Mar.  p.  8752;  Election  of 

Brechin,  6th  Feb.  1741,  Elchies,  vace  Burj^  Royal, 

No.  15 ;  Inglis  r.  Haddoway,  19th  Dec.  1676,  Stair ; 

Mar.  p.   8339 ;  Junkison  v.  Lady  Ardvoriich,  26(h 

Feb.  1709,  Farbes,  Mar.  p.  8343  ;  Stair,  B.  iii.  titS, 

j  2,  9 ;  JErsi.  B.ii.  tit.  5,  ^  35;  Styles  in  ThmmCs 

Office  of  a  Messenger ;  Hume,  vol.  ii.  p.  246. 

The  same  exactness  and  accuracy  have  been  required 

with  regard  to  other  solemnities  of  a  perfect  execution, 

whether  statutory  or  merely,  consuetudinary ;  Bhdr  v. 

Creditors  of  Mein  and  Chatto,  8th  July  1698,  Fount, 

Mar.  p.  3757 ;  ThieepUnd  t>.  Strachan,  Feb.  1684, 

Hare.,  Mar.  p.   3756 ;  Gordon  r.  Gray,  20tfa  Feb. 

1680,  Fount.,  Mar.  p.  8767 ;  Gordon  v.  Forbes,  15th 

Feb.  1681,  Stair,  Mar.  p.  3768 ;  Preston  v.  Qerk,  22d 

Feb.  1715,  Bruce,  Mar.  3770 ;   Banking  of  Jarvies. 

ton,  24th  Jan.  1782 ;  Menzies,  Dec.  1589,  IHct.,  Mar. 

p.  3773 ;  Hay  v.  Laird  of  Powrie,  29th  July  1680, 
Stair,  Mar.  p.  3773 ;  Steveneon  v.  Innes,  11th  July 

1676,  Stair,  Mar,  p*  3788  ;  Kirk  v.  Johnston,  28th 

July  1671,  Stair,  Kili.  Mar,  p.  8786 ;  Sandera  v.  Jar-  , 

dane,  23d  Nov.  1681,  Falc.  Mar.  p.  3791 ;  Cuiming- 

ham  V,  Macleod  and  Hamilton,  Feb«   1682,  Hare^ 

Mar.  p.  3792 ;   Hay  t?.  Lady  Bi^llegemo,  19th  Nov- 

I6g0,  Stair,  Mar.  p.  3790, 

The  executions  in  question  bore  merely  that  copies 

were  left  with  the  arrestee  within  his  '  dwelling-house ;' 

but  where  the  house  alluded  to  was  situated,  or  what 

pame  it  bore,  are  circumstances  the  mention  of  which 

the  officer  has  entirely  omitted.     The  executions  could 

not,  therefore,  be  improven  in  this  respect,  since  they 
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might  apply  to  any  dwdOimg-house  equally  as  to  Spring-  2  Dec.  I825. 
kell.   Had  Springkeli  been  mentioned  as  the  dwelling-  «  ^TTTTidi 
house,  of  course  it  would  be  sufficient,  for  annulling  er,&c. 
the  executions,  to  falsify'them  in  this  particular.    But,  £,^^J]J~ 
in  the  absence  of  that  specification,  they  would  con- 
tinue elBfectual,  although  it  were  demonstrable  that  the 
copies  could  not  hare  been  served  upon  the  arrestee 
at  his  mansion-house  of  Springkeli.     The  whole  train 
of  authorities,   therefore,  prove  beyond  doubt  that 
these  executions  cannot  be  supported  in  law. 

The  present  differs  essentially  from  the  case  of  Castle- 
nuuns.  The  style  and  title  of  the  arrestee  is  not  uni- 
form, as  was  that  of  the  Laird  of  Castlemains,  since  Sir 
Jobn  Heron  Maxwell  may  be  styled  of  Springkeli,  of 
Herod,  or  of  Kerroughtree,  or  of  all  together.  Further, 
the  alleged  presumption  arising  from  the  style  an# 
name  of  the  dwelling-house  being  the  same — supposing 
the  case  of  Castlemains  warrants  such  presumption  on 
that  single  ground — cannot  have  place,  where  the  party, 
as  in  the  present  case, .  has  more  than  one  dwelling- 
house,  and  one  of  them  only  corresponds  in  name  with 
his  style  or  title.    . 

But  the  mere  agreement  between  the  style  and  name 
of  the  dwelli^-house,  even  in  the  most  favourable  cir- 
eumstances,  cannot  supply  the  want  of  a  proper  speci- 
fication of  the  dwelling-house,  It  is  but  a  very  slen- 
der presumption,  if  any,  that  arises  from  that  coinci- 
dence. At  all  events,  the  law  permits  no  part  of  the 
information  which  an  execution  is  required  to  give  to 
rest  on  presumption;  and,  therefore,  if  the  case  of 
Caatlemains  proceeded  on  an  opposite  doctrine,  it  will 
be  held  as  no  authority  in  the  present  day.  But  there 
is  reason  to  believe  that  that  case  is  distinguished  from 
this  in  a  much  more  important  circumstance  than 
those  already  noticed,  namely,  that  tlie  word  '  there* 
occurred  after  the  words  *  dwelling-house ;'  on  which 


74  DECISIONS  Of  THE  Ko.  11 


HO 


H 


1  Dec  1825.  €uppoflitioa,  it  would  be  luutdly  emnct  to  my,  Out 
^— Y  ■•'    the  designation  of  GaBtlemains'  place  of  residence  wab 
er^^^^  ^    '  merely  presumed  from  sueh  afaoridged  form  of  expres*    . 

7     aion.    In  the  previous  case  of  Montgonoay  v.  F^gag^     , 

E^^cuium.  ]^^  gti^  If ^y,  1^92^  22Mrii?,  Ifar.  874d»  tlie  ezecatiflB   ^^ 
iiavingdesigned  the  party  by  his  style  or  title,  whidmntt 
also  the  name  of  his4welling«lioiise»  the  honmigbeen^ 
that  it  was  executed  ^ athis  dwelling-jdace  there  f  aod    ' 
Harcarse  states,  as  the  ground  of  decision  of  the  ease    ^ 
of  Castlemains,  that  the  sucoessful  parties  ^  an  in  the    ^ 
^  precise  tarms*  of  the  case  of  Montgrnnery.  ^ 

Besides,  the  Court  appear  to  have  been  influenosJ,  '* 
in  dedding  the  case  of  Castlemaitts,  by  the  pnevioiis  ^^^ 
date  of  the  practice  in  regard  to  exeoutioQs,  and  whiehi  '' 
ia  other  instances,  their  decisions  were  meant  to  oxw  •'' 
«6et  Tlie  case  of  Gordton  ••  Forbes,  supra^  ba  wel  '^ 
m  many  other  prior  cases,  shew  the  great  inooneetii  '^ 
ness  of  practice  in  framing  esacutions,  in  variims  ca^  i^ 
sential  particulars,  that  obtained  about  the  middle  ef  >^' 
the  seventeenth  century ;  Stair^  B.  iii.  tit.  8,  ^  8.  J 

The  general  objection  against  the  admissioB  of  v^  i 
ferences  and  presumptions  affords  a  sufficient  ansipw  f' 
to  the  observation  that  the  warrants  of  anestDoe&t  9 
were  eisecuted  by  a  sheriff-^^ker  who  had  not  anth^  i 
rity  to  act  beyond  the  county  of  Domfriea.  Besides,  i 
how  does  it  appear  that  ha  did  seLect  Sprin^bell  as  the 
place  of  execution  ?  or  that  he  did  not,  through  ign^  i 
ranee  or  some  worse  cause,  kava  the  copies  of  antsb- 
ment  at  some  other  house  within  the  county  ? 

Tb/d  offinr  of  proof,  for  the  purpose  of  supplying  the 
defect  of  the  executions,  is  utterly  incompetent ;  Stah^ 
B.  VL\.  tit.  8,  $  9,  and  B.  iv.  tit  88,  |  16;  Laiid  of 
Bishopton,  March  1584,  M<^.  12,964 ;  Keith  v.  Joh^. 
stem,  wpra ;  Stevenson  r.  Innea,  empru ;  Hay  v.  Lady 
Balegerno,  eupra ;  I^eipland  v.  Stradiao,  Feb«  1684, 
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gtttr ;  H«g  «.  Ml^dboi  «ad  LoudM,  2d  June  1797,  9  Cec.  i8«s. 

Scott  «.  Fiflk- 
er,  jfc. 

Z^tf  Gienlee  ebderyed,  tliftt  although  tliere  m  Re    ^I^^iiiiL 
lyscuS  Jbi^mmla  of  eJCMUtion  prescribed  l^  statute  or 
DUtosiy  3Fet  the  law  requires,  as  being  a  thing  in  itself 
0HMuM»  €um1  fit,  ^at  1^  dwenhig4i0use  should  be 
qiecsfied,  or  mentiened  in  snch  a  way  as  may  reason- 
Mj  shew  where  the  exeeution  took  plaee.   In  tUs  re- 
ipeet  Ake  executions  in  question  wene  suffidently  expli«* 
dt  The  Court  is  not  liere  called  on  to  draw  remote  in- 
ferences.   It  is  impossiUe  to  believe  tlia/t  a  sheriff-offix 
ear,  under  a  warrant  from  tlie  sheriff  of  Dmn£ries- 
4^  would  act  beyond  the  limits  of  <]ie  county.    If 
k  eoold  be   alleged,   indeed,   Ibat  Sir  John  Heron 
ifaxw^dl  kad  no  d wdling-bouse  within  that  comrty, 
«r  that  fl^pringkell  wa9  90t  his  only  p3aoe  of  residence 
Iheie,  tho  case  would  then  be  different  from  the  proi- 
MK^  in  whidi,  while  it  is  admitted  that  the  house  of 
flpringkell  was  possessed  by  him  as  a  place  of  resi- 
ikoce,  it  is  not  ev^n  inrinuated  that  Ihe  had  any  other 
ia  Ae  county  of  Dumfries.  Looking  at  the  executifms 
tfcemBelves— -and  t^ese  are  not  attempted  to  be  im- 
feiched  by  any  contradictory  statement — it  is  impes- 
dds  to  hold  that  tSie  warrants  could  have  been  exe- 
cuted at  any  other  ^ace  than  the  house  of  SpringkdI. 
Tb»  <sifle  of  Gasti^nains  is  even  a  narrower  case  than 
iUs ;  and  that  of  "Wight  appears  to  be  in  point 

Lord  AUm»ai^$  opinion  coincided.  And  his  Lord- 
lUp  further  observed,  that  the  dreadM  eflects  of  de- 
mncitttiop  proceeding  on  civU  ddbts,  in  regard  to  es- 
dient,  might  wett  account  ^r  the  f<H*mer  strictness  in 
le^pdring  obainrvance  ^  sblenmities  in  executions  of 
ie^rs  of  hommg.  The  ease  of  Gastl^nains  is  noticed 
kjr  the  author  of  the  most  approved  treatise  on  the 
(faities  of  a  iQeefittiger  as  dedding  the  present  ques- 
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2  Dec.  1835.  tion ;  and»  if  that  precedent  has  since  been  followed 
^^l^^^f^^^^  i^  the  practice  of  the  officers  of  the  law,  and  is  now 
er,  ic  to  be  over-ruled,  the  most  ruinous  consequences  might 

E^^^iuum.  f^^^-  I^  ^  impossible  to  maintain,  here  that  the  ob- 
jecting party  is  deprived  of  any  legal  means  of  im- 
proving the  executions ;  for  the  inference  of  law,  as 
deducible  from  the  executions  themselves,  is,  that  what 
is  there  set  forth  took  place  at  the  mansion-house  of 
Springkell ;  and  by  that  the  arresters  must,  and  do 
abide ;  and,  consequently,  the  case  is  jo'ecisely  the  same 
as  if  the  designation  of  the  dwelling-house  had  been 
given  in  the  most  express  and  specific  form. 

Lard  JuHice^Clerk  also  entirely  concurred.  While, 
on  the  one  hand  (his  Lordship  remarked)  there  nei- 
ther was  any  statute  requiring  that  the  execution 
should  bear  a  designation  of  the  dwelling-house  at  all, 
nor  had  custom  established  any  precise,^>r0i«/!ei  for  the 
purpose ;  so,  on  the  other,  it  did  not  admit  of  dispute 
that,  on  the  face  of  the  execution,  the  place  must  appear 
where  the  acts  therein  mentioned  took  place.  The 
object  of  the  law  was  however  satisfied  if,  in  this  re- 
spect, the  execution  left  no  reasonable  ground  for  doubt 
Upon  this  principle  the  case  of  Castlemains  was  de- 
cided, which  is  exactiy  in  point — Kerroughtree  being 
neither  in  fact,  nor  in  the  executions,  any  part  of  the 
style  of  the  arrestee,  and  the  house  itself  not  situated 
within  the  county  of  Dumfries.  Nor  is  there  any  sub- 
sequent decision  which  is  irreconciteable  with  the  for<- 
mer ;  on  the  contrary,  he  agreed  with  Lord  Alio  way 
that  Uie  case  of  Wight  is  a  weaker  case  than  either 
that  of  Castlemains  or  the  present — ^many  farmers 
possessing  more  than  one  farm,  with  dwelling-houses 
upon  each,  where  they  may  occasionally  reside,  and, 
at  any  rate,  which  their  servants  inhabit  Even  in 
the  case  of  Brechin,  referred  to  by  the  objector,  where 
there  was  no  designation  of  the  dwelling-house  at  all. 
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it  was  found  that  the  executioii  might  be  amended  by  ^  i>ec.  I895. 
eiaitiination  of  the  messenger  and  tiiie  witnesses.         Scatt»  Fiah 

Lord  Fiimilfy  was  greatly  moved  by  the  case  of  er>&c 
Castlemains^  and  even  more  so  by  that  of  Wight»  in  a   ^^i^i^j]^ 
qpiestion  where  precedent  ought  to  be  closely  follow- 
ed; otherwise  he  would,  upon  legal  principle,  have* 
bad  doubts  whether  the  objection  ought  not  to  have 

been  sustained. 
Lord  BobertMn  alone  concurred  in  the  reasoning 

and  judgment  of  the  Lord  Ordinary. 

The  Court  accordingly  altered  the  interlocutor,  and 

repelled  Uie  objection. 

Lard  M^KensAt^  Ordhuury.  F<h:  the  Advocator,  Skene^ 
Graham  BeU.  Linningcmd  Niven,  W.  S.  Agents.  For 
the  Respondents,  W.  Baird,  William  Martin^  Agent. 
B,  Clerk. 


SECOND  DIVISION. 

No.  XIV.  December  3. 1885. 

Sm  ALEXANDER  KEITH  of  Dunottar 

against 
LOGIE'S  HEIRS. 

Tack* — Under  a  leaee  declaring  WhitMnday  to  he 
the  term  batk  of  entry  and  removal  as  to  grass^  the 
.  Unismt  has  right  to  the  way-going  hay  crop. 

Alexanbbk  Keith  of  Dunottar  granted  a  lease  of  the 
wfa<4e  estate  of  Dunottar  to  Francis  Logie^  and  certain 


Logie*rHein< '  aAuT  Wfaltsmd^  1788i^  at  wUck  time  AwMWrlrtMnuVs 
"^^^  <  eatoyto  tiie  wltol^  houBea  and  grass^  ]»  dedaared  M 
'  amiwirttp^  and  to  tfie  araUe  gvbuod  at  Ae  mpmMim 
'  00 dia  cv^  I78S  fitftn  tbegfouink'  The* nat  itiptf. 
laasd  IMS  £5Mi  for  eacb  of  the  finst  Biifietaeil  jtalns^ 
£650  for  the  next  deven  years,  and  £7A0  Ibt  the  i^^ 
ttttittiii^  eight  yeaxtf.  The  esftkte,-  mAidi' waa  divided 
into  several  farms,  cattsiated  altbge^r  of  UWO'  aurfi^ 
of  which,  at  the  diate  of  the^  laaMr  b<fl^»eM^  7M  and 
800  were  arable,  and  the  remaindef  tiiaCCMtf  j^aatusr 
and  mnirland. 

The  ottly^  oUi^lSon  en  the  teiMBts  wi6k  Mgard  w 
tbe  mode  of  cultivation  iTeCessary  to  be  noticed^  w^ 
tiiat  they  diould  *  lay  down  annually  100  acres  in 
*  goad  heart  with  rye-f;rass  and  clover,  so  as  to  leave 
^  800  acres  in  sown  grass  at  the  expiry  of  the  lease.' 

Shortly  after  the  commencement  of  the  lease,  Mr 
Logie  purchased  up  the  rights  of  the  other  tacksmen, 
and  entered  to  the  natural  possession  of  the  greater 
part  of  the  estate.  The  defenders,  his  daughters,  hav- 
ing succeeded  tb^hSm-,  sub-let  the  whole  Barms,  taking 
the  sub-tenants,  whose  leases  terminated  with  the  prin- 
cipal lease;  bound^  tar  them  to  sow  annually,  duriiig 
the  last  three  years,  such  a  portion  of  their  farms  with 
rye-grass  and  clover  as  would*  insure,  over  tiie  whole 
estate,  the  fulfilment  of  the  corresponding  obligation 
undertaken  by  the  principal-  fonaats.* 

During  the  currency  of  the  lease,  about  450  acres  of 
Ae  natural  pasture  gpound)  #eM  bMiigfat' ii^^euUfra-* 
tSon,  aoid  permanently  added' tOi  tfa«  ara^  land. 

During  the  last  year  of  tlle^  lease,  beings  1881^.  (he 
landlord  raised  an  action  before  the  Sheriff,  conduding 
that  the-  tenants  and  mb^tenantb-  shouldl  be  desired  te 
iiemove, in  termfirof  the  lease, '  fh>m- the  whole bauses). 
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<  fnds,  and  gnas^  at  the  twnr  <tf  Wbitsm^ay  18SI,  s  Dec.  i«i6. 

*  and  firam  llMr  andde  hud  at  tiie  separationt  of  tiie  '^  ^^^^   , 

*  cMp  fitom  tile  gionnd/  In  Aispsi>eeediiig  the  Sheriff,  Logie*k^k«ii^ 
imteraSa,  '  Fand  that  tho  defendara  were  entitted     -^ 

^  <»  oocopf  and  poaBua  the  whiAe  asable  land  nnti^ 
^  Ae  flBpacaition  of  the  crop  from  the  ground,  and 

*  lAethcr  aoBdo:  graeacarop  or  gtma.*  This  judgment 
waa  bnmglM  under  revievr  bjr  adyoeation,  and  va^ 
MDJoised  with  aatathar  praoeefr  at  the  hmdlord'e  in- 
alanea  againet  tba  prinelpal  tenants  and  oas  of  their 
anh-tena&ts^  whkh  eonchided  for  damages,  on  the 
gMttnda  liiat  the  former  partSes  had  not  fulfilled  their 
ahl^atSoas,  under  the  lease,  as  tk^the  mode  of  cnltmse, 
aad4hat  ^  hitter  had  not  cnltivated  hia  farm  accord- 
ing to  tile  ralea  of  good  husbandry. 

Hie  teCerloeutar  of  tike  Lord  CMKnarf  was  in  thner 
tarma: — *  Finds  that,  undtf  the  lease  <Mf  the  estate  of 
'  Dnaotttur  ki  questi^m,  it  waa  agreed  tfaatr  duriag  th^ 
^  last  three  years  ef  tMs  tease,  the  tenatnta  ^  shall  Cay 
**  down  ammatty  mie  kmdred  acres  in  food  heart  wi^ 
rye-grass  and  clover,  so  as  to  leave  three  hmdrecb 
acres  in  sown  grass  at  the  expiry  of  the  lease  f  Finds 
«  Aat  the  tenant  had  power  to  inqdement  this  dense 
*'  pn  ttmlDf  by  laying  down  a^  poEtien  of  land  wiidi 
'  rye-^^asB  anddomKrwitlttbe  Iintorway<^goii^cvop;: 
^  and,  Aerafne,  and  on  the  whole  case,  in  the  ackiott 
^  of  damages^  ilnds  that  dicve  qipeara  to  have  been  na 
^  mismanagement  of  the  land,  nor  any  faihire  to  impleu 
^  ment  flie  oonditiona  of  Ae  lease  during  the  cosk 
«  tiauanee  thereof ;  and  asaoilzies  the  defenders  fictmr 
^  the  eondusiotts  of  the  said  action :  And,  in  the  con^ 
^  joined  advocationB  of  the  peocessea  of  removmgv 
'  Finds  that,  bgr  the  lease  of  the  eatate  of  Dtanottarr 
^  Ae  laml  was  let  ^  fbr  the  space  o0  thirty<^ight  yearSr 
and  as  maniferopa  firontand  after  Whitsunday  nest, 
I9tt,  at  which  time  the  tadcsmen?s  entry  to  tdhe 
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Keith  vw 
Logie'8  Heirs. 


Tack. 


^  whole  houses  and  grass  is  declared  to.  commence, 
'  and  to  the  arable  ground  at  the  separation  of  the 
^  crop  1783  from  the  ground :'  Finds  that,  under  the 
words  of  this  clause,  the  tenant  was  bound  to  re- 
move from  the  whole  grass  on  the  lands  at  Whitsun- 
day 1821,  and  was  not  entitled  to  retain  a  portion 
of  the  said  grass  as  grass,  growing  upon  the  arable 
part  of  the  farm ;  but  £nds,  that  that  imder  grass 
is  not  included  liCnd  sown  for  a  crop  of  hay  to  be. 
reaped  in  the  year  of  removal ;  therefore '  advocates 
the  said  action ;  and  alters  the  interlocutor  of  the 
Sheriff  complained  of,  in  so  far  as  is  ineonsistrat  with 
this  finding:  Finds  that  the  defenders,  -  the  heirs  of 
Francis  Logic,  Esquire,  are  liable  in  violent  profits 
for  the  grass  not  being  hay,  as  above  explained* 
and  retained  by  them  or  their  tenants  after  Whit- 
sunday 1821,  and  from  which  th6  pursuer,  Sir 
Alexander  Keith,  and  histeti^td  were  excluded."  ' 
.  This  interlocutor  was  submitted  to  review  of  the 
Court  on  the  part  of  the  landlord  only,  who,  inter 
alia^ — 


Pleaded — The  endurance  of  a  lease  cannot,  in  gene- 
ral, be  either  extended  or  abridged  by  the  particular 
mode  of  cultivation  which  the  tenant  may  adopt.  If 
a  farm  is  let  for  a  specified  number  of  years,  from  the 
term  of  entry,  which,  as  to  one  part  that  happens  to 
be  in  grass,  is  declared  to  be  at  Whitsunday,  and  as 
to  the  remainder  at  the  separation  of  the  crop  from 
the  ground,  the  cultivation  of  the  former,  as  arable 
land,  will'  not  entitle  the  tenant  to  hold  the  jKissession 
of  it  beyond  the  Whitsunday  of  the  last  year  of  the 
lease.  The  principle  is  manifest;  a  tenant  enter- 
ing to  the  grass-land  at  Whitsunday,  if  he  did  not 
remove  till  Martinmas,  or  the  separation  of  the  crop, 
would  reap  a  crop,  no  matter  of  what  description, 
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for  which  he  paid  no  reiit.    Accordingly,  upon  this  \^  ^^f 
principle  the  case  of  Brodie  v.  Murdoch,  7th  Feb.s;^^!^^. 
1777,  Mor.  App*  1,  Tad,  No.  8,  was  decided.    In^-^'«Heirt> 
the  case  of  Fullerton  p.  Crawfiird,  4th  March  1814,      sr«di» 
it  was  no  doubt  found  that,  where  the  entry  to  an 
arable  farm  is  declared  to  be  at  Whitsunday,  the 
tenant  is  nevertheless  entitled  to  a  way^going  crop ; 
but  the  reason  is  in  conformity  with  the  ground 
of  judgment  ib  the  former  case ;  for,  in  point  of  fact, 
the  tenant  could  not  be  held  to  have  entered  to  the 
arable  land  till  after  the  crop  sown  by  his  predecessor 
had  beenreapedi 

In  the  pnsent  case,  therefore,  supposing  no  contrary 

stipulation,   there  could  not  be  any  doubt  that  the 

tenants  would  have  been  bound  to  remove  at  Whit^ 

Sunday  from  the  whole  land  of  which  they  had  ob^ 

tained  the  actual  and  beneficial  possession  at  the  cor<^ 

responding  term  of  entry.    But  the  parties  having 

contemplated  a  change  of  system  in  the  management 

of  the  estate,  and  it  having  been  expected  that  much 

of  the  pasture  land  would  be  brought  into  cultivation^ 

in  order  to  avoid  the  inconvenience  and  possible  hard-> 

shqi  that  might,  in  these  circumstances,  have  arisen, 

had  the  liM^dlwd's  right  been  left  to  the  regulation  of 

the  common  law^  the  lease  defined  before<-hand  th^ 

precise  extent  of  groimd  from  which  the  tenants'  re-^ 

moval  was  to  take  place  at  Whitsunday.     This  ap-^ 

pears  to  be  the  fair  construction  of  the  claiase  in  the 

lease,  by  which,  during  the  last  three  years  of  its  en-' 

durance,  the  tenants  became  boimd  to  lay  down  an-^ 

nually  one  hundred  acres  in  giass^    This  ajrangement 

has,  in  fact,  been  most  advantageous  for  the  tenants^ 

who  have  reaped  thirty-nine  instead  of  thirty«^ight 

crops  from  about  240  acres,  keeping  out  of  view  the 

800  acres  which  were  the  subject  of  the  above  stipiv* 

lation« 


♦  •J 
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*w!^w*  ^^  ^''^^^  circumfltances,  there  is  no  ground  fot  the 
Keith  V.  distinction,  that  has  been  adopted  in  the  interlocutor, 
l^ogie's  Hears,  between  the  grasa  sown  with  crop  1820  and  grass 
ToflAv  of  a  more  mature  age«  Snch  distinction  has,  ia 
erery  analogous  caae,  been  rejected ;  Sinclair  v.  Dat 
rymple,  7th  Dec.  1744,  Kilk.,  Mar.  p.  5421 ;  Wight 
V.  Inglis,  10th  Feb.  1796,  Mor.  p.  5446;  Mar^ 
qnis  of  Tweeddale  v.  Sonmer,  19th  Nov.  1816..  Al- 
though the  question  in  the  hist  of  these  eases  oc^ 
curred  between  the  proprietor  and  the  represortative 
of  a  liferent  tenant,  yet  it  was  considered  as  a  gen««l 
question,  and  to  be  judged  of  in  the  same  way  as  if  it 
had  arisen  out  of  a  conventional  agreement,  by  which 
Whitsunday,  and  the  separation  oi  the  crop,  w^refixei 
as  the  respective  terms  of  removal  from  the  grass  aad 
arable  land.  There  seems,  indeed,  if  poesiUe,  even 
less  reason  for  giving  effect  to  the  ^tinction^  whsn 
the  question  is  between  the.  landlord  and  tenant,  tlbtfi 
when  it  occurs  between  the  former  and  the  refHreseB-^ 
tati  ve  of  a  liferenter ;  the  duration  of  the  r^ht  in  the 
one  case  being  definite  aad  known>  while  in  the  otiier 
it  is  indefinite  and  uncertain. 

Besides,  in  relation  to  this  question^  the  dkitiiictt<»i 
itself  between  grass  and  hay  is  vague  and  nndtefined. 
When  grass  seeds  are  sown  with  the  crop  in  the  spring 
ef  one  year,  the  grass  crop  is  not  necessarily  cut  for  hay 
during  the  following  year ;  but,  on  the  contrary,  is 
frequently  pastured  from  the  beginning.  And,  in  ISke 
manner,  it  is  not  uncommon  in  practice  to  take  a  hay 
crop  from  grass  lands  during  the  second  year  faistead 
of  the  first.  The  same  princiide,  therefore,  that  is 
presumed  to  sanction  a  right  to  the  hay  produced  frnm 
seed  sown  during  the  year  immediately  preceding 
Whitsunday,  the  term  of  removal,  would,  in  like  man- 
ner, entitle  the  tenant  to  cut  the  crop  of  hay  of  the  se- 
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ooiid  year«  if  not  als^  tluit  piodueed  from  seed  sown  ^  ^^^  i^^- 
«)«ig  with  the  way-gqiBg  crop— which  conclusions  ^^  i.  '^ 
plujaly  shew,  (hut  th$  rigbt  to  a  way-gomg  corn  andL<>8ie's  Hdn 
gfeps  ^rop  |aU  tobe  itignlnted  tgr  different  principles  of 


The  te^fUits  pleaded'  This  was  confessedly  an  inn 
peying  Jense ;  and  th^  piurtiea  must  be  presumed  to 
ll^v^  eo^tfonplated — ^what  has  actually  happened — ^that 
a  grqat  poiFticm  of  the  natural  pasture  would  be  con- 
feita4  intQ  arable  land.  It  would  be  absurd^  theroi- 
fare,  to  suppose  it  cotdd  have  been  their  intention  tiiat 
tike  ezprjr  of  the  possession  under  it  should  depend, 
aot  apcm  the  imin^yed  ^cmditicm  ctf  the  lands,  but  upon 
t|ie  actual  jitoation  nt  the  period  of  entry.  The  land 
bfWght  iind^r  tha  plough  ought,  in  the  question  ot 
ifBftovals  to  be  ccmsid^^  as  if  it  had  been  in  a  state 
of  cpltiTatiqn  at  the  vay  commencement  of  tilie  lease ; 
tuit  there^Dfo,  the  rf|le«  applicable  to  a  removal  from 
m  ordjnaiy  ivable  farm  do  equally  apply  in  the  pre« 
sent  case. 

Nor  4oe8  f}ie  ptipulation  with  regard  to  the  laying 
dawn  990  9^am  ia  ^ws,  during  tiie  diree  last  years  of 
tke  ]ease»  i^ord  any  rule  for  the  determination  of  the 
^aestiea.  The  int^locutw  find^'that  the  tenants  had 
piywer  to  implement  that  obligation  pro  tanto^  by  lay- 
ing down  a  porticm  of  land  with  rye-grass  and  doyer 
with  the  last  or  way<^oing  crop:  And,  as  it  seems  im.- 
(essible  to  question  the  soundness  of  this  interpreta- 
tfoB,  Ae  theory  that  the  landlord  restricted  his  sup- 
posed legal  right  of  removing  the  tenants,  at  Whitsun- 
day, from  <^  whole  land  not  under  crop  at  the  period 
of  Aeirimtry  to  these  8Q0  acres,  falls  of  course  to  the 
ground. . 

The  queation  truly  decisive  <tf  the  point  at  issue  is. 
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^i^tw^  whether  the  tenants  had  right  to  retain  possession  of 
Keith  «.  Lo.  ^^X  portion  of  the  estate  till  the  separation  of  the  cro|» 
gte'jiHeii*  ft^ni  the  ground;  for,  if  they  had  a  right  at  all  to  a 
Tfldk;  way-going  crop,  that  right  must  be  held  to  have  been 
universal — ^there  being  no  reason,  either  from  the  na^- 
ture  of  the  subjects  themselves,  or  the  practice  of  the 
country,  for  distinguishing  between  one  sort  of  indus* 
trial  crop  and  another.  But  it  is  a  settled  doctrine  that, 
although  the  endurance  of  the  lease  is  declared  to  be 
for  a  certain  number  of  years  from  and  after  Whit- 
sunday, the  tenant  is  entitled  to  a  way-going  crop  of 
com ;  Fullarton  e.  Crawfurd,  sup. 

The  circumstance  that  the  lease  specifies  different 
terms  of  entry  to  the  grassland  arable  land  respective- 
ly, if  it  be  not  directly  opposed  to  the  landlord's  plea, 
at  least  affords  it  no  support.  The  practice  of  sowing 
artificial^grasses  was  introduced  for  the  first  time  into 
the  cultivation  of  the  estate  by  this  lease ;  and^  be-^ 
sides,  according  to  ordinary  and  practical  language, 
in  which  it  is  presumed  all  leases  are  conceived,  grass 
is  certainly  not  a  denomination  of  a  hay  crop. 

The  universal  practice  of  the  country  is  at  variance 
with  the  claim ;'  and  the  landlord's  averment  seemd 
only  to  amount  to  this,  that  where  a  tenant  gets  right 
to  the  growing  hay  at  his  entry,  he  will  be  bound,  by 
a  clause  in  his  lease  similar  to  that  in  question,  t<^  sur- 
render his  own  hay  crop  to  the  incoming  tenant,  en- 
tering to  the  grass  land  at  Whitsunday. 

No  general  rule  of  law  seems  dedudble  from  the 
very  special  circumstances  of  the  case  of  Brodie  v. 
Murdoch,  sup.  The  question  in  the  other  cases  found- 
ed on  was  either  between  heir  and  executor,  or  the 
proprietor  and  the  representittive  of  a  liferenter.  And 
although  it  were  conceded  that  the  rule  which  obtains 
in  these  cases  with  regard  to  other  crops,  does  not  ex- 
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tend  to  hay,  it  would  by  no  means  follow  that  the  rule  '  J^ec- jgy^ 
80  restricted  should  control  the  construction  of  a  po-i^^m,  v.  lo. 
sitive  and  bomijide  agreement  in  reference  to  the  rights  fi^«'»J^^ 
d  the  contracting  parties  themselves.      It  «was  held       Tdek. 
by  the  Court,  in  the  case  of  the  Marquis  of  Tweeddale, 
mp.  that  the  distinction  there  followed  had  no  founda- 
tion in  principle ;  and  if  it  is  to  be  adopted  as  a  rule 
of  judgment  also,  in  questions  between  landlord  and 
tenant,  it  must  be  farther  characterized  as  palpably 
anJQSt 

The  Judges  were  unanimously  of  opinion  that  the 
landlord's  claim  had  no  foundation  in  law  or  justice. 
It  was  observed  that,  as  this  was  an  improving  lease, 
and,  by  converting  the  natural  pasture  into  arable 
land,  the  tenants  acted  beneficially  for  the  landlord,  he 
was  not  entitled  to  found  on  the  original  condition  of 
the  estate  as  controlling  in  any  degree  the  natural  in- 
terpretation of  the  clause  in  the  tack,  by  which  the 
terms  of  removal  fall  to  be  ascertained.  Where  a  ten- 
ant is  entitled  to  a  waygoing  crop,  at  common  law  his 
right  comprehends  a  hay  equally  as  a  com  crop.  In 
fdnciple^  there  is  no  distinction ;  and  in  substantial 
justice  his  claim  to  both  stands  exactly  on  the  same 
footing.  By  declaring  the  entry  to  the  grcLSS  to  be 
at  Whitsunday,  it  is  impossible  to  hold,  consistently 
witfi  the  ordinary  and  practical  use  of  that  term, 
that  a  positive  exclusion  of  the  tenant's  right  to  the 
hay  crop  could  have  been  intended.  Supposing  it 
were  a  settled  point  (which,  however,  some  of  their 
LcMrddiips  held  to  be  matter  of  doubt)  that  neither  the^ 
executor  nor  the  Uferenter's  representative  had  right 
to  the  growing  hay  on  the  land,  at  the  time  of  the 
proprietor  or  liferenter*s  death,  still  the  Court  could 
not  in  consequence  be  precluded  from  construing  a  posi^ 
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3  Dec.  182S.  tive  contract  ctf  lease,  as  between  landlord  and  telitet» 
k^^TlI  a<^^^%  ^  what  the  presumed  intention  of  the  per** 
gie't  Heirs,    tics  and  the  substantial  justice  of  the  case  lequixedi 

The  interlocutor  of  the  Lord  Ordinary  was  adhfited 
to  accordingly. 

Lord  M^Ketme^  Ordinary.  For  die  Landlord,  Far^f^ 

Kecy.       /r.  DavflifOfi,  W.  S.  Agent.        FordieTen- 
antSy  Moncrieff^  Skene,  J.  S.  Stewart.  James  4^<- 

ncHf  W.  S.  Agent.  M'Eenzie,  Clerk. 

8, 


Tadt. 


FIRST  mrisioN. 

No.  XV.  Decendber  6. 18a8« 

GEORGE  CAMFBELL~-^iMpett<fer, 

ogaiiut 
JOHN  KNUEBBaH'^-Charger. 

Masthe  and  Servant.^ — Jn  a  eanfyw^t  ofsenieejbr 
a  Umited period,  after  siuAperiodis  expired, Jbund 
not  competent  to  gr^^  ^  summary  warrant  of  im- 
prisonment to  compel  ihe  seroant  to  make  up  ike 
days  on  which  he  had  been  absent  during  ike  stipHm 
lated  period,  no  wages  having  been  pmd  far  ^ 
^me  "Ae  seroamt  was  so  absent. 

)n  Nov.  1823,  Campbell  engaged  to  serre  in  Mr 
Anderson's  iron-foundry  for  one  year.  The  engage^* 
ment  was  reduced  into  writing  by  a  letter,  in  the  fol« 
lowing  terms: — ^  Leith  Walk  Foundry,  6tk  Nov^ 
*  18S$,~SiR,  I  hereby  agree,  and  become  bound  to 
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*  serv^  3rom  for  one  year  for  25s.  weekly  wages^  and  e  pec.  im. 

*  £6  at  the  yeai^'s  end,  in  name  of  house-rent ;  and  I 


*  promise  to  cc»iduct  mysdf  faithfully,  diligently,  and  A^erson.^' 

*  honestly,  and  to  promote  your  interest  to  the  utmost      — ~ 

*  1^  my  power,  as  loam,  dry-sand  or  green-sand  mould- ^^emm/. 

*  er-    I  am,  &e.       (Signed)      George  Campbell.' 
Addre^e4,  *  Mr  Anderwn,  LeWi  Walk* 

In  terms  of  this  engagement,  the  suspender  entered 
into  the  charger's  service.  The  derk  of  the  work  keeps 
a  regular  thne-bo<df ,  in  which  the  attendance  of  each 
workman  is  recorded,  and  hy  which  the  wages  are 
checked  and  paid ;  so  that  the  irregular  attendance  or 
absence  of  any  of  the  workmen  just  dimini^es  the 
amount  of  his  stipulated  wages  at  each  pay-day.  It 
was  alleged  hy  the  charger  to  he  a  rule  at  his  work, 
and,  indeed,  a  practice  that  had  heen  long  riecognized 
in  dHS  Inrandi  of  business,  that,  if  a  workman  engage 
for  a  specific  period,  he  must,  at  the  end  of  it,  make 
up  the  time  that  has  been  lost  by  his  occasional  ab- 
sence. And  it  was  also  alleged  to  be  a  rule  at  all 
foundries,  that  the  workmen,  for.  whatever  period  they 
may  originally  be  engaged,  shall  not  be  entitled  to 
loive  the  work  without  giving  14  days  previous  notice, 
and  havii^  finished  the  particular  piece  of  work  they 
may  have  on  hand. 

On  the  expiry  of  the  suspender's  engagement,  it  ap- 
peared, from  the  clerk's  book,  that  his  absence  during 
die  year  was.eqiial  to  78  days  and  two  hours.  The 
year  expired  on  6th  Nov.  1824 ;  but  he  continued  at 
the  work  till  the  80th  Nov.  when  he  left  it,  and  re- 
fbsed  to  return.  The  charger  presented  a  petition 
to  the  sheriff,  stating  the  original  agreement,  and  the 
subsequent  desertion  of  the  susjiender ;  and  praying  for 
a  warrant  of  incarceration,  until  he  shotdd  find  cau- 
tion to  return  to  the  charger's  service,  and  make  up 
&e  time  he  had  been  absent.    Th^  suspender  was  ap- 
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Andersoii. 


MomUt  and 


^P^  w '  P^^^J^^ded  and  examined.     He  admitted  the  agree- 
^^^I^^Q^   ment  to  serve,  and  that  he  had  been  occasionally  ab- 
sent; but  denied  that  he  was  ever  informed  by  the 
book-keeper,  or  any  other  person,  that  he  had  been 
marked  as  off  work,  or  how  much  time  had  been 
marked  against  him-i-or  that  he  was  ever  informed 
that  he  would  be  required  to  make  up  the  time  of  his 
absence  after  the  expiry  of  the  year :    That  he  could 
not  say  how  many  days  he  had  been  off  work ;  but, 
at  one  time,  he  was  absent  for  about  two  weeks,  in 
consequence  of  his  arm  being  dislocated :  That  his  re- 
maining after  the  expiry  of  the  year  was  at  the  charger's 
request,  to  finish  a  particular  piece  of  work;  but  that 
he  left  the  charger^s  employment  without  his  consent, 
and  contrary  to  his  wish.    The  sheriff  (4th  Dec.  18S4) 
pronounced  this  interlocutor :— '  The  sheriff^ubstitute 
having  considered  the  petition,  yd  the  declaration 
of  the  defender,  grants  warrant  to  officers  of  court  to 
incarcerate,  in  the  tolbooth  of  Edinburgh,  the  person 
of  the  said  Geoige  Campbell ;  the  keepers  of  which 
tolbooth  are  hereby  ordered  to  receive  and  detain 
him,  aye  and  until  he  find  sufficient  caution,  acted 
in  the  sheriff-court  books  of  Edinburgh,  to  return  to 
the  petitioner's  service,  and  to  serve  him  six  weeks^ 
in  terms  of  his  agreement,  and  that  under  the  penalr 
ty  of  £20  sterling ;  finds  the  defender  liable  in  ex- 
pences  ;  modifies  them  to  40  shillings ;  and  decerns/ 
Campbell  presented  a  bill  of  suspension  and  libera? 
tion,  which  was  passed;   and,  thereafter,  (Feb.   1. 
1825)  the  Lord  Ordinary  suspended  the  letters  nmr 
p&^teTt  and  found  expences  due. 


In  a  petition  against  this  interlocutor,  Anderson 
pk^ded^^^ThsX  the  question  was  of  great  importance, 
fis  no  maoufiicturei!  could  fulfil-  his  contracts,  if  hia 
fervaiits  do  not  i\x}£^  their  engagements  to  him.     If 
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the  i&antiftetiirer  is  to  be  subjected  in  damages,  at^^>^  i<^- 
the  instance  of  his  employer,  for  not  having  per-^^/^^ 
foimed  his  work  within  the  stipulated  period,  heAndenon. 
must  have  some  compulsitor  to  enforce  the  fulfil- j,|^„^„^ 


meat  of  his  servants'  engagements  to  him.  The^''^'"^ 
remedy  of  an  action  of  damages,  in  sudi  a  case, 
would  be  a  fruitless  waste  of  money,  which  never 
coidd  be  recovered.  Independent  of  the  time  occu- 
pied in  jHroeecuting  such  an  action,  and  which  would 
raoder  the  remedy  useless,  no  workman  has  the  means 
of  indemnifying  his  master  for  the  damage  which  he 
may  have  sustained.  It  is  no  answer  to  say  that  the 
master  did  not  pay  wages  for  the  time  his  servant 
was  absent ;  the  retention  of  the  wages  is  no  eqidva* 
kmt  to  a  master  for  the  absence  of  his  servant.  If 
that  were  the  case,  an  indenture  might  be  violated  by 
an  ap[Hrentice  the  day  after  it  was  entered  into ;  and, 
although  the  susp^ider  alleges,  in  the  present  case, 
that  he  wrought  ertra  hours  during  the  period  of  his 
oigagement,  yet  that  can  have  no  effect  in  the  pre- 
sent case^  when  coupled  with  the  admission  that,  for 
these  extra  hours,  he  received  regular  payment  The 
otca  hoars  were  not  given  in  lieu  of  the  absent  time, 
bat  were  paid  for  by  special  agreement. 

if,  in  point  of  £act,  there  was  in  this  case  a  deser* 
tion  <tf  service,  and  a  failure,  on  the  part  of  the  sus- 
pender to  fulfil  his  engagement,  the  remedy  applied 
for  by  the  charger  was  the  only  step  he  could  take, 
and  recognised  by  every  day  practice.  Although, 
fifom  the  decisicm  in  the  case  of  Murray  and  Bisset, 
15th  May  1810,  inferior  judges  did  for  a  time  enters 
tain  doubts  of  their  power,  to  grant  sununary  warrants 
m  questions  about  breach  of  civil  contract,  these 
doubts  were  completely  removed  by  the  recent  ded- 
6km  in  tfae-Mse  of  Baafaium  9.  Reidi  4th' Jttiia.1824. 


do 
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Campbell  v» 
Anderson. 

Matter  and 
Serwank 


6  Dec.  1635.  Answered  for  the  suspender — ^The  period  q€  Hie 
suspender's  engagement  is  jKroved,  by  writtoi  evidence, 
to  have  been  only  one  year.  At  the  expiry  of  tlutt 
period,  he  continued  at  the  work,  at  the  charger's  re« 
quest,  to  finish  a  particular  work  then  on  hand.  He 
had  no  intention  of  continuing  longer,  as  he  had  more 
advantageous  offing  from  other  founders.  Having 
finished  the  wwk  in  which  he  wad  engaged,  he  enter- 
ed the  service  di  another  iron-founder,  where  he  was 
apprehended  on  the  sheriJBfs  warrant,  upon  the  char- 
ger's application;  eind,  after  undergoing  a  judicial 
examination,  and  iiidthout  any  proof  being  allowed  of 
the  charger's  averments,  he  was  immediately  conmilt* 
ted  to  prison.  This  proceeding  was  illegal,  the  pierrad 
of  his  service  having  expired.  The  case  of  Raebum 
e.  Beid,  upon  which  the  diarg^  rests,  dees  not  ap« 
ply  to  the  present  case.  In  that  case,  Raebum  had 
deserted  his  service  as-  a  collier  without  giving  the  re- 
quisite notice ;  and  the  warrant  of  imprisonment  was 
only  granted  after  a  jnroof  had  been  allowed  by  the  she- 
riff. But,  in  this  case,  the  period  of  service  was  express- 
ly Hmited  by  the  agreement  between  the  parties ;  and) 
tiierefore,  no  further  notice  was  necessary,  llie  writ- 
ten agreement  makes  an  essential  difference  between 
this  case  and  that  of  Raebum  v.  Reid.  TheM  is  no 
ease  where  summary  application  for  imjmsonni^nt 
was  justified  after  tte  lapse  of  the  term  of  engage* 
ment. 


The  Court  were  of  opinion  that  this  was  a  V4xj 
different  case  from  that  of  Raebum  v.  Reid ;  and,  as 
the  period  of  service  imder  the  vtrritten  contract  was 
expired,  the  sheriff  ought  not  to  hare  granted  a  srum- 
mary  warrant  of  imprisonment  without  allowing  a 
proof.   They,  therefore,  adhered  to  the  Lord  Ordinary's 
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iBtofactttcHr ;  and  reBtaeH  ft  redaiminf  petition  witii-  <^^^^o>^ 

0Htall8W«n.  Campbdlw. 

And«noo. 


iord  Mittdombmkt  Oidiowy.    Aet  Fartj/thy  tSan^brd.    J>' Matter  ond 
FiAer,  Agent     Alt  4.  M'NaB.      Th».  SaiUie,  Agent  StrwmL 
Sir  R,  Dvmdat,  Clerk. 

T. 


FIRST  DIVISION. 

No.  XVI.  Deeemiier  6. 18S5. 

ABCHIBALD  MCDONALD 

ogoiiut 
WALTER  AND  JAMES  STEWART. 

• 

Bm8  JuBrcin^'^A  crkmnal  pro9ecuAmJbr  an  Msault 
id^kekukmce ttf a prhate party^  mA  concourse  tf 
Ae  procuratorftscal,  in  whkk  judgment  urns  gwen 
Jbr  Jbic  and  damagea,  hut  tokieh  judgruent  was  get 
Uiide  hff  Ike  Supreme  Criminal  Court  en  aeamnt  ^ 
tertam  irregtdariHes  in  Ike  proc^drng^^^'^imnd  to 
8e  a  res  jiidicata  a^ffi^eMt  to  exdwde  an  action  ef 
dmuigesjbr  Ae  eame  auault  m  a  dml  court. 

Is  18SR>9  a  criminal  prosecution  was  commenced 
igiiiist  the  defenders,  before  the  Sheriff  of  Stirllng- 
Airtf  at  the  instance  d  McDonald,  with  concurrence 
of  the  procdrator-fiscal,  in  in^ch  the  defenders  were 
aeeised  of  having  assaulted,  beat,  and  bruised  the  pri-i 
vale  eemplainer ;  and  conduding  that  the  defenders 
should  be  deoemed  and  ordained  to  pay  £200  to  the 
witate  eomplamer  in  name  of  damaires,  eolaiium^  and 
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6  Dec  1825.  reparation ;  also  £50  as  a  fine  to  the  publie  profiecii>. 
,  "tr^CT^   tor,  besides  expences  of  process ;  that  they  should  be 

McDonald  v.  -^x  j    ^  •  x«ii   xi.  j  j  r 

Stewarts.       committed  to  prison  till  the  sums  decerned  for  were 

B  T7~      P^d  9  ^^9  farther,  tliat  they  should  be  ordained  to 

find  caution  to  keep  the  peace  for  such  length  of  time, 

and  under  such  penalty,  as  the  sherifif  should  think 

reasonable. 

After  a  proof  at  the  instance  of  the  prosecutors,  and 
no  proof  being  offered  by  the  defenders,  the  sheriff  pro- 
nounced an  interlocutor,  finding  each  of  the  defenders 
liable  in  £10  of  damages  to  the  private  complalner,  £5 
to  the  procurator-fiscal  ad  vindictam  puhlicam^  and 
ordaining  them  to  find  caution  to  keep  the  peace,  and 
to  be  imprisoned  till  the  above  sums  were  paid ;  and, 
farther,  finding  the  defenders  liable  in  expences. 

The  complainers  having  immediately  proceeded  to 
enforce  the  warrant  of  imprisonment,  the  defenders  pre- 
sented a  bill  of  advocation,  suspension,  and  liberation, 
to  the  Court  of  Justiciary,  in  which  they  complained 
of  certain  irregularities  in  the  proceedings ;  particularly 
that  the  witnesses  for  the  prosecution  had  been  cited 
without  any  warrant  to  that  effect  having  been  in  the 
possession  of  the  officer ;  and  that  the  defenders  had 
not  been  present  at  the  different  diets  of  court.  The 
Court  of  Justiciary,  upon  advising  that  bill  with  an- 
swers, and'  after  hearing  counsel,  pronounced  this  in- 
terlocutor : '  17tfa  July  1824.— The  Lord  Justice-Clerk 

*  and  Lords  Commissioners  of  Jutsiciary,  having  con- 
'  sidered  the  foregoing  bill  of  advocation,  and  heard 
^  counsel  upon  the  merits  of  the  case,  in  respect  this  • 
'  was  a  criminal  process,  and  of  the  irregularities  of 

*  the  proceedings  had  herein,  suspend  the  sentence 
'  complained  of  ^mpUeUer,  and  grant  warrant  for  im- 
'  mediate  liberation  of  the  advocators ;  advocate  the 

*  cause ;  and  find  expences  due  to  the  advocators.' 

The  pursuer  then  raised  the  present  action,  libelling 
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OB  the  same  drcumstanoes  as  in  the  previous  criminal  ^  ^^^  i^^- 
prosecution ;  and  conduding  for  £500  of  damages  forj^.^^j^ 
the  assault  which  had  been  committed  on  his  person,  stewuta. 
In  defence,   the  defenders  founded  on  the  previous  jj^  judmifa. 
jHrooeedings  in  the  sheriff-court  and  Ciourt  of  Jus- 
ticiary, as  forming  a  res  judicata  suffident  to  bar  the 
present  action.        The  Lord  Ordinary   pronounced 
this  interlocutor  *  Having  heard  the  counsel  for  the 

*  parties,    in   respect  of  the  conclusions  ad  cwUem 

*  effeetum  in  the  action  before  the  Sheriff,  and  of  the 

*  sentence  of  the  sheriff-court  pronoimced  thereon, 

*  sostains  the  drfence  of  re$  judicata^  dismisses  the  ac- 
'  tion  as  incompetent,  finds  the  pursuer  liable  in  ex- 
'  peaces,*  &c.  His  Lordship  afterwards  refused  a  re- 
pre8ent2|tion,  on  the  groimds,  as  expressed  in  a  note, 
<  That  the  representer,  having  chosen  to  raise  an  ac- 
'  tion  with  condusions  partly  dvil  and  partly  crimi- 
'  nal,  in  which  he  has  proved  unsuccessful,  is  not  en- 

*  titled  to  the  remedy  of  an  ordinary  action  of  da* 
'  mages  in  this  Court' 

Tlie  pursuer  petithned  against  those  interlocutors ; 
mipleaded — 

It  was  dedded,  in  the  case  of  Rog^r  v.  Gray,  S4th 
Nov.  18S0,  that,  an  advocation  was  competent  only  to 
the  Court  of  Justiciary  in  cases  oi  prosecutions  before 
the  sheriff,  with  concourse  of  the  procurator-fiscal,  con- 
duding for  damages  to  the  private  party  and  a  fine  to 
the  public.  Therefore  the  advocation  in  this  case  was 
competent ;  and  the  result  of  that  advocation  was,  to 
qoadi  the  whole  proceedings  on  account  of  certain  ir« 
regularities. 

A  prosecution  in  the  criminal  court  cannot  deprive 
»^  party  of  his  dvil  right8»  or  have  the  effect  of  barring 
an  action  containing  conclusions  purdy  civil ;  Humei 
voL  ii.  p.  69.    AlUunigh  the  libel  before  the  sheriff 
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0  Dee.  189S.  contained  a  dvil  conclusioa,  whieh  BUgbt  hK9^  umae  it 
M^B^ddA  ii^terial  alteration  on  ikt  case  if  tlie  sberilTa  ju^ 
stewurta.  ment  on  that  eoncluaion  had  lemained,  yet  it  can  haw 
H9»ju4UmkL  ^^  ^eet  in  the  present  queetion»  aa  the  w^hole  of  thftt 
proeeedinga  were  quaaked  hy  the  Court  of  Juatieiavy. 
*  £t^  thing  that  was  dtxM  in  the  process  was  anntaU* 
ed ;  and  the  Court  of  Justiciary,  by  their  Interlocutof 
quashing  the  whole  proceedings,  pronouxiced  no  judgu 
ment  on  the  merits  of  the  civil  claini.  It  was  found|  in 
the  case  of  Buehatian's  Creditors  cu  Bontine,  S7th  Nov. 
1789,  JKUk.,  Mor.  p.  14,044,  that  wh^re  a  parson  had 
been  convicted  by  the  Justiciary  Court  of  theft,  but  no 
judgment  given  on  the  part  of  the  libel  whieh  included 
damages,  that  sentence  formed  no  res  Judicata  to  bar 
A  civit  action  on  the  same  facts.  An  absolvitor  freoi 
a  process  aa  irrelevant  will  not  bar  a  new  process  in- 
ferring the  same  condusion  firom  a  different  medium ; 
and  there  can  be  no  re^  Judiofta  except  with  respect 
to  points  actuaUy  determined ;  for  to  that  eoEtent  only 
does  the  judge  interpone  his  authority ;  J^amesf  ESu- 
cidatians.  This  doctrine  was  fully  acknowledged  by 
the  House  of  Lords  bai  the  case  of  Sir  John  Grpham  of 
Netherby  v.  Maxwell  and  others,  Ihufs  lUp.  vol.  ii< 
p.  814.  The  point  at  present  at  issue  was  decided  in 
the  case  of  Ludovic  Gordon  o.  Sir  William  Gordon, 
11th  Feb.  ITSO—afflrmed  by  the  House  (tf  Lonls  6th 
April  1781«  Sir  William  Gordon  was  prosecuted  be^ 
fore  the  Court  of  Justiciary,  at  the  instance  of  LudOi* 
^c  Gordon,  with  oonenrrenee  of  the  Lord  Advocate, 
on  a  charge  of  having  assaulted,' and  violently  taken 
from  him,  two  bills,  and  certain  other  articles.  Urn 
libel  also  contained  a  conclusion  for  damages  and  ex« 
pences,  to  whieh,  upon  the  trial,  the  libel  was  restrict- 
ed*  Sir  William  was  acquitted*  Ludovic  Gordon 
then  raised  an  action  before  the  Court  (tf  Session  a« 
gainst  Sir  Wi&iam,  iw  lestituti^i  of  the  abow  propw>' 
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tf,  and  for  damages  and  expencea,    ITie  idea  of  res  •^^ee^iMa. 
j9tdkata  was  set  iqp  in  defence ;  but  the  Court  disre-  ^iDonaid  «. 
garded  that  plea,  and  decerned  against  the  defenders  stewarta. 
lor  restitation  of  the  value  of  the  articles  taken  away  iBmJudhtum, 
ipd  the  House  of  Lords  aflkmed  the  judgment  of  the 
Court  of  Session.     See  Craigie  and  Stewart  $  Bep. 
p.ia 

Aiuwered-^The  inresent  daim  for  damages  was  not 
flfdy  indttded  in  the  farmer  proseeuticm,  but  was  de- 
tesQuned  by  a  positive  judgment  of  the  Sheriff.  If 
that  judgment  had  stood,  the  petitioner  admits  that 
the  Aefence  of  res  judieata  would  have  been  well  found- 
fd.  The  judgment  subsequently  pronounced  by  the 
Court  of  Justiciary  operated  as  a  complete  absolvitor, 
both  from  the  criminal  and  civil  conclusions  of  the 
aeticHii.  The  sentence  of  the  Sheriff  having  been  sus-* 
pended  simpHciter,  the  criminal  prosecution  could  not 
have  been  renewed.  This  point  is  established  by  uni-- 
kat  praetioe.  If  such  is  the  effect  with  regard  to  the 
criminal  eonchisioDS  of  the  libel,  the  same  consequences 
unfit;  follow  as  to  the  civil  eondosions.  Ilie  s^itence 
of  die  Sheriff  applied  to  both ;  and  that  sentence  was 
smfUekBr  suspended ;  the  whole  sentence  was  brought 
mider  teview,  and  disposed  ot  by  the  Supreme  Court. 
If  it  were  not  so,  then  the  judgment  of  the  Sheriff  as 
to  the  damages  would  still  remain  in  force,  and  would 
qpenrtie  equally  as  an  exclusion  of  the  present  action. 
As  the  whole  sentence  was  suspended,  the  effect  of 
finch  suspension  must  be  the  same  with  regard  to  every 
part  of  it;  and,  as  it  operates  as  an  absolvitor  from  the 
criminal  condusions,  it  must  do  equally  so  with  re- 
gard to  the  civU  condusionsw  It  can  make  no  differ^ 
ence  that  the  judgment  of  the  Justiciary  Court  pro- 
ceeds upon  certain  irregularities  of  the  proceedings ;  it 
is  sufiKdent  that  tihe  cause  has  been  decided,  and  judg- 
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6  Dec.  1820.  ment  pronounced  in  that  form,  which  implies  a  com* 
M»0^iuddr.   plete  absolvitor,   and  excludes    a  repetition  of  the 

Stewarts^         ^^1^^ 

B49  Judicata.       TTie  cases  of  Bontine  and  Gordon,  referred  to  by 

the  pursuer,  do  not  apply  to  the  present  case.  It  is 
true  the  libel  in  the  former  contained  a  conclusion  for 
damages  ;  and  the  acts  of  theft,  from  which  that  otm^ 
elusion  was  inferred,  were  found  proven  by  the  verdict 
of  a  jury ;  but  no  sentence  wa£i  pronounced  by  the 
(Court  on  the  civil  claim.  There  could  not,  there« 
fore,  be  any  res  Judicata  to  bar  the  civil  action  af- 
terwards raised.  Indeed,  the  claim  for  reparation 
was  not  insisted  in,  nor  disposed  of  by  the  Court; 
it  was  only  the  claim  for  restitution  of  the  articles 
which  had  been  taken  that  was  sustained  by  the 
Court ;  therefore,  no  inference  can  be  drawn  from  that 
decision  in  support  of  the  present  action,  where  no 
claim  for  restitution  is  made. 

•  « 

The  Court  were  of  opinion  that,  as  the  original  li" 
bel  contained  both  civil  and  criminal  oondusions;  and 
the  sentence  of  the  Sheriff  applied  to  both,  and  that 
sentence  having  been  brought  under  the  review  of,  and 
suspended  by,  a  competent  court,  it  must  be  held  as  a 
decision  on  the  conclusion  for  damages,  as  weU  as  on 
the  criminal  conclusion ;  and,  as  the  party  had  made 
choice  of  his  court,  and  embraced  both  claims  in  the 
same  libel,  having  been  unsuccessful  there,  he  could 
not  repeat  his  claim  for  damages  in  a  civil  court. 
The  Court  found,  that  the  judgment  of  Ihe  Court  of 
Justiciary  formed  a  res  Judicata  sufficient  to  bar  the 
present  action ;  they,  therefore,  adhered  to  the  Loid 
Ordinary's  interlocutor  on  the  merits,  but  found  no 
expences  due. 

One  of  the  Judges,  although  admitting  the  practictf 
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in  the  C!ourt  of  Justddaiy  to  be  as  hail  been  stated,  ex-  «  ^ec.  I825. 
pressed  some  doubts  as  to  the  justice  and  expediency  of  it  m^^^![^7w. 
It  was  competent  for  a  party  in  one  action,  with  con-  stewana. 
course  of  the  procurator-fiscal,  to  insist  for  punishment  ji^^  judicata, 
ad  mndictam  pubSeam^  and  for  security  that  the  de^ 
fender  should  keep  the  peace;  and  in  another  and 
geparate  action,  at  the  same  time,  to  insist  for  pecu- 
iniary  reparation  and  damages.  When  that  course  was 
foUowed,  a  decree  in  the  former  action  might  be  set 
aside  for  iv'ant  of  the  formalities  which  were  required 
in  criminal  prosecutions ;  while  in  the  other  the  same 
proceeding  might  be  held  valid,  or  at  least  might  be 
anrected   in  the  tourse  of  the  action.     There  was 
nothing  to  hinder  a  party  from  including  in  the  oame 
sununons  these  two  different  ol]jects,  if  the  same  Judge 
were  competent  to  try  both  ;  and,  as  it  was  expedient 
for  the  parties,  by  lessening  the  expence,  that  coursd 
was  generally  foUowed ;  and  the  one  might  be  depart- 
ed firom^  and  the  other  insisted  in.     Although^  there- 
fore, the  objectiims  stated  by  the  defender  were  insur- 
moontable  in  ifeference  to  the  penal  conclusions  of  the 
action,  that  was  not  the  case  so  far  as  they  related  to 
tbe  conclusion  for  damages.     It  was  not  necessary  in 
this  last  view  that  the  parties  should  attend  in  person 
at  every  calling ;  and,  although  it  Was  irregular  to  ex- 
amine witnesses  who  had  not  been  cited,  this  could 
liot  inrevent  the  pursuer  from  bringing  forward  proof 
in  a  more  r^ular  form.     In  -this  case  it  was  manifest 
that  a  violent  assault  had  been  made,  and  yet,  in  re- 
sult, the  defenders  had  not  only  been  altogether  ex- 
em{l4ed  from  punishment  and  from  the  claim  of  da-' 
mages,  but,  by  the  decree  of  the  Court  of  Justiciary 
and  the  judgment  of  the  Xitird  Ordinary,  they  had 
been  found  entitled  to  all  the  expences  which  had  been' 
incurred  by  them. 

G 
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FIBST  DIVISION. 

No.  XVII.  Beeember  6. 18^5. 

OfiOBOE  YEATS 

against 

ROBERT  RAMSAY. 

Jury  Court. — Proc£S6.--Statut£  S%  Gso.  IIX« 
diap.  85,  ^  S.-^/n  om  action  of  damages  against  am 
agent  far  eaypressimu  used  in  a  uwittm  plegding  iss 
process^  found  that  ihe  jrelevancy  tff  tie  aeHan  dom 
pended  upon  wietker  Ae  eaepresmans  were  used  m«« 
lidoushf^  or  in  the  proper  discharge  of  the  qgsnfs 
duty  to  his  client — ivhich.  teas  a  proper  questianjbr 
a  Jury  to  determine^  not  a  prdiminary  quesAniijf 
relevancy  to  he  decided  by  the  Court  (^Session. 

The  defender,  Mr  Ramsay,  as  BgeBt  in  a  praoa^  at 
multiplepoinding,  put  in  the  following  answers  to  a 
minute  lodged  ii^  process  by  Mr  Yeats,  tlte  agent  of 
some  of  the  claimants : — ^  The  pursuers  will  readily^ 
'on  an  order  from  the  Court,  produce  the  whole 

*  vouchers  and  documents  connected  with  their  intra- 
'  missions,  and  pertinent  to  this  action;  bQt,  in  the 
'  meantime,  they  heg  to  produce  a  letter  from  the 

*  claimant,  Mr  Wood,  to  th^n,  discharging  them  Off 
'  any  responsibility  for  payment  of  his  daim,  and  ac- 
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'  ctpting  Mn  Andmum,  the  defiificf  s  widoir,  as  W  ^  ^^^  i^^^- 

*  only  debtor.     SP^m  iMer  wai  gU>e^  Ay  the^purMent  y^vHmh. 
'  fnxmrator  to  Mr  Teah^  and h4  hoe  fft&ught proper^^y- 

<  h^bre  r&lurmng  it^  to  iUter  BomeofiSie  words,  ^^^jurjc^t 

*  is  not  tery  honourable:  ^""""^^'^  ^ 

-«•*♦*  ,  ^  Statute  69  G*A 

TherBupon,  Mr  Yeats  raised  an  action  of  damages  ///.  eUp^  35« 
against  Mr  Ramsay^  on  the  ground  of  defamation.^ 
Tlie  sanUDons  sets  forth  that  the  statement  contained 
in  the  answers  was  '  fadse^  unprovoked,  malicious, 

*  without  any  probable  cause,  and  without  any  in* 

*  stmctkatt  or  directions  to  this  effect  from  his  employ-^ 

*  eis,  or  alleged  employer^/ 

Whtt  the  case  <^anie  before  the  Lord  Ordinary,  a 
moticm  being  made  to  have  it  sent  d!^  |)2fl0io  to  the  Jury 
Court,  it  was  objected,  on  the  part  of  the  defender^ 
that  a  question  of  relevancy  occurred,  and  ought  to  be 
decided  by  the  Court  of  Session  before  the  remit.  It 
was  maintained  that,  as  the  expressions  complained  of 
wore  made  judidally  by  an  agent  in  the  discharge  of 
Ibi  duty  to  his  dlents,  and  under  the  belief  that  the 
statement  itself  Was  true,  the  mere  all^ation  of  malice 
« the  part  of  the  pursuer,  unless  aceoinpanied  with  an 
anotioii  tbat  it  was  done  mala  fide,  in  the  knowledge 
tkat  it  waa  lUae,  would  not  render  the  charge  relevant 
to  infer  damageSi  even  although  it  should  appear  that 
the  statement  itself  wad  unfounded,  and  attended  with 
injury  to  the  pursuer. 

The  Lord  Ordinary  ordered  minutes  on  the  point  to 
tfae  Court. 

In  die  minute  for  the  defender,  it  was  maintainedU^ 
That,  in  such  a  case  as  the  present,  where  the  defama^ 
t«ry  words  were  used  injmdieio,  the  question  was,  not 
wluther  itte  stateinent.  made  was  true  or  false,  but 
whcttar  t^  party  at  the  time  really  believed  what  had 
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6  ]>ec  im,  been  stated ;  because,  in  this  oase,  it  was  presumed  not 

YaiteiSaam  *^  ^^^^  ^'^^  ^^^^  from  malice,  or  animo  injuriandi. 
saj/  The  distinction  between  slanderous  expressions  used 

juiy  Cowt.  •^  judidoy  and  defamatory  words  directed  by  one  indi- 
r*^^*'k9  G€^  vidual  against  another  extrajudidaUy,  is  lajd  down  in 
///.  eha^  36,  all  OUT  authorities,  and  recognized  by  decisions ;  Bank. 
^  ^'  B.  i,  tit.  10,  $  38 ;  Ersk.  B.  iv,  tit.  4,  $  30 ;  Forteath  v. 

The  Earl  of  Fife,  18th  Nov.  1819;  Haggart  v.  Lord  Pre- 
sident  Hope,  1st  June  1821 ;  Davidson  r.  M^get,  7.  Jan. 
1821.  The  fact  of  the  statement  being  made  in  a  court  of 
justice  is  held  to  afford  priTnafade  evidence  of  the  ab- 
sence of  malice,  unless  some  probable  cause  of  malice 
unconnected  with  the  discussion  is  distinctly  aven^. 
Such  an  action  as  the  present  would  never  be  enter- 
tained in  the  law  of  England ;  Starkie^  p.  216 ;  Hodg- 
son r.  Scarlet,  BamweU  and  Anderwris  BeporU^  p. 
232,  HU,  Term. 

Answered. — If  the  constnictidn  put  by  the  defenders 
upon  the  act  in  question  were  correct,  it  mj^ht  be  de« 
feated  upon  almost  every  occasion ;  because,  in  one 
senses  a  question  of  law  or  relevancy  might  be  raised 
in  every  case.  It  is  not  enough,  therefore,  that  such 
a  question  exists ;  but  it  must  be  such  a  question  dn 
ought  to  be  decided  previous  to  the  remits 

In  judging  of  the  relevancy  of  such  an  action  as  the 
present,  the  statement  of  the  pursuer,  as  set  fprth  in  the 
summons,  must  be  assumed  to  be  correct.  The  Court 
has  nothing  to  do  with  the  facts  of  the  case,  as  it  may 
be  supposed  or  alleged  that  they  will  ultimately  come 
out  in  evidence*  There  is  here  a  distinct  and  relevant 
charge  of  malice.  If  this  charge  be  proved  to  be  true, 
an  award  of  damages  must  necessarily  follow.  If  the 
charge  be  not  proved,  the  defender  will  be  acquitted ; 
but  it  is  the  proper  and  peculiar  province  of  a  jury  to 
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establish,  from  the  evidence,  whether  the  dll^gation  be  6  Dec  1825. 
true  or  not.  -  •*/  '  ,^\^^  ^ 

The  authorities  referred  to  do  not  support  the  argrf-^y.*;   ., 
ment  of  the  defender.     The  case  of  Forteath  v.  Lord^^    cIitL:*' 
Fife  is  truly  an  authority  against  him;  for  there,  as  soon  Proceu. 
as  the  charge  of  malice  was  introduced  into  the  conde-y//.  i^p.  36, 
sceiidence»  it  was  foimd  relevant ;  and  the  case  was  re-^ 
mitted  to  the  Jury  Court.   It  is  true  that  his  Xiordship 
was  acquitted  by  the  jury ;  but  that  did  not  affect  the 
relevancy  of  the  charge.     The  charge  was  sufficiently 
relevant  ;  but  it  was  found  not  proved.     In  the  case 
of  Haggaxt  v.  Lord  President  Hope,  all  that  was  found 
was,  that  a  litigant  or  a  counsel  could  not  be  allowed 
to  prosecute  a  supreme  judge,  the  head  of  the  court, 
for  any  tiling  he  may  have  done  officially,  and  in  the 
presence  of  the  other  judges,  on  a  mere  assertion  that 
he  had  acted  from  malice.  In  the  case  of  Davidson  and 
Megget,  what  the  Court  found  was,  that  the  action 
was  untenable,  *  the  statements  being  pertinent  to  the 
*  issue,  and  made  on  probable  grounds.' 

With  r^ard  to  the  English  law,  there  is  no  subject 
on  which  the  law  of  the  two  countries  appears  to  dif- 
fer so  essentially  as  in  matters  of  libel.  A  thousand 
solemn  decisions  by  the  Court  of  King's  Bench,  that 
an  agent  may,  without  instructions,  and  without  pro- 
bable cause,  falsely  and  maliciously  accuse  the  opposite 
agent  of  forgery,  will  not  establish  that  this  is  the  law 
of  Scotland. 

The  Court  were  unanimously  of  opinion,  that  there 
was  here  no  question  of  law  or  relevancy  which  ought 
to  be  decided  before  the  case  was  remitted  to  a  jury. 
It  was  not,  as  was  observed  by  Lord  Crillies,  every 
question  of  relevancy,  that  might  be  stirred, » which 
ought  to  be  decided  by  the  Court,  before  a  remit ;  but 


.     ' 
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6  Dec.  1895,  Qxily  auclt.f.  'queatioQ  aa  the  Court  of  Sesgiou  alona 
Y^o.aa]n  ^^4  Properly  decide.  The  only  question  to  he  trie4 
nj-  ;.^  '•  JLQ-the  present  case  was  whether  there  was  malice  or 
jtsi^^^iU  ^^^ )  ^^^  ^^  ^^  ^  proper  question  for  n  jury  to  d»m 
^^'•f**.^^    cide. 

Statute  S9  Geo, 
III.  ehap.  35, 

^^  Lord  Ordinary,  Meadtmliank.      Act.  Cockbum^.       JEnea^ 

Macbean^  W.  S.  Agent.     Alt.  P.  Small  Keir,     John  Hun* 
tCTy  W.  S.  Agent.     Sir  Robert  Dtmdas,  Clerk. 


SECOND  BtriSWN. 

No.  XVIII.  December  6- 18*5, 

EBENEZER  BOW  ANp  OtHEES, 

The  PROVOST,  MAGISTRATES,  TOWN^OUN- 
CIL,  and  FIRST  MINISTER  of  STIRUNa  Pa^ 
trons  pf  Cowan;'&  Hospital. 

Title  to  Pursue, — Community. — WJi^m.  Jm4i^ 

are  mor^fied  for  the  heneftt  iff  a^  certain  number  ^ 
the  members  of  a  corporation^  to  be  selected  bif,  th^, 
patrons  and  managers  of  the  charity ^  th^  corpora^ 
turn  itself  or  any  individual  member  ofit^  is  entitled 
to.  pursue  an  action,  of  reduction  an4  dfimsi^s 
against  tfie  patrons^  for  mismanqgem^^  of  the^ndjL 
of  the  charity. 
Can  a  corporation^  grant  a  st{ffki^t  mandate  ta  a^ 
committee  (fthdr  number  to  raise  tmdpuf^sue,  OfitiaM. 
in  tJfe  name  ofth^  corporation,  ? 


Ho.  li.        coxmr  op  sbssio^.  io» 

9w  the  fbw^aUoA  6f  Cowan's  Rdsp96al,  a  muftite  ac--  gPec.i»fe 
ioaiit  of  wkidbi  jb  to  to  found  in  fte  Fictflty  Report  bo^&c^ 
rf  Ae  ease  of  Ghristfe  t.  The  Magistrates  Of  Sfirliiig,  M^imtes  of 
«lh /uly  1774^  f'iKbr'.  p.  5yS5>eWftain  lands  «^  ''^ 

ftiiMis  are  coD^ejreA  to  thie  ^eeept6i^»  mastei^,  aad  de.^"«»«'^«^- 


flM*. 


cay^  gditd  feirethreft,  who'  mky  happen  to  be  ^iaeeff  <^<»>>m>»^ 
itittiitA,  to  be  h^A  hy  thenn  imdep  the  Magist^alt^  (4 
9&iAigi  yftho,  together  witlk  the  Fit%t  Minister  6f  thatf 
feuq^  aiM  dei^y^^  Hl^  imdou6ted  and  pei'pi^fuid  ma^ 
msgtt^  satd  pSLtmt»  of  the  Stospftal. 

The  {Kursa^rsr  a^  indl^dual  gti^i  bFethreS)  as»d  ^o* 
as  a  eommitfee  dpipoiiited  sieid  aathoi^sed'^  by  »  vot6  of 
a  gBoetvk  ttieetitij;  of  the  guitdrfr,  to  esUhj  <A  this  djte- 
tion  kk  ih»  miD^oi  th^  coi^ratio^j,  ra&M  an  a^tiote  of 
reduction  of  certain  acts  of  the  mauag'ei^,  Whiell  th^y 
AiSkmgediM^»ffmxaBof  c^ 
awnngrmiiirt  of  the  ftmds  of  the  Hosfrftali  THef  4iM^' 
BM»B  eoBtaiAeil  idso  eonclustons  for  dain^^^  on  ac- 
cmalit  of  the  alleged  injury  which  the  Hospital  had 
tktfthy 


;i  m:<!  ;4Ui,i 


The  pattern  objected!  to  file  fide  of  the  pUBduers, 
^aA  pleaded  By  tihe  Ased  of  feimdatioii^,  th«  ftrnds  of 
Ae  Ho^iihyt  ac^  oottVeyed  dii^^^ly  to  llie  master  abd^ 
nreivo  deeayed  bi^tSiren,  t^  obfedtd  o^  the  charity. 
They  are  not  given  either  to  the  guildi^  or  to  the  ma- 
gistMrtefiT  fbr  Behoof  of  itoA  corporations  Itr  is  very 
ttae  tlmt  membeiir  of  tke  giiild^,  aiid  &ey  only,  are^ 
d^ibtotolfetobenefitls  of  ^e  Hd&pital ;'  bUtfle^etedSon^ 
of  tfe individuals  wh&  i^«ll^enjoy  ^aie  pii^tege  iy  lef£ 
edtifely  to  i^diiOi^tilM  of  the  patrol.  Any  ihterest, 
therefore,  whidh  individual^  guild-brethiren  may  have 
in  the  welfare  of  the  institution  is  far  too  dontingenf 
Und  ranote  to  give  them  a  legal  title  to  pUrBUi^ ;  ahd, 
besides^r  an  absolvitor  ia  the*  acticm  at  their  instance 
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«  Dec  1835.  would  not  have  the  effect  of  a  res  judicata  in  favour 
^  ^  ^    of  the  patrons,  who  might  be  called  into  Court  upon 

M^strates  of  the  verjT  same  grounds,  immediately  after,  by  other 
^   ^'        individual   guildry-men   alleging   exactly    the   same 

Tuu  to  Pur^   title  and  interest  as  the  present  pursuers.     The  pur< 

CimmunUy.  suers  might  as  well  pretend  that  every  person  of  the 
name  of  Schaw  or  Gillespie  is  entitled  to  institute  an 
inquiry  into  the  management  of  the  hospitals  of  those 
names,  because,  by  the  foundation  of  those  charities,  a 
preference  is  given  to  candidates  bearing  these  respec* 
tive  names.  Just  so,  in  the  present  case,  the  possession 
of  a  guildry  ticket  of  Stirling  is  the  qualification  whidi 
makes  a  person  eligible  to  the  charity ;  but  certainly, 
until  he  is  actually  elected,  he  can  have  no  title  to  in- 
quire into  its  management. 

If  individual  members  of  the  guildry  have  no  title 
to  pursue  this  action,  still  less  can  the  corporation  have 
it  in  its  corporate  capacity.  There  is  no  such  right  given 
to  them  by  th^  founder,  and  no  mention  made  of  the 
guildry  in  the  foimdation.  Besides,  the  action  (if  they 
pursue  in  their  corporate  capacity)  is  not  properly 
raised,  as  no  set  of  individuals  are  entitled  to  raise 
an  action  in  name  of  a  corporation ;  upon  which  ground 
the  judgment  of  the  House  of  Lords  proceeded  in  the 
case  of  the  Keeper  and  Commissioners  of  the  Signet 
against  Graham. 

In  the  case  of  Christie,  6th  July  1774,  upon  which 
alone  the  pursuers  found  as  a  precedent,  this  point 
does  not  appear  to  have  been  sufficiently  argued; 
because  there  one  of  the  pursuers  was  heir  of  the 
founder,  whose  title  to  pursue  was  unquestionably 
good,  which  caused  that  of  the  othet  pursuers  to  pass 
with  less  scrutiny. 
'  Although  the  present  action  should  be  dismissed,  it 

will  not  follow  that  the  patrons  will  be  sutgect  to  iio 
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oQOtrol.    For,  in  ihejir^  place,  the  heir  of  the  found-  ^,^^^Jf^* 
er ;  secondly,  any  of  the  immediate  objects  of  the  dia*  ^^^^  ^^  ^, 
tHy,  to  whom  the  property  is  directly  conveyed ;  and,  gjg^^*^*  ®^ 

thirdly y  any  of  the  patnmg  themselves,  or  their  succes-      

mn  in  office,  all  appear  to  have  a  sujBSdent  title  to  pur-™''^  ^^' 


9ue, 


sue  actions  regarding  the  administration  of  the  hoepi-^  commumiih 

m  «  «  * 


The  pursuers  answered — ^The  interest  of  individual 
members  of  the  guildry  to  inquire  into  the  misappli- 
cation of  a  fund  destined  for  the  support  of  their  own* 
decayed  members,  is  unquestionable  ;  and,  that  being 
admitted,  their  title  seems  to  follow  as  a  matter  of 
course.  The  fund  •  mortified  is  evidently  intended  for 
the  benefit  of  the  guildry  of  Stirling  alone ;  and  the 
patrons,  independent  of  the  foundation,  have,  by  their 
own  acts  and  minutes,  repeatedly  recognised  the  right 
of  the  ^uild-brethren  to  inquire  into  its  management. 
A  much  more  remote  interest  than  that  of  the  pur- 
suers was  recognised  In  the  case  of  the  Merchant  Com- 
pany of  Edinburgh  v.  the  Governors  of  Heriot's  Hos- 
pital, 9th  Aug.  1765 ;  and  in  the  case  of  Christie,  in 
1774,  the  very  question  now  at  issue  was  tried  and 
decided  in  favour  of  the  pursuer^s  title. 

The  title  of  the  pursuers,  as  a  committee  of  the 
guildry,  is  also  valid.  It  was  doubted  in  the  House  of 
Lords,  in  Graham's  case,  whether  the  Clerks  to  the 
Signet  were  a  corporation ;  and  at  all  events  the  Keep- 
er and  Conunissioners  of  the  Signet  pursued  in  their 
own  names,  and  assumed  that  of  the  alleged  owpora- 
tion,  without  any  mandate  or  authority  for  so  doi^g. 
Here  the  pursuers  act  by  express  warrant  and  autho- 
rity of  the  guildry  assembled  at  a  regular  meeting. , 
.  The  Lord  Ordinary  sustained  the  title  of  the  p^r- 
men  I — and  the  Covnt  adhered ;  being  unanimously  of 
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•Dec  iBS5w    opimon  tkat  the  dascf  of  Chrittie  ia  I7T4  was  wiafl  4e- 

-"  r  -^   dded,  and  oonetiiBiyd  of  ike  praMik  questioii.    As  Ito 

Ma^stntes  ofCourt  hM  generally  tbat  the  interest  of  the  pursueis^ 

stirOD^      as  individiud  guiMrbretlimi»  was  on  tbe  whole  snti^ 

7w^»  JHir.   cient,  it  was  liot  ncceasttiy  to  decide  ike  qoestloir  0 

commmity.    to  the  coETporation ;  but  tbeir  LordsUps  gtn/mRf  ^u 

pressed  an  opinion,  that  a  mandate  given  by  a  generat 

meeting  of  the  guildry  to  the  pursuers,  as  a  committee 

to  eany  on  this  action  in  the  name  of  the  corpontion, 

was  sijdfidenti-^iend  tbat  the  case  of  the  lUcper  mA 

Ck>nunis6ltofier»  of  the  Signet  dal  not  ajipiy. 

Lord  CMuuny^  Crimgleiip.  Act  Fort^  FwB^tian^  ^  J)bu 
eanus.  Alt  Bum  Murdoch^  Moncri^y  et  SoUcUor-Ge^ 
neraU  Agents,  27.  Fisher,  S.S.C.  and  J(An  Formm^ 
W.SU    IKClerk. 


SECOND  DiriStON. 
No.  XIX.  Ikembet  6.  182S. 

THOMAS  liWllETISTm  ANGtJg,  and  his 

Cuhatous, 

ELIZABETH  ANGUS. 

HEiGtiTABEE  AND  Moveable. — A  jus  crediti  o^c^ 
ing'theftee  residue  of  a  whde  estate,  real  andper^ 

'  eemdy  which  was  vested  in  trustees  for  the  purpose 
qf  paying  debts  and  legacies,  and  of  ultimate  dm- 
sion,  is  nuweahle,  and  descends  to  the  executors,  and 
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natatkekeir^tkefmriyhm^it^therigki  to  caB^^^^^y^ 
them  to  account.  Angus  9. 

Angiu. 


William  Angus;  the  grandfather  of  die  pursuer,  exe-  Heritable  mu 
CBteA  a  tnifiMMipoeitioB  and  mertio  camsa  deed  of  set*  ^^^''^''^ 
tkmeiit*  bjr  wbieh  he  eo^veyed  tihe  whole  ef  his  pro- 
lorty,  both  keritable  and  xioveable,  to  trustees,  for  the 
various  fHurposea  therein  m^tttioned.  This  treslndked 
ecHitamed  the  foUowing  clause:^ — ^  F^fy^  I  hereby 
^  ordaUi  Bud  appohat  the  wbole  free  readnieor  remaui- 
^  dttr  of  my  estate^  real  aad  persooaU  after  satkfyuig 
'  die  belore  mcariSboned  biurdens  and  proyi8kiis»  to  be 
'  (lidded  iato  four  jual  mA  eq^nail  sbaareB,  as  sooft  after 
'  mj  deeease  aa  eircmBBtaaees  will  penrnt ;  and;  that 
'  hemg  done,  I  authorise^  otdaiii^  and  appoint  ntf  said 

*  tmiBteea  ortrustee  to  layout  and mvest^ ob imdonibt* 
^  ed  security,  one  of  the  said  fourth  shares,  for  the  use 

*  iffid  bebooC  of  my  sob^  tbe  said  Charles  Angus^  in 

*  Ijjiireirt,'  &a  &:e«  *  Another  €i  thesald  fourtkahares^ 
'  I  autboiiae^  ovdaijiy  and  appoint  my  and  trustees  or 
^  trustee  to*  pay  oji^ef  to*  my-  second  saii,^  the  said  Wit* 
^  KiBftAxiguSybdgbelrfik  exeeutws^  or  assignees/ &e.  &c. 
Tkf  deeA  als^  gave^  jutt  power  to  the  acting  trustees  ta 
8stt  and  disposer  ef  the  whole  sutijieets  falling  undec 
tbe  trust. 

William  Angus,  the  yoimgsr,  died  before  his  father^ 
annnrried  and  intestate.  Chades  Angus»  the  eldest 
son,  likewise  pvedfsceased  his  lather ;:  but  left  issue,  the 
ipmuer  and  two  dwigbtets* 

Oqi  the  death  of  the  truster,  a  great  part  (tf  hispvoN 
lerty  was  found!. to  emsist  o£  heritable  bonds  '^  and  m 
competition  for  the  share  which  devolved  on  Hie  heina 
or  executors  of  William  Angus,  the  younger,  arose  be- 
tureen  the  pursuer,  who  was  his  nephew  and  heiiMit- 
law>  and  Elizabeth.  Aisgus,  tiie  only  surviving  ehiliit 
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e  Dec  1825.  of  the  truster,  and  the  executrix  oft  intestato  of  her 
/^  » "^^    deceased  brother. 

Angus  o. 

Angus.  •■ 

jfieriM^and  '*  ^^  pkoded  for  the  Heir — ^The  subject  of  the 
Moveable.  succession,  in  so  far  as  it  consists  of  heritable  bonds, 
is  clearly  heritable  in  its  own  nature ;  and  a.  jus  credit 
ti  (if  the  right  of  the  residuary  disponees  is  only  to  be 
considered  in  that  view)  partakes  of  the  nature  of  the 
subject  to  which  it  attaches.  But  the  parties  having 
the  residuary  interest  in  the  present  case  have  not 
merely  a^W  crediti  against  the  succession.  Considered 
as  a  moveable  fund,  but  they  have  also  a  direct  pro- 
perty in  the  estate,  ^  real  and  perwrudy  whidi  is  di- 
rected  to  be  divided  between  them,  and  of  which  they 
are  entitled  to  call  upon  the  trustees  to  denude,  with- 
out making  any  change  in  the  nature  of  the  securi- 
ties. 

'  The  trustees  are  not  directed  to  convert  the  estate 
into  money,  for  the  purpose  of  being  divided ;  they 
only  have  power  given  them  to  sell,  which  is  evidently 
for  the  purpose  of  enabling  them  to  pay  the  debts  and 
legacies,  which  they  are  directed  to  do  before  they  can 
divide  the  residue  amongst  the  truster's  heirs.  The 
leading  case  on  this  subject  is  that  of  Durie  r.  Coutts, 
80th  Nov.  1791,  which  is  directly  in  point ;  and  was 
decided  in  favour  of  the  heir. 

The  case  of  Wilson  v.  Smart,  Slst  May  ISOQ,  which 
is  relied  on  by  the  opposite  party,  was  taken  out  of 
Court  by  compromise,  before  a  final  judgment ;  and 
k  appears  from  the  report  that  the  Court  did  not  mean 
by  that  judgment  to  derogate  from  the  authority  of 
Dune's  case. 

Answered  for  the  Executrix — ^It  was  evidently  the 
intention  of  the  truster  that  his  estate  should  be  con* 
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yerted  into  money,  and  equally  divided  amongst  his  e  Dec  i^& 
residuary  legatees.     This  appears  by  the  whole  tenor  j^'^'^^^^^'^ 
of  the  deed,  and  more  especially  liy  the  provision  in  Angus.  ' 
the  danse,  which  has  given  rise  to  this  competition,  ^^,^^^^,^ 
eonveying  the  succession  of  his  share  to  the  executors  Maveabh, 
or  assignees  of  William,  a  destinatioxl  whith  is  utterly 
inappUcaUe  to  an  heritable  subject.     The  succession, 
tiierefore,  though  it  Were  in  its  own  nature  heritable, 
would^  in  the  present  case,  be  made  moveable  destina^ 
Uone.    Bat  it  is  a  mistake  to  suppose  that  the  resi- 
duary legatees  have  any  daim  to  the  estate  at  present 
in  the  haads  of  the  trustees ;  they  have  only  a  Jus  cre^ 
did  against  the  free  residue  of  the  succession ;  and  the 
trustees  axe  not  only  empowered,  but  boimd  to  con-* 
Tert  the  whole  estate  into  one  divisiUe  fund,  before 
they  can  proceed  to  divide  the  succession.    They  are* 
direicted  to  divide  one  free  residue  into  four  portions  ;- 
but  the  argument  for  the  heir  would  lead  to  a  double 
division  of  two  residues,  for  which  there  is  no  autho* 
li^  in  the  trust-deed.    William  Angus,  if  he  had  sur- 
vived his  father,  would  only  have  had  a  personal  right 
to  call  the  trustees  to  account  for  their  management, 
and  for  payment  of  a  certain  portion  of  the  cash  balance 
in  their  hands  at  the  close  of  their  trust ;  and  his  ere-         ,    , 
ditors,  if  they  had  wished  to  attach  his  right  of  rever- 
sion, could  only  have  done  so  by  arrestment.     His 
whole  right  might  have  been  conveyed  by  assignation5 
and,  consequently,  must  descend  to  his  personal  repre- 
sentatives. 

The  case  of  Durie  v.  Coutts  was  of  a  very  special 
nature ;  in  particular,  there  was  in  it  a  direct  convey- 
ance of  an  heritable  bond  for  £2000,  which,  at  the  pe- 
riod of  the  death  of  Jane  Durie,  was  held  by  the  trus- 
tees spedally  'and  nominatim  for  her  behoof  alone. 
This,  as  b,jus  crediti  affecting  a  certain  specific  herit- 
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6  Dee.  ia9&  ^1^]^  subject,  descended  to  faw  heir.  In  this  view,  ths 
amusI.  ^*^  ^^  Coutts  V.  Durie  is  not  adverse  to  the  executor^s 
^Ji^ff^  argument ;  and  the  doctrine  maintained  by  her  nui^^ 

Hmiahieand  ^  ^^  effect  in  the  case  of  Wilson  r.  Smart,  81st  May 

The  Lord  Ordinary  found,  '  That  the  direction  of 
'  the  trust-deed  of  William  Angus,  the  father,  itludi 
'  is  expressed  in  these  words,  '  Another  erf*  the  said 
*'  fourth  shares  I  authorize,  ordain,  and  appoint  my 
**  said  trustees  or  trustee  to  pay  over  to  my  seeond 
son,  the  said  William  Angus,  his  heirs,  executors,  or 
assigns,'  must  be  interpreted  to  direct  the  said  pay.* 

*  ment  to  be  made  to  the  heir  in  mobHibus^  or  eateeu-' 

*  tOTs  of  the  said  William  Angus,  the  scm — ^not  to  hb 

*  heir  in  immobilibus ;  and,  therefore,  finds.  That  the 
'  claimant,  Mrs  Elizabeth  Angus,  has  right  to  the  said 

*  share  in  preference  to  the  other  claimant,  Thomas 
^  Angus;  and  prefers  her  accordingly,  and  decerns/ 

7!!^  Court  adhered  to  this  interlocntor.  It  was  re^ 
marked  on  the  B^tich,  that  all  cases  like  the  present  must 
depend  chiefly  upon  the  intCT^tion  of  the  truster,  whidi 
must  be  gathered  from  the  whole  tenor  of  the  deed.  All 
the  previous  cases  have  been  decided  on  this  principle. 
In  that  of  Durie  r.  Coutts,  the  trustees  were  directed  to 
hold  the  um^fersitas  of  the  succession,  and  especially 
the  heritable  bond  for  £2000,  for  the  behoof  of  certain 
persons.  But  here  the  truster  evidently  intended  bis 
trustees  to  collect  and  convert  his  whole  estate  into 
one  mass,  to  be  immediately  disposed  of,  and  the  resi^ 
due  (for  there  is  no  conveyance  of  the  estate  to  the  le« 
gatees)  to  be  divided  equally  among  the  favoured  par^ 
ties.  Tlie  latter  had  only  a  Jus  crediti  affecting  a 
moveable  subject ;  and,  as  such,  it  mi»t  descend  to  their 
executors. 
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Lflid  OiAiMt,  M^Ketme.  At^.  ftr  Heir,  Bayd  Greets 
MddBy  More.  Alt  for  Execator,  Monari^  Jameson* 
Bums  4*  JJksUr  and  Donaldson  ^  Ramsay^  W.  S. 
Age&to.        B.  Cleric. 

U. 


i^/fi-Sr  DIVISION. 
K^  XX.  Deember  9. 18S5. 


CHARLES  PEEBLES*  Trustee  on  the  S^qiMetofttedl 

Eitate  of  James  H^itoiesst 

against 

BOBEBT  WATSON. 

Right  ik  S^cmiiTY.^ — ^lNF£FTM£KT,r^/i»  a  cKupo^ 

siiionin  seeurify,  the  dUpaner  having  obliged  himseff 
(o  iMfefi  the  er  editor  '  hy  two  ii^(^fimeute  and  man^ 
*  fiers  &f  holdings  and  Aat  either  by  resignation  or 
^  cosffirmation,*  and  this  /oBowed  mth  a  precept  of 
eaeine,  in  tchich  there  is  a  warraMfor  i^(^ng  in 
general  terme^  whereupon  i^f(^ftm£nt /(dlowed^  but 
no  eo^firmation  *4he  credits  ij^i^jfbn^sntf  in  a  com^ 
petition  with  ike  debtor^  f  Judicial  trujsiee^  who  had 
obtained  a»  ad^udicatum^  and  ia^fyfbmxii  thereon^ 
found  tQ  b^  in^ectual. 

The  estate  of  James  Harknesa  having  beea  sequeck 
tratedy  the  pursuer  was  appointed  trustee  thereon,  and 
wa9  infeft  in  cwtaiu  lands  belonging  to  the  bankrupt* 
At  this  tinie  there  waa  a  bond  and  disposition  in  secu<^ 
lity  over  these  la^4s,  in  the  person  of  Watsoo*  t]»d^ 
finidnr,  of  wh}oh  the  trustee  raised  a  reduotioOt  oa 
grounda  whidi  the  Lord  Ordinary  *  repelled/  and  as- 
soilzied the  defenders. 
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Nd.  ao: 


Peebles  v, 
Watson. 

Riffhi  in  Se^ 

cufitff, 

Jnftftm^nL 


9  Dec.  1826.  Thereafter,  an  objection  was  stated  to  the  form 
of  the  security.  The  obligation  to  infeft  was  in 
these  teilns : — ^   In  which  lands  above   disponed,  I 

*  bind  and  oblige  me,  and  my  foresaids,  upon  my 
^  charges,  to  infeft  and  seize  the  said  Thomas  Hark- 
'  ness,  and  his  foresaids,  by  two  infeftments  and  man- 

*  ners  of  holding,  and  that  either  by  resignation  or 
^  confirmation,  or  both,  the  one  without  prejudice  of 

*  the  other,'  &c. 
There  was  no  obligation  to  infeft  de  me^  nor  was 

there  any  mention  of  a  reddendo  to  be  paid  to  the 
debtor  as  superior ;  and  the  precept  of  seisin  contained 
a  warrant  to  infeft  in  general  terms.  Infeftment  watf 
taken  on  the  precept ;  but  no  confirmation  followed. 

It  was  therefore  now  objected  that  the  seisin  was 
ineffectual  in  a  question  with  third  parties,  and  that 
no  confirmation  could  now  take  place,  a  medium  in^ 
pedimentum  having  been  formed  by  the  infeftment  of 
the  trustee. 

The  Lord  Ordinary  pronoimced  this  interlocutoj^ : — 
In  respect  that  the  bond  in  question  contains  no 
obligation  to  infeft  de  me^  and  the  sasine  upon  the 
precept  is  utterly  ineffectual  for  the,  want  of  a  confir- 
mation ;  and  in  respect  the  sununons  of  reduction 
contains  no  reasons  of  reduction  applicable  to  the 
defect  of  the  sasine,  and  that  it  will  be  necessary  to 
apply  to  the  Court  for  the  proper  remedy,  if  such 
will  be  given — appoints  the  parties  to  prepare  in- 
formations upon  the  whole  cause,  in  order  that  the 
case  may  be  reported  to  the  Inner-house.' 


Upon  the  objection  now  stated,  it  was  argued  tor  the 
pursuer — ^That,  in  a  public  right,  the  sasine  taken  by 
the  disponee  was  null,  or  rather  its  effect  suspended  till 
tihe  granter's  superior  should,  by  a  deed  confirming  the 
grant,  acknoT^ledge  the  disponee  as  vassal;  whereas 


No.  90.  COURT  OF  SESSION.  118 

base  rights  did  not  require  such  confirmatiofn  to  give  ^^'/^ 
th^n  validity ;  because,  in  these,  there  was  no  change  Peebles  v. 
of  vassal — ^the  disponer  still  remaining  vassal  in  regard  ^*^^^ 
to  his  superior,  notwithstanding  the  subaltern  right  jif^  «n  s«m^ 
granted  by  him ;  ^Ursk.  B.  ii.  tit  7.  §  9,  13,  14,  15,  ^^,^,^ 
and  16;  J^mk.  B.  ii.  tit.  S.  §  S4;  Sell's  Abstract  of 
the  Forms  of  DejedSy  p.  148. 

In  the  present  case,  the  obligation  in  the  bond  was 
an  obligation  to  infeft  the  creditor  either  by  resigna^ 
ticm  tft  confirmation,  or  both,  the  one  without  preju^ 
dice  of  the  other,  i.  e.  the  right  given  was  to  be  a 
jmMic  right,  whether  expede  in  one  way  or  the  other. 
Bat,  as  no  confirmation '  has  followed,  this  right  is  of 
no  effect  at  all  in  a  question  with  third  parties ;  and 
there  is  no  room  now  for  confirmation,  in  consequence 
of  the  viedium  impeeUmentum^  which  has  been  formed 
by  the  infeftment  of  the  pursuer ;  Rowand  v.  Sir  Colin 
Campbell  and  Captain  Patrick  Campbell,  30th  June 
1824 ;  Stmthers  v.  Lang,  10th  June  1825. 

Answered — ^By  the  terms,  ^  by  two  infeflments  and 
'  manners  of  holding,'  both  a  private  and  a  public 
holding  must  have  been  contemplated.  It  cannot  be 
held  that  there  was  merely  an  obligation  to  infeft  de 
ne ;  for  then  this  expression  would  not  have  been 
adopted.  By  tising  the  words,  *  by  two  infeftments,' 
the  parties  must  have  had  in  view  both  an  infeftment  a 
mevsuSi  an  infeftment  &  me ;  for  these  are  the  only  two 
hddii^  known  in  law.  Neither  can  it  be  said  that 
there  is  no  oUigation  to  infeft  de  me^  because  the  words 
de  me  are  not  contained  in  the  clause.  For  the  same 
reason,  it  m%ht  be  argued  that  there  was  no  obUga- 
lion  to  infeft  d  me,  because  these  words  are  not  expres* 
fled.  Both  are  implied  in  the  obligation  to  infeft  *  by 
two  infeftments'  and  manners  ^  of  holding.'  In  the  case 
of  Rowand  r.  Campbell,  only  one  manner  of  holding 

II 
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9 Dec  182ft.  was  expressed,  and  that  one  the  holding  a  me;  bat 
Peebi««r     ^^^  clause  is  in  this  case  different,  and  embraces  both. 

WatsoD. 

Right  wStwi-      ^^  Court  were  unanimously  of  opinion  that  the 
^feAment.     ^^j^^tion  to  the  defender's  security  mras  well  founded. 
It  was  observed  from  the  Bench,  that  the  present  case 
was  a  much  stronger  one  than  that  of  Rowand.    There, 
as  the  Lord  President  remarked,  the  precept  bore  the 
words  ^  attour  and  besides,  that  inunediate  infeftment 
*  might  be  taken ;'  from  which  it  might  be  inferred 
that  the  parties  really  had  in  view  a  base  infeftment, 
although  this  was  found  to  be  insufficient.     But  here 
there  were  no  such  expressions ;  neither  was  there  any 
mention  of  a  reddendo  to  be  payable  to  the  superior, 
which  would  have  been  the  case  if  a  subaltern  right 
had  been  contemplated.     The  exjn'ession  *  by  two  in- 
'  feftments  and  manners  of  holding,'  Lord  Gillies  said, 
was  quite  absurd.     There  were  not  two  manners  of 
holding.     There  was  only  one  manner  of  holding  pro- 
vided for,  though  this  might  be  effected  in  two  ways, 
— either  by  resignation,  or  by  infdFtment  on  the  obliga- 
tion to  infeft,  which,  if  followed  by  confirmation,  would 
have  completed  the  right  of  the  dispones     But  there 
was  no  obligation  to  infeft  de  ine ;  and,  therefore,  the 
infeftment  which  had  been  taken,  not  having  been  con* 
firmed,  was  ineffectual. 

The  interlocutor  pronounced  was  in  these  terms : — 

*  In  respect  of  the  reasons  assigned  in  the  Lord  Ordi- 

*  nary's  interlocutor  of  the  18th  of  June  last.  Find 

*  that  the  bond  in  question  is  ineffectual  as  an  herit- 

*  able  security :   Therefore  reduce  the  same  according- 

*  ly ;  decern  and  declare  in  terms  of  the  conclusions  of 

*  the  summons  of  redi^ction  :  Find  the  pursuer  liable 

*  to  the  defender,  Robert  Watson,  in  the  expences  in- 

*  curred  prior  to  the  Lord  Ordinary's  interlocutor  of 

*  the  18th  June.' 
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Lord  Otdinary,  El^n.      Act.  TAamas  Walker  Baird.       W. 
WaddeUj  W.  S.  Agent.  Alt.  J.  Moncrieff\  John  B. 

Greenshidds.      Greig  &  Peddie,  W.  S.  Agents,      Sir  W. 
ScoU,  Clerk. 

C. 


SECOND  DIVISION 

No.  XXL  December  9«  1825. 

JOHN  WILLIAMSON,  Junioir,  and  WILLIAM 

HENDERSON, 

agaitutt 

MARGARET  JACKSON  ok  HERBERTSON. 

Bill  or  Exchange. — Improbation. — ^Presump- 
tion.— ^1^/,  Imprcbatum  being  proponed  by  an  ae- 
ceptoT  agidnst  a  biU  of  exchange,  on  the  ground  that 
the  eignaiure  of  the  granter  was  not  genuine,  and 
thejact  being  proved  by  the  admission  of  the  pur-- 
euer,^ound  that  the  bill  could  not  be  used  as  a  do^, 
cument  of  debt  in  an  action  which  libelled  upon  the 
bill  as  bearing  the  genuine  subscription  of  the  draW' 
er,  although  the  pursue  alleged  that  the  bill  had 
been  subscribed  by  him  with  the  drawefs  name,  at 
ike  desire  qftke  drawer,  in  presence  qfihe  acceptor. 

3d,  A  bill  regularly  retired  from  a  bank,  and  marked 
paid,  being  Jbund  in  the  hands  of  one  of  the  accep^ 
tors,  presumed,  in  a  question  with  a  co^acceptor,  that 
it  has  been  retired  by  the  proper  debtor  in  the  bill. 

Robert  Jackson  joined  with  Williamson  (his  form* 
servant)  in  accepting  a  bill  apparently  drawn  by  John 
Williamson,  senior,  the  pursuer's  uncle.  It  was  adihitted 

H2 
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9  Dec  1826.  tliat  the  proceeds  were  applied  solely  for  the  behoof  of 

;Z  ^  "^^   James  Williamson,  the   pursuer's   brother,  to  whose 

&c.  V.  Jackson  landlord  the  bill  was  indorsed,  which,  wh^n  due,  was 

or  J°^^""  regularly  retired  from  the  bank,  and  marked  paid. 

BiUo/Ex-     Long  after  this  period,  and  after  the  death  of  Jackson, 

^im^^ion.    John.  WiUiamsou,  junior,  the  co-acceptor,  brought  an 

Prmimptwn.  ^ctiou  agaiust  his  heir  for  payment  of  half  the  contents 

of  the  bill.     The  summons  set  forth,  *  That,  as  the 

^  said  James  Williamson  had  other  bills  due  at  the 

*  time,  it  was  considered  improper  for  his  name  to  ap- 

*  pear  upon  the  bill  to  be  signed  by  the  complainer  (the 

*  pursuer)  and  the  said  Robert  Jackson :    That  John 
.  •  Williamson  agreed  to  become  the  drawer  thereof; 

*  and  the  complainer  and  Mr  Jackson  accordingly  ac- 

*  cepted  a  bill  to  him,'  &c. 

.To  this  action  various  defences  were  offered  in  the 
inferior  court ;  and,  amongst  others,  that  the  bill  hav- 
ing been  regularly  retired  from  the  bank,  and  marked 
>  Paid^  could  no  longer  be  used  as  a  document  of  debt, 
as  it  must  be  presumed  that  it  had  been  paid  by  the 
proper  debtor,  and  that  the  party  so  taking  it  could 
not  have  intended  to  maintain  his  recourse  against  any 
of  tilie  other  obligees, 

The  sheriff  decerned  in  terms  of  the  libel ;  and  af- 
terwards, upon  an  alleged  disclamation  of  the  process 
by  Williamson  (which  he  immediately  afterwards  re- 
tracted and  denied)  sustained  the  action  at  the  instance 
of  Henderson,  his  law  agent,  for  his  expences. 

When  the  case  came  into  the  Court  of  Sesskm  by 
advocation,  improbation  (upon  circumstances  said  to  be 
recently  discovered)  was  proponed  to  the  bill,  upon  the 
ground  that  the  signature  of  John  Williamson,  senior, 
the  drawer,  was  not  genuine.  Williamson,  junior, 
the  pursuer,  being  appdnted  to  appear  and  abide  by 
iht  bill  9ub  periculojalsi,  emitted  a  declaration  to  thii 
effba:-^'  That  the  naote  of  Jolm  Williamson  on  tb^ 


i 


No.  fl-  COURT  OF  SESSION.  117 

'  said  bill,  jas  drawer  and  indorser,  was  written  by  the  9  D«c.  likBi 

*  declarant  at  his,  John  Williamson  senior's,  desire^  ^1^  ^  "*' 

WilManwofi, 

*  imd  in  his  presence  ;  and  that  he  was  in  the  habit  of  ac.  i^.  jacksMi 

*  80  signing  the  said  John  Williamson  senior's  name,  ^^^ 

*  he  being  his  uncle,  to  documents  of  that  kind,  when  suufBa^ 

_  change, 

*  desired  hy  him.'    Upon  this  declaration,  the  Lord  impr&MhtL 
Ordinary  (Pitmilly)  found  that  the  bill  was  not  a  pro.  ^'''•""^''^ 
bative  document,  and  assoilzied  the  defender.     Th^ 
second  Lord  Ordinary  (M'Kenzie)  before  whom  the 

^dae  afterwards  came,  altered  this  interlocutor^  and 
found  ^  that  the  declaration  of  the  complainer  does 

*  not  afford  sufficient  ground  for  holding  the  bill  not 

*  to  bfe  probative  or  valid/  And  his  Lordship  express 
aed  the  grounds  of  this  decision  in  the  following  note : 
^  The  Lord  Ordinary  conceives  that,  as  the  complain- 
'  er  declares  that  he  signed  the  bill  for  John  William- 

*  son,  the  drawer,  in  his  presence,  and  by  his  desire^ 

*  and  as  it  does  not  appear  that  John  Williamson  de- 
'  nies  this  to  be  the  fact,  or  that  it  was  not  the  fact^ 

*  there  is  nothing  to  shew  that  the  bill  was  not  good 

*  as  against,  and  in  favour  of,  the  drawer  ;  and,  that 

*  behig  the  case,  it  does  not  appear  why  it  should  not 

*  be  good  also  as  against  Jackson,  the  co-acceptor.* 
The  defender  brought  this  judgment  under  review  ; 

and  the  pursuer,  in  support  of  it,  offered  to  prove  that 
Jackson,  the  co-acceptor,  was  present  at  the  time  that 
the  bill  was  drawn  in  the  manner  stated  in  the  de- 
claration. There  was  no  probability  in  this  asser- 
tion ;  bul  the  Court  were  quite  clear  that,  whatever 
might  be  the  effect  of  that  circumstance,  or  of  the  ad- 
mission of  John  Williamson,  senior,  of  the  truth  of 
his  nephew's  statements,  in  a  proper  action,  the  pur- 
suer never  could  be  allowed  to  avail  himself  of .  them 
in  the  present  action,  which  he  had  raised  upon  the 
taffl,  and  an  eixmg  founded  on  it  as  the  geiiuine  siib« 
0eriptie&  of  John  WilUamsoU,  sedioff. 
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t  Dec  18^6.      Their  Lordshipe,  therefore,  altered  the  last  mterlo. 
wuui^Ion,    ^^^^9  ^^^  assoilzied  the  defender  with  full  expences. 
Ac  o.  Jackson     It  wES  slso  remarked,  that  the  ludfimnent  of  the 

or  HendenoiL  ^^^ 

.      Sheriff,  which  sustained  the  hill  marked  '  PaidJ  and 


Pruumptkm> 


j^^^^'*  found  in  the  hands  of  one  of  the  acceptors  as  a  docu- 
ment of  debt  against  a  co-acceptor,  was  directly  con- 
trary  to  a  long  train  of  decided  cases,  from  that  of 
Campbell  v.  Cockbum  in  1728  (8d  Dec.  Mor.  p. 
11,584)  down  to  Webster  v.  Thomas,  15th  Jan.  1819. 
The  presumptio  juris  in  such  a  case  was,  that  the  bill 
had  been  retired  by  the  proper  obligee;  and  the 
presuTwptio  JhcH  in  the  present  case  was,  that  the  bill 
had  been  retired,  either  by  John  Williamson,  senior, 
or  James  Williamson,  the  true  debtor,  and  had  been 
afterwards  placed  by  them  in  the  hands  of  the  pur- 
suer, for  the  purpose  of  executing  a  gross  fraud  on 
the  heir  of  Mr  Jackson, 

Lords  Ordinary,  PttmiUy  and  M^Kenzie.  Act,  Skene^ 

Alison.  Alt.  Jameson^  A.  Wood.  Made  k 

Woiherspoon^  W.  S.  and  Alex.  Fleming,  W.  S.  Agentg. 
Clerk. 
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FIRST  DIVISION, 
No,  XXII.  December  10. 1895. 

JOHN  BELL 

against 

STERRY  and  Company. 


Pbiponeb.— Stat.  Geo.  IV.  c.  120. — Advocation. 
•—Act  of  Sepeeunt,  14th  June  167lw— X«4«r- 
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atUm  OH  a  sick  billcan  anfy  be  grantedupon  a  medu  ^^  P^  ^^^ 
etd  eer^fieate  upon  oaih. — Remedy  when  the  magU"  b^Js tcrrT^ 
tratee  refkee  liberation.  *»d  Co. 


Bell,  a  prisoner  for  debt,  presented  a  petition  for  li-  f  ^^^. 
beration,  on  a  sick  bill,  to  the  magistrates  of  the  bnrirh  Advooation. 
of  Inveraray.     The  sargeon's  certificate,  upon  which  rwu  uth  Jtms 
this  applicatioii  was  founded,  is  in  the  following  terms :  ^^^^' 

*  I  hereby  certify,  upon  soul  and  conscience,  that  I 
'  repeatedly  visited  my  patient,  Mr  John  Bell,  since 

*  his  confinement  in  the  jail  of  this  place,  as  also  ex- 

*  amined  him  this  day,  and  find  him  indisposed  with 

*  a  considerable  degree  of  dizziness  of  his  head,  at- 
^  tended  with  languor,  general  uneasiness  of  his  whole 
'  body,  and  a  tendency  to  faint,  threatening  apo- 

*  pkxy,  and  likewise  at  times  with  a  gravelish  disor- 
'  der.     He  firequently  had  been  under  my  care  for  se- 

*  veral  years  past  for  a  similar  complaint ;  and  I  re- 
'  marked  that  any  strong  mental  excitement,  particu- 

*  larly  when  combined  with  confinement,  had  occa- 

*  sioned  a  relapse  of  his  complaint.     It  is  therefore 

*  my  belief  that  his  present  confinement  (combined 
'  with  the  feelings  of  the  unfortunate  cause  of  it)  ag- 
'  gravated  his  disorder ;  and,  if  kept  under  his  pre- 
^  sttit  confinement  for  any  length  of  time,  it  will 

*  infallibly  induce  attacks  of  the  complaint   of  his 

*  head — severe  repetitions  thereof  will  endanger  his 

*  life; 

The  magistrates  pronounced  an  interlocutor,  *  In 
*^  respect  the  certificate  is  not  in  terms  of  the  act  of 
'.  sederunt  14th  June  1671»  therefore  refuse  the  desire 

*  of  the  petition.' 

Bell  then  presented  a  bill  of  suspension  and  libera- 
tion, which  the  Lord  Ordinary  reported  to  the  whole 
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10  D«%  182*.  Court    The  majority  of  the  Court  were  then  of  qw- 

B«u  «.  suizy  ^^^  ^^^  ^^^  ^^  ^^  suspension  and  liberation  was  not 

an^  Co.         competent,  there  being  nothing  to  suspend,  as  no  ob« 

Pritoner.       jectious  Were  taken  to  the  diligence  imder  which  the 

/rfefm     suspender  was  incarcerated;  and  that,  therefore,  the 

Advocation,     only  Competent  mode  of  bringing  the   proceedings 

rwu  u^AJ'iuM  before  the  magistrates  into  this  Court  was  by  adro^ 

^ '  cation*    As  the  complainer,  however*  could  not  ope* 

rate  his  liberation  from  prison  under  an  advocation, 

as  regulated  by  the  late  judicature  act,  6  Geo«  IV.  c 

ISO,  unless  by  having  the  bill  passed  and  discussed  in 

the  manner  therein  directed,  it  was  suggested  diat  it 

might  be  competent  for  him  to  present  a  petition  to 

the  Court  for  that  purpose. — Lords  Ptemdent,  J9t»^ 

tice^Clerk^  Hermandj  Gillies,  and  MeadtMhank^  were 

of  a  different  opinion,  and  thought  the  suspension  and 

liberation  competent. 

In  consequence  of  the  opinion  thus  expressed  l^ 
the  majority  of  the  Court,  no  deliverance  was  given 
upon  the  bill  of  suspension.  But  Bell  presented  a 
bill  of  advocation,  which  was  passed;  and  he  then 
presented  a  petition  to  the  First  Division  of  the  Court 
for  liberation  upon  caution,  in  respect  of  the  sick  cer- 
tificate. This  was  opposed  by  the  incarcerating  cre- 
ditors, on  the  ground  that  the  certificate  did  not  bear 
the  imminent  danger  which  was  required  by  the  act  of 
sederunt ;  and,  S«%,  because  the  certificate  was  not 
upon  oath. 

The  Court  had  no  doubt  that  the  facts  set  f<»th  in 
the  certificate  were  quite  sufficient  to  entitle  the  peti- 
tioner to  his  liberation ;  and,  in  order  to  avoid  the  de- 
lay which  would  have  arisen  from  going  through  the 
ordinary  forms  in  an  advocation  according  to  the  late 
act,  l^eif  Lordships  pronounced  this  interlocntor  >^ 
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*  The  Lords  having  resumed  consideration  of  this  pe-  '^  ^^^  ^•••• 

*  tition^  and  heard  the  counsel  for  the  parties,  they  bcII  «!  steny 
'  remit  to  the  magistrates  of  Inveraray,  with  instruc-  ^^  ^o- 

'  tions  to  take  Hie  oath  of  Mr  Anderson,  surgeon,  up-  PrUoner. 

*  CD  the  verity  of  the  facts  stated  in  his  certificates,  j^^^ 

*  recited  in  this  petition ;  and,  upon  his  so  deponing,  ^dvoeaHon. 

*  ftrthvnth  to  liberate  the  petitioaer  from  jail  on  Hi^  rum  nth /im$ 

*  caution  formerly  offered ;  and  grant  warrant  accor-  ^^^* 

*  dingly/ 

The  majority  of  the  Judges  oi  the  First  IHvision, 
at  thia  time,  eacpressed  an  opinion  that,  <m  reconsider* 
ing  the  matter,  they  were  satisfied  that  the  bill  of  «us« 
pension  and  liberation  formerly  presented  was  compe- 
tent ;  and  that  that  wte  the  only  mode  in  which  a 
party  in  many  cases  could  obtain  his  liberation,  where 
there  might  be  no  diligence  to  complain  of.  Suspen- 
sion was  competent  where  there  was  no  decree  or  di- 
ligence; JSrsk.  B.  iv.  tit  8,  §  90. 

Act.  Tame.        J<M  Blair^  W.  S.  Agent      Alt.  Mimieaih. 

Agent.       Sir  R.  Dundas,  Clerk. 

T. 
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FIRST  DIVISION. 

No.  XXIII.  December  IS.  1825. 

The  Right  Honourable  Lady  JANE  STEWART 

AND  OTHEBS 

against 
Sir  RO9ERT   HENDERSON    and    Others,. 
Trustees  of  the  late  Mr  Anstrutheb  of  Ardit, 

m 

Legacy. — In  a  trust  dispositian  and  settlement,  a 
sum  was  left  to  each  of  the  trustees  ^  as  a  mark  of 

*  the  testaiof^s  friendship^  and  a  Jurther  sum  *  as 

*  a  recompense  Jbr  their  trouble/  and  *  as  ajurther 

*  testimony  of  his  c^ectiofC—^me  of  the  individuals 
nominated  as  trustee,  but  who  had  not  accepted, 
found  entitled  to  the  first  of  these  legacies. 

The  late  Mr  Anstruther  executed  a  trust  disposition 
and  settlement  in  favour  of  Sir  John  Stewart,  Sir 
Robert  Henderson,  and  others,  in  which  there  was 
the  following  clause : — 

'  7My,  My  said  trustees  are  hereby  requested  to 

*  accept  each  of  them  of  the  sum  of  £500  sterling  as 
'  a  mark  of  my  friendship,  and  the  further  sum  of 

*  £105  each,  to  purchase  for  each  of  them  a  hogs- 
'  head  of  daret,  as  a  recompense  for  their  trouble  in 

*  the  management  of  my  affairs,    and  as  a  further 

*  testimony  of  my  affection  for  them — ^the  said  legacies 

*  to  be  paid  by  my  said  trustees,  including  the  legacies 

*  and  sums  to  he  paid  to  themselves  respectively,  at 
'  the  first  term  of  Whitsunday  or  Martinmas  after  my 

*  death,'  &c. 
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Sir  John  Stewart  survived  Mr  Anstruther,  but  de-  ^^  ^^^  ^^^ 
dined  to  act  as  taistee.  A  multiplepoinding  being gJ^uCftl #. 
afterwards  raised  hy  the  accepting  trustees,  the  ao  Hendenoo, 

Gountant»  to  whom  a  remit  had  been  made»  gave  in  a      

report,  in  which  the  representatives  of  Sir  John  were  J^'Wr^ 
ranked  for  a  dividend  corresponding  to  his  legacy  of 
£500.  With  regard  to  the  additional  sum  of  £105, 
it  was  admitted  by  these  parties  that  Sir  John  had 
no  right  to  this,  he  having  declined  to  act,  and  this 
sum  having  been  expressly  given  to  the  trustees  as  a 
recompeiise  for  their  trouble*  The  trustees,  however, 
objected  that,  for  the  same  reason.  Sir  Jdlin  had  no 
right  to  the  legacy  of  £500,  which  was  given  to^him 
in  his  charaeter  of  trustee. 

The  Lord  Ordinary  found  that  the  legacy  left  to 
fo  John  *  had  not  lapsed  by  his  refusal  to  accept  of 
*  the  oflioe  of  trustee/ 

The  trustees  peHHoned,  and  pleaded — ^That  the 
legacies  in  question  were  not  bestowed  upon  the  trus- 
tees by  name,  and  upon  their  heirs,  as  was  the  case 
with  the  other  legacies  left  by  Mr  Anstruther,  but 
were  given  to  them  expressly  in  their  character  of 
trasteeB.  Neither  were  the  usual  words  '  legate  and 
'  bequeath'  employed.  The  '  said  trustees  were  mei^ly 
'  requested  to  accept ;'  but,  by  declining  the  office,  the 
late  Sir  John  Stewart  abandoned  the  rights  as  well  as 
the  duties  conferred  by  the  late  Mr  Anstruther  upon 
his  trustees.  There  was  truly  no  distinction  between 
the  bequest  of  this  sum  and  tibiat  of  the  £105.  When 
Mr  Anstruther  requested  his  trustees,  to  accept  of 
£500  as  a  mark  of  his  friendship,  besides  the  £105; 
he  evidently  intended  the  whole  as  a  recompense  for 
their  trouble  in  thdr  character  as  trustees. 

But  where  a  legacy  or  provision  of  any  kind  is  left 
to  an  individual,  and  where  also  a  certain  duty  is  im-> 
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isD«e.Mt&  posed  by  the  tastlttor,  tibie  puty  cannot  datm  the 

gj^^^^  ^  bequest,  without  at  the  isame  time  undertaking  the 

Hendmm^    duty-^he  legal  presumption  being*  that  the  one  ia 

.......      given  in  consideration  of  the  other ;  Scrimgeour  9« 

^"^'^  Wedderbum,  JOkt.  vol.  i.  p.  485 ;  Lecky  v.  B/taay^ 
Diet.  vol.  iii.  p.  800 ;  Boper  oa  Legacies^  vol.  i.  p. 
$95  ;  Harriacm  v.  Rowley*  4  Vesey^  jun;  C.  C.  Sit  t 
Reid  V.  Devaynes*  5  Bev.  C.  C.  95,  Boper. 

Answered — ^The  general  doctrine  that,  where  a  per^ 
son  is  named  to  an  office  with  a  particular  provisttm 
attached  to  it,  he  is  not  entitled  to  payment  of  the 
provision,  unless  he  performs  the  duty  enjoined,  id  not 
disputed.  It  is  upon  this  principle  that  the  ezecutoiB 
of  Sir  J6hn  Stewart  do  not  claim  the  £105  left  to  each 
of  the  trustees  *  as  a  recompense  for  their  trouble/ 
But  there  is  a  clear  distinction  made  between  the 
legacy  of  £500  and  this  provision.  The  former  was 
left  *  as  a  mark  of  the  testator's  friendship  for  his 
'  trustees'*— the  latter  '  as  a  recompense  for  their 
^  trouble,'  and  *  as  a  further  testimony  of  his  affection** 
In  leaving  these  legacies  there  was  no  occasion,  to  r^ 
peat  their  names  individually— they  were  sufficiently 
pointed  out  by  being  called  '  his  said  trustees.'  And 
as  to  the  usual  testamentary  Wiurds  not  being  made 
use  df  this  evidently  arose  from  delxcac;^  on  the  part 
of  the  testator. 

The  Court,  by  a  majority,  afdhered  td  the  intaiociU 
tor  of  the  Lord  Ordinary. 

The  Lard  President  observed  that  it  wais  dearly 
expressed  that  the  on^  legacy  was  left  as  a  gratuity^-^ 
the  other  for  an  onerous  cause.  It  would  have  been 
tautology  to  have  said  more.  If  the  intention  of  the 
testator  was  aa  it  has  been  interpreted  by  the  peti- 
tjoaer,  why  was  not  the  £605  left  in  one  sum  ?    Thd 
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iaterpretatiop  was  just  this :   Yoa  are  my  particular  ^*  ^^^  ^^^ 
friends — as  such  I  leare  you  £500 — if  you  choose  to  g^^^^^  ^ 
accept  as  my  trustees,  you  have  the  separate  recom- Hendenoo, 
pence  of  £105. 

Lard  Craigie  concurred;  and  thought  the  Lord 
Ordinary's  interlocutor  well  founded  on  the  general 
principles  of  testam^itary  law,  as  well  as  upon  the 
cireurostances  of  the  case.  Unless  it  could  be  shewn 
that  the  performance  of  the  duty  of  a  trustee  was 
a  condition  of  the  bequest,  the  legacy  would  be  due 
to  each,  whether  he  accepted  the  office  or  not.  But 
not  only  was  there  no  condition  expressed,  but  the 
bequest  was  to  be  paid  at  the  first  term  of  Whitsun- 
day or  Martinmas  after  the  testator's  death ;  so  that 
the  representatives  of  a  trustee,  surviving  the  testator, 
would  have  taken,  although  he  had  died  the  day  after 
the  testator. 

If,  indeed,  the  trust-settlement  had  fallen  by  the 
non-acceptance  of  all  the  trustees,  the  result  might 
have  been  different.  But  here  the  settlement  had 
been  duly  followed  out ;  and,  as  the  trustees  who  acted 
could  not  claim  what  had  been  intended  for  the  one 
who  had  declined,  the  persons  interested  in  the  resi- 
duary funds  could  make  no  relevant  objection. 

Lord  Balgray  was  of  the  same  opinion;  and  thought 
that  the  words,  *  and  as  a  further  testimony  of  my 
*  affection,'  were  decisive  that  the  legacy  was  due. 

On  the  other  hand,  Lord  Hermand  and  Lord 
Gi^es  were  of  opinion  that  the  two  bequests  were 
exactly  in  the  same  situation.  Both  were  left  to  the 
trustees  in  their  character  as  such,  and  both  fell  to 
the  ground  upon  their  declining  to  accept.  Lord  Gillies 
thought  that,  in  questions  of  this  nature,  English  au- 
thodties  were  applicable.  His  Lordship  referred  to  the 
ease  of  Reid  tr.  Devajmes.  There,  the  legacy  was  lefl 
as  a  mark  of  gratitude  for  past  friendship^-not  for 
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15  Dec  1825.  future  servioes,  although,  in  a  farther  part  of.  the 
^^J^IXac.  v.  ^^»  *^^  legatee  was  desured  to  act  as  executor — and 
Hendenon,     yet  the  Master  of  the  Bolls  held  *  that  an  executor  so 

Ac.  "^ 

.....  *  appointed  could  not  claim  his  legacy  without  actings 
Upaqf'  •  or  at  least  without  proving  the  will.*  It  was  Sir 
John  Stewart^s  own  act  and  deed  that  he  was  not  s 
trustee ;  and,  as  it  was  from  a  belief  that  he  would  act» 
that  the  legacy  of  £500  was  left  to  him,  it  cannot  be 
presumed  to  have  been  the  intention  of  the  testator 
that  he  should  have  it  if  he  declined. 

Lord  Ordinaiy,  Meadowbank.         Act.  Moncrieff^  Hon,  A. 
^  Ijcdie  MdviUe.     Andrew  Storie,  W.  S.  Agent.     Alt.  John 

Jardine.      James  Heriotj  W.  S.  Agent       Sir  W.  Scott 


Clerk. 


C. 


SECOND  DIVISION. 

No.  XXIV.  December  18.  1825, 

JOHN  ROBERTSON 

against 

JOHN  SCOULLER  and  JOHN  BROWNJLEE. 

Reparation, — ^Damage  and  Interest. — Servi- 
tude.— Principle  upon  which  is  to  be  estimated  the 
direct  and  consequential  damage  arising  from  an 
improper  extension  of  the  burden  on  the  servient 
tenement. 

Robertson  was  the  proprietor  of  a  close  in  Glasgow, 
through  which  ran  an  open  sewer,  which  carried  oflT 
the  water  from  a  neighbouring  malt-steep.    The  de« 
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fenders  having  acquired  the  paroperty  of  the   m^t- ^^  j^' ^^^ 
steep,  and  Oa  acyoining  dye-work,  erected  a  distillery  Robertson,  v. 
thereon ;  and  the  additional  quantity  of  water  which  Scouiier,  &c. 
was  thus  sent  down  the  sewer  having,  as  the  pursuer  Reparation. 
alleged,  suddenly  and  unexpectedly  caused  inuninent  f^f^l  ""^ 
danger,  and  some  damage  to  a  house,  whidtk  he  was  servitude. 
building  at  the  mouth  of  the  close,   the   workmen 
employed  in  the  building  inmiediately  raised  a  dam  at 
the  top  of  the  close,  which  turned  the  stream  into  the 
premises  of  a  third  party.     This  party,  Mr  Andei^on, 
pursued  Robertson  £or  the  damage  done  to  his  pro- 
perty by  this  sudden  flood,  caused  immediately  by  the 
act  of  his  servants.     The  magistrates  found  damages 
due,  and  assessed  them  at  £l5 ;  but  Robertson  brought 
their  judgment  under  review  of  the  Court  of  Session, 
where  it  was  finally  affirmed  with  costs,  which,  to^ 
gether  with  his  own  expences,  at  last  amounted  to 
more  than  £300.     Robertson  afterwards  brought  the , 
present  action  against  the  Distillery  Company,  to  force 
them  to  carry  off  their  additional  run  of  water  by 
some  other  channel,  and  for  damages. 

The  magistrates  of  the  Gorbals,  under  their  police 
act,  ordained  the  defenders  to  make  a  new  channel  for 
the  water  from  their  distillery,  and  also  found  the  pur- 
suer entitled  to  damages,  in  which  they  included  the 
whole  expences  incurred  in  the  litigation  with  Ander- 
son. 

The  defenders  brought  the  cause  into  this  Court  by 
advocation ;  and  the  Lord  Ordinary,  being  of  opinion 
that  the  judgment  of  the  magistrates  was  wrong  on 
the  whole  merits  of  the  case,  and  that  the  sewer  in 
Robertson's  Close  was  in  the  situation  of  any  common 
sewer  in  a  large  town,  liable  to  the  influx  of  what- 
ever increased  quantity  of  water  the  uses  or  opera- 
tions of  the  inhabitants  might  require-— assoilzied  the 
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Robertson  v. 
ScouUer,  &c. 

Reparaiion. 
Damage  and 
IfUeresL 


19  Dec  182&  defenders  altogether  from  the  dahn  of  damages,  and 
found  them  entitled  to  their  expences* 

The  Court,  upon  advising  a  petition  with  answers, 
were  clearly  of^  opinion  that  the  judgment  of  the 
magistrates  was  wrong  in  awarding  to  the  pursuer, 
as  consequential  damages,  the  sum  which  he  had  been 
obliged  to  pay  to  Anderson,  or  the  expences  of  the 
unwarrantable  and  obstinate  litigation  arising  out  of 
his  own  illegal  act.  But,  on  the  other  hand,  thejr 
held  that  the  run  of  water  down  the  close,  which 
was  his  own  property,  was  merely  a  servitude  estab- 
lished by  prescription,  which  the  proprietors  of  the 
dominant  tenement  were  not  entitled  to  make  more 
burdensome ;  and  that,  therefore,  they  were  liable  for 

m 

any  direct  damage  which  the  pursuer  could  qualify 
had  been  done  to  his  property,  or  from  which  it  had 
only  been  saved  by  diverting  the  course  of  the  water 
in  an  opposite  direction.  They  therefore  recalled  the 
interlocutor  of  the  Lord  Ordinary;  advocated  the 
cause ;  and  remitted  to '  his  Lordship  to  hear  parties 
further  on  all  claims  of  damage  arising  from  the 
operation  in  question — reserving  all  question  of  ex- 
pences till  the  termination  of  the  action. 


Lord  Oidinsry,  CringUtie.  Act.  Jameson,  Alt.  A.  E.  Mar^ 
teithf  Cockbum.  James  Smyth^  W.  S.  and  A,  P.  Hen* 
derson  Agents.    Mackenzie^  Clerk. 

U. 
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FIRST  DIVISION. 

No.  XXV.  December  14.  1825. 

FERGUSON  BURRELL 

ag(wi8t 

WILLIAM  HENRY  BURRELL  and  Others. 

Succession. — Hebitable  and  Moveable. — A 
trust  dUposiiicn  and  settlement  containing  powers  to 
the  tinistees  to  sell  the  whole  or  part  qfihe  heritable 
property  thereby  conveyed  for  the  payment  qfdebts^ 
l^ades^  <|c.  and  with  instructions  to  pay  over  the  re-- 
version  of  the  whole  estate,  heritable  and  moveable,  *  or 
'  to  denude  of  such  parts  thereof  as  may  then  be  in 
'  their  hands  unconverted  into  moneys  in  favour  of  the 
heir,  upon  his  attaining  the  age  qf  twenty  five — the 
heir  having  attained  that  age,  but  dying  before  the 
trustees  had  denuded  in  his  favour,  it  was  found 
that  the  heritable  sulgects  which  remained  unsold  by 
the  trustees  at.  his  death  descended  to  his  heirs,  and 
not  to  his  executors. 

William  Bubbell  executed'  a  general  disposition 
and  deed  of  settlement  in  favour  of  certain  trustees, 
for  certain  uses,  '  and  to  the  end  and  intent  that  my 
*  said  trustees,  or  the  acceptors  or  acceptor,  and 
'survivors  or  survivor  of  them,  as  aforesaid,  may, 
'  as  soon  after  my  death  as  with  propriety  can  be 
'  done,  and  as  to  them  may  seem  eligible  and  ez- 
'  pedient,  seU  and  dispose  of  my  said  whole  estate  and 
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14  Dec.  1825. 


Buzrellv. 
fiumll,  j^. 

IIwiihhlM  and 
Movable, 


*  effectSs  heritable  and  moveable,  by  public  roup  or 

*  private  bargain,  as  they  shall  think  proper/  &c«;  <  and 

*  to  the  end  and  intent  that  my  said  trustees  may  ap- 

*  ply  the  whole  free  produce  of  my  said  estate  and 

*  funds'— 

ImOf  For  defraying  the  expence  of  miinngfy^g  and 
eiEecuting  the  trust. 
9dOf  For  payment  of  all  debts  due  by  the  testator. 
3/ib,  For  payment  to  his  widow  of  a  free  yearly 
annuity  of  £20,  and  the  liferent  of  a  dwelling  house. 

4ft>,  For  payment  to  his  two  younger  sods  of 
£800  sterling  each,  and  to  his  three  daughters  of 
£600  sterling  each.  The  provisions  to  the  sons  are 
made  payable  to  the  sons  upon  their  attaining  the 
age  of  twenty-five,  and  those  to  the  daughters  upon 
their  respectively  attaining  the  age  of  twenty  years. 
^  5tOj  After  satisfying  these  several  claims,  I  appoint 
my  said  trustees  to  pay  over  the  reversion  of  the  pro- 
ceeds of  my  said  whole  estate  and  effects,  heritable  and 
moveable,  above  conveyed  to  them,  or  to  denude  of 
such  part  thereof  as  may  then  be  in  their  hands  uncon- 
verted into  money,  to  and  in  favour  of  William  George 
Burrell,  my  eldest  son  (but  not  in  any  event  till  he 
has  attained  the  age  of  twenty-five  years  complete) 
and  his  heirs  and  successors  whomsoever,  to  whom 
I  do  hereby  devise  and  provide  the  reversionary 
interest  in  my  said  whole  estate  and  effects,  and 
this  over  and  above  the  estate  of  Lynetown,  already 
vested  in  my  said  son,  and  heritable  bonds  belong- 
ing to  me  affecting  the  same;  and  in  the  meantime, 
and  until  the  reversion  of  my  said  estate  shall  be 
paid  or  made  over  to  my  said  son,  I  authorize  and 
empower  my  said  trustees  to  pay  to  him  such  sum 
or  sums  of  money  as  they,  my  said  trustees,  may 
think  proper,  or  can  conveniently  spare  from  the 
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'  proeeedfl  of  mj  said  ettate.    But,  in  any  event,  I  u  Dee.  ims. 

*  provide  and  declare  that  mjr  said  son  William  George    ^^—v*^ 
'  BoRdl  ahaU  beentitled»  #hen  he  arrives  at  the  saidSSi^ii;  ^V 

*  age  of  twentjofive  years  complete,  to  demand,  and     — — 

*  my  tmstees  shall  be  obliged  to  pay  to  him  and  his  Hemabie  and 
'  afoTBsaids,  the  sum  of  £ffOO  steiOing,  ^ith  the  legal  ^'^'^^' 

'  iatereat  thereof  from  that  time  till  payment' 
*  JLcutfyf  I  provide  and  declare  th^t,  in  the  event 

*  of  my  said  eldeit  son  dying  before  the  said  age  of 

*  twenty-five  years  complete,  without  leaving  lawfiil 

*  mmt  of  his  body,  the  said  reversion  of  my  estate 

*  and  eflfbcts,  above  provided  to  him,  shall  be  divided 

*  by  my  said  trustees  among  my  surviving  children, 

*  eqaalty*  among  them,  and  theb  heirs  and  successors, 
'  p^Mirpef,  respectively,  in  such  shares  and  propor- 
'  iiOBs,  more  cfr  less,  as  shidl  appear  to  my  said  tni^ 
'  teee  expedient  and  proper  in  tiie  drcnmstances/ 

Upon  the  death  of  the  testator,  the  trustees  accepted 
the  trust,  and  entered  into  the  possession  and  adminis- 
tration of  the  Amds ;  but  they  took  no  infeftment  on 
the  trust-deed. 

Wiffiam  George,  the  eldest  son  of  the  testator,  sur- 
vived the  age  of  twenty^five  years,  but  died  without 
leaving  lawful  issue,  and  while  the  trust  was  in  ex- 
istenee,  and,  consequently,  without  having  made  up 
nay  title  under  his  father^s  settlement  '  At  this  time 
one  of  the  younger  duldren  was  still  under  age,  and 
eenequently  not  entitled  to  her  provision — another 
had  not  been  settled  with — ^the  widow  of  the  testator 
was  alive— and  the  haritable  property  remained  unseed. 

Under  these  circumstances,  a  question  arose  be^ 
tween  Uentenant  Ferguson  Burrell,  the  immediate 
younger  brotlier  and  heir  of  William  George,  and 
tte  other  younger  children  of  the  testator,  with  regard 
to  their  ri^t  to  tiie  reversionary  int^fest  in  the  heri- 
table estate,  and  to  the  sum  of  £500  which  was  direc- 

12 
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14  Dee.  i8a&  ted  to  be  paid  to  William  George  upon  attaining  the 
Bu^i^dTT^   age  of  twenty-five  * 

Burreii,  &c>  Jq  order  to  have  the  rights  of  these  parties  ascer- 
Succession,  tained,  the  trustees  raised  a  process  of  multlplepoind* 
2«^<flW^««f  |jjg^  which  having  come  to  be  discussed  before  Lord 
Meadowbanky  his  Loidship  pronounced  the  following 
interlocutor  (2d  Dec  1828) :  *  The  Lord  Ordinary  finds 
tiiaty  by  the  lerms  of  the  disposition  and  settlement 
of  the  deceased  William  Burrell,  the  raisers  of  the 
multiplepoinding  were  empowered  to  convert  the 
whole  of  the  real  estate  of  the  testator  into  money^ 
for  the  special  purposes  therein  enumerated,  and 
thereafter  to  convey  the  residue  to  the  How  deceased 
William  Burrell  on  his  attaining  the  age  of  25 
years  complete,  his  heirs  and  successors ;  but  that, 
if  the  said  power  of  sale  was  not  exercised  to  the 
extent  of  converting  into  money  the  whole  of  the 
said  heritable  estate,  it  was  incumbent  upon  the  said 
trustees  to  denude  of  such  pArts  thereof  as  should 
be  remaining  unsold,  to  and  in  favour  of  William 
George  Burrell,  as  aforesaid ;  and  that,  failing  the 
said  trustees  making  payment  of  the  said  residue, 
and  denuding  of  whatever  part  should  remain  vested 
in  their  persons  when  the  said  William  Geoi^ 
Burrell  should  arrive  at  25  years  complete,  and  the 
other  purposes  Of  the  trust  were  discharged  in  the 
manner  therein  provided  for— ^-a  right  was  then 
vested  in  the  said  William  George  Burrell  to  require 
the  said  trustees  to  make  payment  of  the  said  resi- 
due in  his  favour  of  the  parts  of  the  heritable  pro* 
perty  remaining  undisposed  of  in  their  hands :  Finds 
that,  from  the  special  terms  of  the  disposition  ia 
favour  of  the  said  trustees,  the  legal  character  of 
the  right  of  the  said  William  George  Burrell  to  the 

*  The  question  with  regard  to  the  Ii.500  is  not  reported,  as  it  was  not 
thought  to  he  attended  with  anj  difficulty. 
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*  reversioii  of  his  father*8  succession  was  virtually  i^  ^^^  ^^^ 

*  made  to  depend  upon  the  extent  to  which  the  dis-jg^^jj  ^ 

*  cretionaiy  powers  conferred  on  them  should  be  ex-B»«^ii,&c. 

*  erased ;  and  that  the  same  is  to  be  deemed  a  right  g^J^^^ 

*  to  moveables  descendible  to  his  executors,  in  so  far  ^^'^""^  *^ 

'  Moveable* 

*  as  the  real  estate  was  converted  into  money ;  but 

*  heritable,  and  to  be  taken  up  by  his  heir-at-law,  in 
<  80  far  as  concerned  those  parts  thereof  which  re- 
'  mained  in  the  hands  of  the  trustees  at  the  expiry  of 
'  the  trust :  Finds,  that  the  subject  in  dispute  being 

*  vested  jn  an  heritable  estate,  the  right  to  require  the 

*  trustees  to  denude  thereof  has  been  duly  taken  up 

*  by  the  claimant,  Ferguson  Burrell,  heir-at-law  of 
'  the  said  deceased  William  George  Burrell ;  there- 

*  fore  prefers  the  claim  of  the  said  Ferguson  Burrell, 

*  and  decerns/ 

The  interlocutor  was  accompanied  by  the  following 
note : — *  The  Lord  Ordinary  apprehends  that  this  case 

*  must  be  decided  in  the  same  way  as  if  the  trustees 

*  had  actually  denuded  of  those  parts  of  William  Bur« 
'  rell's  heritable  estate  which  remained  unsold  after 

*  the  other  objects  of  the  trust  were  accomplished,  and 

*  had  thereafter  been  retained  by  him  in  the  same 
'  state  in  which  he  had  received  them ;  and,  in  that 

*  case,  it  is  dear  there  could  have  been  no  doubt  that 
'  the  subjects  would  have  belonged  to  his  heir,  and  not 
'  to  his  executors/ 


Theyoui^r  children  reclaimed,  onApteaded—Tbat^ 
in  cases  of  this  kind,  the  nature  of  the  trust  estate 
must  be  ascertained,  not  from  the  act  of  the  trustee, 
hot  firom  the  directions  which  are  given  by  the  testa* 
tor.  If  positive  instructions  be  given  to  convert  all 
the  property  into  money,  these  instructions  will  be 
held  as  accomplished,  though  no  sale  should  take  place ; 
for  the  testator's  will  must  not  be  altered  after  his 


134  DECISIONS  OP  THE  No.  J5. 

^ti!tw'"  death ;  GiUiee  v.  Dick,  Sd  June  1886,    In  any  other 

Bmeii  «r     ▼iew,  a  trustee,  who  is  a  mere  manager,  woidd  have 

BuneU,Ac  jt  jn  j^jg  power  to  regulate  the  succession  of  those 

Suee9t$imt.     whose  H^hts  he  is  bound  to  jMrotect,  as  they  are  as. 

JrTmii^/^  certained  by  the  directions  of  his  author.    But  even 

where  it  is  intended  to  be  given,  the  doctrine  of  law  is 

averse  to  the  devolution  of  such  a  power ;  Ersi,  B, 

ii.  tit.  S,  ^  14 ;  Stair,  B.  ii.  tit  1,  j  S. 

Now,^  the  direction  to  sell  here  is  express.  The 
leading  purpose  of  the  trust  is  declared  to  be,  '  to  the 
*  ^id  and  intent  that  it  may  be  sold ;'  and  the  only 
discretion  left  to  the  trustees  is,  that  the  sale  should 
take  place  at  such  a  period  as  might  seem  to  them 
eligible  and  expedient.  But  the  two  parts  of  the  clause 
are  quite  distinct.  This,  therefore,  is  the  case  of  heri- 
table property  rendered  moveable  desHnatiane  of  the 
proprietor,  and,  consequently,  descendible  to  execu-r 
tors. 

9.  But,  supposing  the  trustees  to  have  had  a  dlscre- 
tionaiy  power  to  sell  or  nqt,  the  question  would  then 
be  dedded  by  the  nature  of  the  right  which  was  vest^ 
ed  in  William  George  Burrell  at  the  time  of  his  death, 
and  which  alone  his  heirs  are  entitled  to  take  up.  It 
is  a  mistake  ta  suppose  that,  as  soon  as  he  arrived  at  the 
age  of  2|(j,  the  trust  was  exhausted,  and  that  he  was 
then  entitled  to  call  upon  the  trustees  to  denude.  He 
was  not  entitled  to  do  this  until  all  the  purposes  of 
the  trust  were  fully  accomplished ;  but,  during  all  his 
life,  the  trust  was  in  subsistence— the  widow  of  the 
truster  was  alive— «nd  the  provisions  of  two  of  the 
dai^hters  remained  unpaid.  At  this  time,  therefore, 
William  George  was  not  in  t^uh  to  demand  that  the 
heritable  property  should  be  conveyed  to  him ;  n<Hr 
bad  he  a  right  to  any  specific  subject — ^he  had  cmly  a^w 
creditiy  contingent  both  in  extent  and  iQ  quality ;  and 
(hi9  contingency  caused  it  to  descend  to  the  heir  m 
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mobUSms.    hjms  aeti&9M  of  this  nature,  where  a  ape-  ^ 
dfic  subject  is  not  vested  in  trustees  *  for  the  use  Mdjj^j^^^ 
'  bdioof  of  another/  is  always  held  as  moveahle  in  ^^^'^'^  Ac- 
questions  of  dilig^ce ;  Gria-son  i^.  Ramsay,  25th  Feb.  sw»n^ 
1780,  Mor.  p.  759 ;  Wilson  v.  Amot,  Slst  May  1809;jg;^ff,*^ 
and  there  is  bo  authority  for  applying  a  different  rule 
to  a  case  of  succession ;  Ersk.  B.  ii.  tit  2,  §  12  and  18. 
Hie  case  of  Coutts  v.  Durie,  does  not  apply.   There  no 
es^prcas  instructions  wore  given  in  the  trustndeed ;  and 
the  question  was.  Whether  a  mere  power  to  uplift  and 
diachai^  a  debt  in  an  heritable  bond  was  sufficient 
to  alter  the  character  of  the  right  ? 

Am^weretL^lt  is  a  mistake  to  say  that  sale  was  the 
olgect  of  the  testator,  or  that  the  directions^  to  the 
trustees  were  imperative.  No  doubt  the  words,  *  to 
'  the  end  and  intent,'  occur  in  the  clause,  empowering 
tlie  trustees  to  sell ;  but  these  must  be  construed  by 
tlie  preceding  clause,  where  the  trust  is  declared  to 
be  '  for  the  uses,  ends,  aad  purposes,  therein  after  spe- 
'  dfied.'  It  is  true  that  these  purposes  are  only  spe^ 
dfied  after  the  clause  empowering  a  sale ;  but  this  will 
Jiot  alter  the  nature  of  the  power  itself, 

Tlie  purposes  are,  Ist^  The  payment  of  the  expences 
of  the  trust.  Sd,  Of  the  truster's  debts.  Sd,  Of  the  pro* 
visions  to  the  widow ;  and,  4^,  Of  those  to  the  young, 
er  children.  These  purposes  are  quite  distinct  from 
the  interest  provided  to  the  heir  in  the  5th  clause ;  and 
a  power  of  sale  is  giv^i  as  one  of  the  means  of  fulfil-* 
ling  them«  But  the  testator  also  contemplated  the  case 
of  a  sale  being  unnecessary,  by  ordaining  the  trustees 
(ttpon  his  eldest  son  attaining  the  age  of  25  years)  *  to 

*  denude  in  his  favour  of  such  parts  of  the  heritable 

*  property  as  remained  then  undisposed  o[*  This 
dense  is  quite  inconsistent  with  the  idea  of  an  impera- 
tive injunction  to  sell,  and  makes  it  clear  what  the  in- 


/' 
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*  w!)i2*  '^'^'^^^  of  the  testator  was,  viz.  that  the  trustees  should 
BurreU,  v.  ^U  the  estate,  if  this  became  necessary,  but  that  they 
Burreii^Ac  ghould  preserve  it  to  the  heir  if  the  other  purposes 
Suecettion.  of  the  trust  could  be  accomplished  without  a  sale ;  and, 
^t^aSL'^  by  so  preserving  it,  the  trustees  have  done  exactty 
what  they  were  enjoined  to  do.  As  long  as  the  pro- 
perty was  imdisposed  of,  it  remained  heritable,  and 
must  have  gone  to  his  heirs  in  heritage*  His  right 
might,  in  some  respects,  be  considered  as  a  personal 
one ;  but  such  rights  descend,  not  to  the  executors, 
but  to  the  heir  of  the  deceased ;  Dune  v.  Coutts,  SOth 
Nov.  1791»  Mar.  p.  4624,  and  p.  5595.  There  was 
only  one  event  in  which  the  property  was  rendered 
moveable  destmadonef  although  undisposed  of;  and 
that  was  in  the  event  of  the  heir  dying  before  he  at- 
tained the  age  of  25.  But  the  moment  he  attained 
that  age,  the  right  to  the  heritable  property  undis- 
posed of  vested  in  him ;  and  has  now  descended  to  his 
heir.  The  case  of  Gillies  v*  Dick  does  not  apply ;  for 
there  the  direction  to  sell,  and  to  invest  the  money, 
was  imperative. 

2.  Although  the  right  which  was  in  William  George, 
during  his  life,  was  in  some  measure  contingent,  and  d&» 
pending  upon  the  discretion  of  the  trustees,  that  did  not 
render  it  moveable ;  Lockhart  v.  Wingate,  19th  Feb. 
1819 ;  Brown,  7th  March  1822.  These  cases,  although 
relating  chiefly  to  election  law,  establish  this  principle, 
that  a  person,  by  granting  a  trust-right,  with  a  power 
of  sale,  in  the  most  ample  terms,  retains  a  real  right  in 
the  lands  until  a  sale  has  actually  taken  place.  In 
the  case  of  Wilson  v.  Smart,  the  question  was,  whether 
inhibition  or  arrestment  was  the  proper  diligence  for 
attaching  heritable  property  in  the  hands  of  a  trustee; 
but,  in  deciding  thai  case,  the  C!ourt  held  that  the  case 
of  Dune  could  not  be  affected  by  it ;  for  that  quesr 
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tioDS  of  diligence  were  determined  by  diflferent  rules  ^^  i>«<^- 1^*- 
fipom  those  which  regulated  succession.  Bm^^^ 

Burrell,  &c 


The  CouH^  at  the  first  advising,  by  a  majority,  al-  succession. 
tered  the  Lord  Ordinary's  interlocutor,  and  preferred  2^^*"^ 
the  executors ;  but,  afterwards,  upcm  advising  a  second 
reclaiming  petition  and  answers  (Lord  Craigie  havings 
in  the  meantime,  taken  his  seat  in  the  room  of  Lord 
Biuxoth)  they  altered  their  judgment ;  and  found  *  that 
*  the  heritable  subjects  which  were  unsold  in  the 
<  hands  of  the  trustees,  at  the  period  of  William 
'  Geca^s  death,  descend  to  the  petitioner,  the  heir  at 
'  law  of  the  said  William  George  Burrell,  after  satis- 
'  fying  the  purposes  of  the  trust.' 

At  advising.  Lard  Hermand  remarked  that,  as  the 
purposes  of  the  trust  could  be  executed  without  the 
sale  of  the  heritable  property,  the. trustees  had  no 
light  to  sell,  but  were  bound  to  retain  the  heritage 
far  the  heir,  and  as  a  security  for  such  provisions  as 
were  not  paid. 

Lord  Bdgray  considered  that  this  case  was  to  be 
viewed  as  a  qiUBStio  toluntatU ;  and  it  was  evident, 
from  the  terms  of  the  deed,  that  the  trustees  were  vested 
with  an  unbounded  right  of  property^  and  had  a  full 
power  of  sale.  All  the  cases  referred  to  shew  that; 
where  trustees  hold  an  estate  for  a  particular  party; 
he  in  fact  possesses  through  them.  But  this  is  a  ques- 
tion of  a  different  nature.  The  trustees  held  the  pro- 
perty to  the  end  and  intent  that  it  *  may '  be  sold ;  and 
the  word  *  may'  he  considered. to  be  quite  imperative, 
and  as  powerful  as  if  it  had  been  said  that  they  *  shall ' 
sell.  In  these  circumstances,  the  children  could  have 
no  right  to  any  specific  subject — ^they  could  not  de- 
mand any  special  subject— the  right  was  out  and  out 
4b  the  trustees ;  and  aU  that  the  children  possessed 
was  a  mere  claim  against  them — a  simple  Jus  actio^ 
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14  Dec.  182&.  |2£^^  which  is  moveable.  This  was  the  ground  of 
Bun3C«r  Lord  AUoway^s  interlocutor  in  the  case  of  Gordon  e, 
Burreii,  &c.  Harper,  where  it  was  held  that  a  right  of  this  natui^ 
sucoatum.  did  not  require  a  service  to  vest  it.  Therefore,  as 
Awe^."*^  the  children  here  had  a  mete  Jus  actimis^  it  was  a 

moveable-  right,  and  descended  to  the  heirs  m  f»oU« 

libus. 

Again,  looking  at  the  intention  of  the  party,  the 

deed  declared  that   if  William  George  Burrell  shall 

die,  before  he  attains  the  age  of  25,  *  the  reversion  of 

*  my  estate  and  effects,  above  provided  to  him,  shall 
^  be  divided  by  my  said  trustees  among  my  surviving 
'  children,  equally  among  them,  and  their  heirs  and 

*  successors/  Here,  the  heirs  in  mobiUbus  are  ^ 
pointed  to  succeed ;  and  it  was  impossible  to  suppose 
that  the  maker  of  the  deed  intended  the  pr<qperty  to 
go  to  a  different  party  upon  the  heir  surviving  the 
age  of.  25.  If  any  thing  can  be  gathered  from  the  in- 
tention of  the  maker,  it  evidently  is,  tliat  he  conceived 
the  reversion  moveable. 

Lard  Craigie  observed — ^Thata  trost^eed  for  fa- 
mily purposes  was  truly  of  the  nature  of  a  latter  will, 
and  ought  to  be  governed,  not  strictly  by  the  techni- 
cal terms  and  expressions  which  may  have  been  used, 
1>ut  by  the  probable  intenticm  of  the  truster,  and  the 
objects  in  view.  Next  to  a  propar  administration  of 
the  fundid,  one  great  and  leading  object  of  such  a  deed 
was,  to  avoid  the  difficulty  and  expence  of  transfer* 
ring  the  succession  to  the  different  parties  favoured, 
in  the  various  circumstances  in  which  they  might  be 
placed.  And,  in  general,  it  had  been  justly  held  that 
the  parties  were,  in  point  of  right,  to  be  considered  to 
be,  at  every  period,  in  the  same  situation  as  if  tbe 
.  conveyance  had  beeivdirectiiy  made  to  them.  And  it 
follows,  from  the  same  principle,  that  the  k^jal  succes- 
sion, in  the  heritage  and  moveables  which  belonged  to 
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die  truBter,  is  not  altered,  unless  this  is  expressly  pro-  ^^  ^^^^  *•**• 
Tided  for,  or  necessarily  to  be  inferred  from  the  whole  BurreU  ©T 

deed.  Buxrell^ix. 

Where  there  is  a  positive  injunction  to  sell,  an  un-  sweeBtiom. 
'  due  delay  on  the  part  of  the  trustees  will  not  be  al-^^;^^**^ 
lowed  to  influence  the  rights  of  the  parties.  But 
here,  though  a  power  to  sell  is  given,  the  exercise  of 
it  is  entirely  left  to  the  discretion  of  the  trustees.  The 
special  provision  for  an  equal  division  of  the  whole 
funds,  heritable  and  moveable,  in  the  case  of  the  eld- 
est son  pre-deceasing  before  the  age  of  25,  and  the  sur- 
render of  the  heritable  estate  remaining  in  the  hands 
of  the  trustees,  in  favour  of  George  BurreU,  the  eldest 
80D,  after  the  objects  of  the  settlement  had  been  at- 
tdned,  prove  that  his  right  as  heir  was  not  to  be  li- 
mited, unless  where  the  trustees,  using  their  discre- 
tion, had  accomplished  a  sale.  The  words,  too,  in  the 
fifth  clause,  *  upon  satisfying  these  several  claims,'  &e. 
do  not  import  a  condition  that,  imtil  the  whole  debts 
and  provisions  were  paid,  the  trustees  might  sell,  or 
eould  be  compelled  to  sell ;  otherwise  if,  at  the  dis- 
tanoe  of  twenty  or  thirty  years,  a  debt,  or  the  smallest 
part  of  the  provisions  to  the  younger  children,  remain- 
ed unpaid,  the  whole  rights  and  interests  of  the  par- 
ties might,  without  any  authority  or  necessity,  be  es- 
sentially changed.  The  int^est  which  a  party  has, 
in  virtue  of  a  trust-deed,  has  been  denominated  eijus 
emBM ;  and  so  it  has  generally  been  held  to  be,  as  to 
the  effect  of  legal  diligence.  And,  in  the  case  of  a 
proprietor  making  a  conveyance  ex  fade  absolute  to  a 
trustee,  upon  obtaining  a  back-lK>nd  declaring  the 
trust,  it  may  be  said  that,  in  point  of  form,  he  has 
merely  a/M  tred&liy  and  nothing  else.  Still,  however, 
he  is  truly  and  substantially  proprietor  of  the  lands ; 
and,  upon  his  death,  his  ddest  son  has  the  same  right 
in  the  lands,  while  his  younger  children  are  entitled 
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14  Dec.  1825.  to  the  rents  received  or  un-uplifted ;  and  he,  and  his 
BurireiL  "tu  representatives  after  his  death,  may  hring  an  action  of 
Burreii,&c.  declarator  for  having  their  rights  ascertained,  and 
suecetnon.  Compelling  the  superiors  to  grant  charters  and  precepts 
Heriiabteand  fo^  infeftmcnt ;  11th  March  1756,  Dalziel  v.  Render- 

Moveable*  ' 

son,  Mor.  16,204.  In  this  case,  where  the  trustees  never 
took  infeftment,  the  heir  at  law  might  at  this  moment 
take  up  the  lands  by  a  service,  or  in  virtue  of  a  pre- 
cept of  dare  constat ;  and,  by  obtaining  an  interdict 
against  the  trustees,  his  title  would  be  as  complete 
and  indefeasible  as  if  the  trust  right  had  never  exist- 
ed ;  although  to  the  prejudice  of  creditors  or  younger 
xhildren  no  alteration  could  be  made.  Indeed,  if  the 
trustees  were  now  to  attempt  a  sale,  it  would  not  be 
because  they  thought  it  eligible  or  expedient  for  the 
purposes  of  the  trust,  but  because  in  that  way  an  al- 
teration, not  intended  by  the  truster,  might  be  made 
%  upon  the  succession  to  the  funds. 

Lord  Gillies  differed  in  every  point  from  the  opi- 
nion last  expressed,  except  in  this,  that  the  will  of  the 
testator  was  to  be  viewed  as  the  governing  rule ;  and 
in  endeavouring  to  find  out  what  was  his  intention,  it 
was  necessary  to  look  to  what  he  had  given  to  the 
heir.  He  had  already  given  him  the  estate  of  Ljrne- 
ton,  with  the  heritable  bonds  affecting  it ;  and  he 
then  devised  and  provided,  in  addition  to  this,  the  re- 
versionary interest  in  the  trust  estate.  If  the  heir  died 
before  he  attained  the  age  of  25,  this  reversionary  in- 
terest was  to  go  to  his  executors.  This  is  expressed  in 
terminis.  Now,  his  Lordship  was  at  a  loss  to  perceive 
upon  what  principle  Lord  Craigie  could  discover  that 
l^e  gave  this,  or  intended  to  give  it,  to  a  different  se- 
ries of  heirs,  if  his  son  should  survive  twenty-five 
years  of  age.  There  was  nothing,  in  the  terms  of  the 
deed  to  shew  this ;  and  the  circumstance  appeared  to 
him  a  strong  proof  that  the  executors  of  the  heir  were 
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the  parties  whom  he  intended  to  succeed  upon  his  fail-  ^^  i>ec  18M. 
ure.    It  was  most  important  to  observe  whether  it^^^jj  ~ 
was  the  intention  of  the  ihaker  of  the  deed  that  the  Bunreii,  &c. 
property  should  be  sold  by  the  trustees  or  not.     Now,  su^^oH 
the  words  used  are,  *  to  the  end  and  intent  that  my  ^^jJ^S  *^ 

*  said  trustees  may,  as  soon  after  my  death  as  with 

*  propriety  can  be  done,  and  as  to  them  may  seem 

*  eligible  and  expedient,  sell  and  dispose  of  my  said 

*  whole  estate  and  effects,  heritable  and  moveable.' 
His  Lordship  thought  that  these  words  shewed  that 
sale  was  an  object  of  the  deed;  but  he  thought  it 
dearly  demonstrated  in  the  petition  that  this  clause 
was  imperative,  and  that  the  word  *  may,'  there  used, 
was  to  be  viewed  the  same  as  *  shall.'  It  was  impos- 
sible that  the  trustees  could  be  compelled  to  sell  the 
property — they  were  under  no  penalty  to  do  so  ;  and 
eould  not  be  bound  in  any  other  way  than  by  stating 
"tiiat  the  property  was  vested  in  them  for  that  end  and 
purpose.  It  is  declared  to  be  the  intent  of  the  deed 
that  the  whole  property  should  be  sold  as  soon  aftet* 
the  granter's  death  as  possible;  and  as  the  whole 
might  not  be  sold,  and  in  order  to  prevent  the  trustees 
from  doing  so  at  a  disadvantage,  the  next  clause  was 
introduced  as  to  denuding  of  such  part  as  should  not 
be  converted  into  cash,  in  favour  of  the  heir,  at  the 
expiry  of  the  trust.  This,  however,  could  make  no 
difference  upon  the  rights  of  the  parties. 

But  there  was  another  strong  argument  well  put 
in  the  petition,  that  the  question  is  not  to  be  decid- 
ed by  what  the  trustees  did,  but  by  what  the  tes- 
tator intended  they  should  do.  Now,  if  the  trustees 
had  sold,  would  they  have  been  bound  to  pay  to  the 
heir  or  executors  of  the  deceased  William  Grebrge  Bur- 
rell  ?  This  question  must  be  answered  upon  the  same 
principle  that  must  decide  the  present.  It  is  nothing 
what  the  trustees  have  or  have  not  done ;  and,  if  the 
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14  itec  IM5.  Court  shall  direct  this  property  to  be  given  to  the  heir, 

BuneiiwT    ^P^^  *^®  ^^^^  ®^"°®  principle,  if  it  had  been  sold,  they 

Burreii,  Ac    must  have  given  the  money  to  the  heir  in  heritage, 

AiMMriM.      ^^^  ^^^  to  ^^  heirs  in  mobilibus.    By  enjoining  sale, 

Mow^  ^^  *^^  testator  clearly  contemplated  that  his  whole  pro. 

perty  might  be  converted  into  money,  and  plainly  ii^ 

tended  that  it  should  descend  as  a  moveable  subject  t« 

those  who  were  heirs  in  mobUibus. 

«  _ 

The  Lord  Premdewt  was  very  dear  oH  both  points 
of  the  case.  Tlie  deed  gave  a  power  of  sale  to  the 
trustees ;  but  the  granter  contemplated  that  it  might 
tiot  be  necessary  to  use  it ;  and  then  they  were  to  i^ 
nude  in  favour  of  the  eldest  son.  He  therefore  con- 
templated that  part  of  the  property  might  not  be  sold, 
but  would  remain  heritable,  and  descend  accordinghr. 
His  Lordship  agreed  with  Lord  Gillies  in  thinking 
that  the  case  was  to  be  decided,  not  by  what  the  trus- 
tees did,  but  by  what  it  was  intended  they  should  do ; 
and,  if  they  had  sold  unnecessarily,  he  was  inclined  to 
hold,  upon  the  principle  of  the  case  of  Annandales,  that 
the  sale  would  not  have  affected  the  succession.  Bat 
this  question  was  not  before  the  Court ;  and  therefore  he 
would  not  give  a  decided  opinion  upon  it  His  Lord»- 
ship  remembered  that,  when  tiie  case  of  Wilson  r. 
Smart  was  before  the  Court,  in  the  Second  Divisicn, 
they  were  all  of  opinion  that,  although  property  mig^t 
be  moveable  in  questions  of  diligence,  it  might  be  he« 
ritable  quoad  succession.  His  Lordship's  opinion  was, 
therefore,  in  favor  of  the  interlocutor  preferring  the 
heir. 

Thereafter  the  Court  adhered,  upon  advising  a  p^ 
tition  and  answers. 

Lord  Ordinary,  Meadowbcmk*  For  the  Heir,  Dean  ofFaadkf 
Cranstouny  J.  A,  Murray^  P.  Robertson.  J.  B,  Frasevy 
W.  S.  Agent-  For  Executors,  Moncriefy  FuBertoH, 
Sandfard.    J.  B.  Wait,  Agent.    Mr  HamUm,  Clerk. 

C. 


Na  86.  COURT  OP  SESSION.  148 


FIRST  DIVISION. 

No.  XXVI.        '  December  15. 1825. 

CHARLES  MARQUIS  of  QUEENSBERRY, 

agaiiut 
The  executors  of  WILLIAM  DUKE  of 

QUEENSBERRY. 

Tailzie.— -Reparation.— /»  an  entail  containing 
prohibitory,  irritant,  and  resolutive  clauses,  but 
which  teas  not  recorded,  an  action  of  damages 
en  account  of  a  contravention  found  competent 
against  the  representatives  (fihe  contraveTier. 

The  entail  of  the  estate  of  Tinwald  and  others,  exe^ 
oited  in  1769»  contained  inter  aUa  the  following  pro^ 
bibiiion : — '  That  it  should  not  be  lawful  to  any  of 
'  the  said  heirs  to  set  tacks  or  rentals  of  th6  said  lands, 

*  or  any  part  thereof,  for  any  longer  space  than  19 

*  years,  and  without  diminution  of  the  rental ;  and 
'  that  it  should  not  be  lawful  to  any  of  the  said  heirs 

*  to  take  grassums  for  any  tack  or  rental  to  be  set  by 

*  them ;  but  to  set  the  said  lands  and  estate  at  such 
'  reasonable  rents  as  could  be  got  therefor,  so  that  the 

*  sueceeding  heirs  may  not  be  hurt  or  prejudiced  by 

*  the  heir  in  possession  setting  the  lands  at  an  under 

*  value,  or  taking,  by  way  of  grassum,  what  falls  an- 

*  nually  to  be  paid  out  of  the  produce  of  the  lands.' 
This  and  the  other  prohibitions  were  fenced  with 

the  necessary  irritant  and  resolutive  clauses ;  and  the 
entail  was  in  other  respects  complete ;  but  it  was  not 
lec&cded  in  the  register  of  tailzies.     William  Duke  of 


J 
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15  Dec.  1835.  Queensbeny  possessed  the  estate  under  this  deed  of  en- 
^**T*^  tail ;  and,  upon  his  death  in  1810,  the  Marquis  of 
Queenflberry  Queensbeny,  who  succeeded  to  him  in  these  estates, 
beny  £«i:u.  brought  an  actiou  of  damages  against  the  executors  of 
^^^  the  Duke,  founded  upon  the  mode  in  which  he  had  let 

Tttiins.  the  estate,  which  was  alleged  to  have  been  a  contraVen- 
ReparaHoiu  ^.j^j^  of  the  entail.  It  was  inter  alia  objected,  with  regard 
to  part  of  the  leases,  that  the  original  tacks  were  current 
at  the  time  the  action  was  raised  ;  so  that  the  pursuer 
.  could  not  have  suffered  any  damage,  the  new  rents  be- 
ing rather  higher  than  the  old.  This  defence  was  sus- 
tained both  by  the  Court  of  Session  (15th  Nov.  1815) 
and  by  the  House  of  Lords  (26th  May  1820) ;  but  *  with- 

*  out  prejudice  to  any  action  or  actions  to  be  hereafter 
brought  on  account  of  this  and  the  other  leases.' 

A  lease  of  the  farm  of  Tinwald  Mains  wa&  in  this 
situation ;  and,  upon  its  expiry,  the  Marquis  brought 
a  new  action,  under  the  above  reservation,  libelling 
upon  the  clause  of  the  entail  above  quoted ;  and  stating 
that  the  farm  had  not  been  let  at  such  reasonable  rents 
as  could  have  been  obtained  therefor ;  and  concluding 
for  the  damages  which  he,  as  heir  of  entail,  had  sus« 
tained  thereby. 

The  defenders  at  fi^t  gaVe  in  defencies  upon  the 
merits ;  but  they  afterwards  stated  an  additional  de* 
fence,  in  which  they  objected  to  the  relevancy  of  the 
action,  even  supposing  that  there  had  been  a  contra- 
vention of  the  entail.  It  was  in  these  terms  : — *  The 
'  deed  of  entail  under  which  the  Noble  pursuer  has 

*  succeeded  to  the  Tinwald  estate  contains  certain  irri<^ 

*  tant  and  resolutive  clauses,  declaring,  that  any  heir 

*  who  should  contravene  the  conditions  of  the  tailzie 

*  should  forfeit  his  right  to  the  estate ;  and  that  the 
'  acts  and  deeds  done  in  contravention  should  be  void 

*  and  null.     But  these  are  the  only  penalties  which 

*  the  deed  of  entail  has  annexed  to  any  deed  of  contra- 


No.  £6.  COUBT  OF  SESSION.  145 

'Tendon;  and  it  does  not  contain  any  condition  or  is  Dec  isas. 

*  declaration  ^ver  importing  that  the  representa- ^^j^J-^ 

<  lives  of  any  iieir  who  should  possess  the  estate  should  Queensbeny 
'  be  liable  in  damages  to  a  succeeding  heir  on  account  ^Ext^uton." 
'  of  any  allured  acts  of  contravention.     It  would  th?re-«      ^~~ 

g.  Tailzie. 

*  n>re  be  plainly  inconsistent  with  the  known  rules  of  in-  ReparoHtm. 

*  terpretation  applicable  to  rights  of  this  nature^  to  al- 
'  low  the  pursuers,  in  the  present  case,  to  demand  repa«» 

*  ration  from  the  defenders  on  account  of  an  alleged  act 

*  of  contravention  on  the  part  of  their  author,  while 

*  the  only  deed  imder  which  the  pursuers  have  right 

*  to  the  estate  gives  no  countenance  whatever  to  any 

*  such  demand.     If,  in  consequence  of  the  entail  not 

*  having  been  recorded,  the  pursuers   cannot  avail 

*  themselves  of  the  only  mode  of  redress  which  would 
'  have  been  competent  to  them  against  the  allied 
^  contravention,  they  have  themselves  to  blame  for 

*  not  having  insisted  upon  the  entail  being  recorded 

*  during  the  lifetime  of  the  late  Duke  of  Queensberry? 
The  Lord  Ordinary  took  the  case  to  report  to  the 

Court  on  informations. 

Argued  for  the  pursuer — 

This  defence  assumes  that  the  penal  quality  of  the 
provisions  and  restrictions  in  an  entail  constitutes 
their  true  And  oiily  legal  quality.  But  these  provi- 
sions and  restrictions  are  not  properly  penalties,  but 
the  terms  and  conditions  upon  which  the  estate  is  to 
be  held.  The  basis  of  entail  law  is  the  recognized 
power  of  the  entailer  to  attach  such  conditions  to  the 
possessioil  and  enjoyment  of  the  property  as  he  thinks 
proper,  thereby  imposing  an  obligation  on  those  into 
whose  hands  the  estate  successively  comes,  and  confer- 
ring a  corresponding  right  in  the  remoter  heirs,  to 
make  good  those  obligations. 

K 
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WDec:  itu,     la  tijgtxd  to  the  effect  of  tkesfe  «6iiditidiu^  e  dis. 
Mmufarf^    tinction  has  b6e&  tftade  between  bttrt  \rii6  take  the 


Que^ab^rry  dilooeteioli  tuid^t*  thein^  atad  third  parties  who  cm^ 
ry  Executors."  tract  with  tho^e  hdrs.  In  die  latter  ease,  hoireT^r 
.  "7"^  dear  the  prohibitions  and  ftstrictiolia  knay  appear  to 
lupmitim.  be,  certain  forms  are  indidpeteable  to  theil-  efficeu^ ; 
bnt^  with  regard  to  tbe  heird  themselves,  the  will  bf 
the  entailer  foUns  the  law  to  which  the  heirs,  hj 
takihg  the  estate,  rolnntarily  subject  thettisri ves.  Hie 
observance  of  those  eoftditions  forms  an  oMigation 
agamst  Ih^m,  and  in  fatonr  <of  their  succestors.  Eadi 
heir  who  takeb  iSc^  estate  under  the  bnftail,  binds 
himself  to  observe  and  obey  the  Various  provisieos 
tod  reDstrictiom  attached  to  his  possession,  as  com- 
j^letely  as  if  he  had  granted  a  formal  Writteii  obli^ 
tion  to  thM  effect.  The  entail  cdntains  the  teima  of 
that  oUig^tion ;  and  his  possession  of  the  estate  toider 
these  terms  forms  a  rei  interventus,  which  completely 
rivets  the  obligations  upota  him. 

The  distinction  between  heirs  and  third  parties, 
onerously  contracting  with  them  In  regard  to  1h^ 
effect  of  thS  obligations  contained  in  the  entail^  is  re- 
cognized by  all  our  authorities ;  Htsf^s  Min.  Intact. 
tit.  16,  j  9, 11»  18;  MMieMie,  vol.  ii p.  490;  Stair, 
B.  ii.  tit.  S,  $  A9 ;  JErsk.  B.  iii.  tit.  8,  $  88. 

In  the  present  case,  the  entail  in  itself  is  complete; 
and  the  reason  of  its  being  inoperative  ag&hiflk  tfxhrd 
parties  is  the  fediure  to  record  it  in  the  register  of 
teHzies ;  but  it  is  fixed  law  that  registration  of  an  eft« 
tail  is  not  necessary  to  preserve  the  fidl  effedt  of  the 
fetters,  in  sa  &r  as  they  operate  agaiftst  heirs ;  Wil^ 
lisoh  V.  Callancfer  of  Borrater,  Fedb.  26.  17JM,  Mor.  p. 
15,869 ;  Hall  v.  Cassie,  Feb.  1726,  Fo^.  IHcf.  vol.  ii. 
p.  486,  Mor.  p.  16,878. 

Where  the  entail  is  iin^i^,  i^d,  oiimi^aa^y 
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not  binding  upon  third  parties,  owmg  to  the  want  of  a  ^^  ^^^^  ^"^ 
nsofaitlTe  or  irritant  clause,  still  its  effect  as  a  per-  mmouW 
noal  dUigation  upon  those  who  take  under  it  has  ^^if^'^'^PT 
been  reoogmBed  in  numerous  decisions ;  Lord  Strath- ry  Ezecuton. 
BftTvr.  Duke  of  Douglas,  fid  Feb.  1T28,  Mar.  15,3T8 ;  tJ~ 
Gordon  Gumming  of  Pithirg,  v.  Gordon,  fidth  July  ^^TMro^^^. 
1761,  Mor.  p.  15,518 ;  Suliherland  v.  Sinclair,  26th 
I\ib.  1801  ;  Lockhart  9.  Stewart,  11th  June  1811 1 
Lord  Breadalbane  v.  Campbell  of  Monzie,  12th  June 
1S12 ;  Greig  of  Rosebank  r.  Rotiiwells,  7th  Dec.  1705, 
FtffieM^  p.  50 ;  Hay  v.  Lord  Advocate,  dth  Feb.  176S„ 
Mar.  p.  15,603 ;  Earl  of  W^nyss  i^.  Earl  of  Hadding- 
ton and  others,  28th  Feb.  1815. 

The  registration  of  the  entail  adds  nothing  to  its 
oUigatory  effects  against  heirs.  It  is  a  measure  cal^ 
colated  soleiy  for  the  security  of  third  parties,  and 
qion  the  alienee  of  which  third  parties  alone  ciui 
found*  The  personal  obligation  is  entirely  indepen^- 
dent  of  tins ;  and,  if  violated,  the  liability  for  damage, 
in  case  of  contravention,  follows  as  a  matter  of  course. 

In  the  case  of  the  Earl  of  Wemyss  and  March  r. 
the  Tenants  and  the  Executors  of  Duke  William  (28th 
I>Be.  1815)  it  was  fouild  by  the  Ckmrt  that  the  claim 
of  damages  lay  against  both  executors  and  tenants  ; 
and  they  were  found  liable  in  violent  profits  from  a 
certain  period.  It  is  no  doubt  true  that  this  finding 
as  to  the  trustees  was  reversed  upon  appeal ;  but 
fliere  was  a  reservation  in  the  judgment  of  the  ques<- 
ticm  how  far  th^  executors  were  liaUe  to  account  for 
the  grassums  received  by  the  late  Duke ;  and  Uie  re^ 
versal  itself,  as  appears  from  the  notes  of  the  Lord 
Chancelh»!^8  opinion,  proceeded  upon  the  peculiar  cir-' 
cnmstances  of  the  case,  and  was  not  intended  to  de- 
rogate from  the  general  doctrine  formerly  establish- 

fd. 

K.2 
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16  Dec  11125.      Argued  for  the  defenders — 

Mirauia  of         Whatever  room  there  might  be  for  such  a  cUtim  as 

Queensberry  the  present,  in  the  case  of  an  imperfect  entail  (lis  in 

».  Queensber*    _  *.    *  ^v        «  .  i 

ry  Executon.  the  casc  of  Ascog*)  where  It  may  be  presumed  that 
~  ^^  entailer,  by  not  availing  himself  of  the  powers 

Reparation,     given  him  by  the  statute  1685,  looked  to  the  com-* 
mon  law  remedies  which  would  arise  to  the  substi^ 
tutes  in  the  event  of  a  contravention,  there  can  be  no 
room  for  such  a  construction  in  the  present  cdse. 
Here  the  entail  contains  every  necessary  prohibition ; 
and  every  prohibition  is  secured  by  effective  irritant 
and  resolutive  clauses  ;  and  the  entailer  has  distinctly 
declared  what  are  to  be  the  consequences  of  a  contnu 
vention  of  any  one  of  these  prohibitions.     He  cannot, 
therefore,  have  intended  to  leave  the  substitutes  at 
liberty  to  neglect  these  remedies,  and  to  substitute  in 
tiiieir  place  an  action  of  damages  against  the  contra^ 
*  vener  or  his  heirs,  of  which  not  a  word  is  said  in  the 
entail.     To  allow  such  an  alternative  as  this  would 
be  just  opening  a  way  to  defeat  tiiie  most  perfect  en- 
tail ;  for  the  substitute,  instead  oi  bringing  an  action 
to  set  aside  the  deed  prohibited,  might  allow  it  to 
proceed,  and   the  estate  to  be  alienated,  and  then 
claim  damages  from  the  contravener  or  his  represen- 
tatives.    Where,  therefore,  an  entail  is  complete,  the 
heirs  are  not  entitled  to  resort  to  other  remedies  than 
those  which  the  entailer  has  expressly  created.     This 
was  found  in  the  action  of  damages  which  was  brought 
against  the  present  defenders  by  the  Duke  of  Buc* 
clench  on  account  of  the  leases  on  the  Queensberry 
leases ;  and  it  was  held^  both  by  the  Court  of  Session 
and  by  the  House  of  Lords,  that  an  acticm  of  damagea 


*  When  the  papers  in  this  case  were  drawn,  the  case  of  Aflcog  was  in 
dependence  upon  a-bearing  before  the  whole  Court,  but  no  decision  had 
been  pronounced. 
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in  such  a  case  was  incompetent.     If,  therefore,  the  ^^^^c.  1025. 
entail  in  question  had  been  recorded,  and  thus  been^^j^TI^J^^ 
rendered  completely  operati  ve»  the  pursuer  could,  un-  Queensbe^y 
der  this  decision,  have  adopted  no  measure  but  a  re- ry  Executors. 
dnction  of  the  leases — such  an  action  of  damages  as  ^^^^ 
die  present  would  have  been  incompetent;   and  it Jieparatum. 
would  be  a  strange  doctrine  to  hold  that  the  cir- 
comstance  of  the  entail   not  being  recorded  during 
Duke  William's  lifetime  can  have  the  effect  of  giving 
a  remedy  to  the  substitute  heirs,  which  the  entail  has 
not  given  them. 

Moreover,  it  was  in  the .  power  of  the  pursuer, 
and  of  all  the  other  substitutes  in  existence,  to  have 
rendered  their  right  under  the  entail  secure  by  get- 
ting it  recorded ;  but,  as  he  has  omitted  to  do  this, 
he  cannot  now  substitute  an  action  of  damages  for  the 
remedy,  by  reduction,  which  he  would  have  had 
under  the  entail. 

It  has  no  doubt  been  held  that,  in  a  question  inter 
iaredeSf  an  unrecorded  entail  is  effectual;  Willi- 
son  9,  Callander,  supra;  but  the  only  effect  of  this 
would  be  to  have  rendered  incompetent  to  the  present 
pursuer,  when  the  leases  in  question  were  let,  to  have 
brought  an  action  of  declarator  against  the  late  Duke. 
It  gives  no  support  to  the  notion  that  the  heir  is  to 
be  supplied  with  a  new  remedy  which  woidd  not 
have  been  competent  under  a  complete  entail. 

nke  Court  unanimously  repelled  the  objection  to 
the  competency  of  the  action. 

Lord  Hermand  considered  that  there  was  a  great 
difference  between  the  present  case  and  that  of  Lord 
Wemyss;  for,  in  the  latter,  the  entail  was  perfect, 
and  had  been  recorded,  and  the  heir  had  his  remedy  by 
setting  aside  the  act  of  which  he  complained ;  but,  in 
the  case  of  Ascog,  where  the  entail  was  not  so  ren- 
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15  Dec  1886.  dered  eifectual  against  third  parties,  and  that  remedy 
MarqXrf  could  not  be  obtained,  the  Court  held  that  the  heir 
^0^*^*1^  contravening  would  be  liable  in  reparation  and 
ry  £x6cutox8.  damages ;  and  that  rule  must  be  binding  in  the  pre^ 
Tauirie.  ®^^*  ^ase.*  It  was  Hie  duty  of  the  heir  in  possession 
JUpatrMm.  to  reoNrd  the  entail ;  and  his  representatives  were  not 
entitled  to  found  upon  his  not  having  done  so. 

Lord  Balgray  thought  tiiat  it  was  the  duty  of  the 
heir  for  the  time  to  record  the  entail,  which  was  the 
title  of  his  possession ;  and  that  no  objection  arose  to 
the  present  action  because  the  entail  had  not  been  pat 
on  record  by  the  pursuer. 

The  maker  of  an  entail  was  entitled  to  direct  how 
the  property  left  by  him  should  be  managed  by  those 
whom  he  caUed  to  the  succession ;  and,  if  th^e  wto  a 
prohibition  that  the  heir  should  not  reap  benefit  at 
the  expence,  and  to  the  injury  of  the  subsequent  h^rs 
of  entail,   and  if  any  heir  acted  in  contravention  of 
that  prohibition,  and  put  money  into  his  pocket,  to 
the  injury  of  the  next  heir — there  was  no  principle 
upon  which  it  could  be  held  that  the  next  heir  was 
not  entitled  to  reparation  of  the  loss  he  had  sustained. 
His  Lordship  observed  that  he  could  not  explain  the 
judgment  of  the  House  of  Lords  in  the  case  of  Lord 
Wemyss,  reserving  action  for  the  grassimi  received, 
except  upon  the  principle  that  the  heir  is  entitled  to 
recover  the  damage.    Take  the  case  of  an  heir  of  «(i« 
tail  selling  the  materials  of  the  mansion-house— his 
right  might  be  set  aside,  but  still  he  would  not  be  per* 
mitted  to  pocket  the  price.     In  the  present  case,  ther# 
was  an  express  prohibition  to  let  leases,  except  for  a 
reasonable  rent.    This  prohibition,  it  was  relevantly 


^■■b 


«  At  tiiU  time  th*  Court  had  pranounced  «&  Intarlocatar,  findiwg  tiwt 

the  contravener  was  bound  to  reinvest  the  price  of  the  eatate  of  Ascqg  vpan 
lands,  to  be  contained  in  an  entail  under  the  same  fetters. 


k 
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iiiiertixij  fa^  iMn  emtraveittfd ;  and  if  this  could  hp  » i>ec  im. 
pov«l,  tjie  imrfiuer  would  be  eotitlod  to  damages.       M^JTXrf 

X^9fsei  GiUisi  mid  that  thia  waa  a  qu^ation  of  r^la.  Queeiubeny 
YBncy ;  asd*  in  disi^sing  it,  it  must  fae  aflsumed  that  the  rj  EsMutooL 
BrobiUtiona  bad  been  contravened.     His  Lordship  „  .,r — 
liumght  that  there  oduld  beno  doubt  in  the  present  ease.  Repmrm^m^ 
HaldiBg  tba  deciaion  in  the  ease  of  Aseog  to  be  cor^ 
iietf^wfaicb  ]be  was  haimd  to  do,  although  he  ha^ 
difisBsd  ^roB)  tiie  a|union  of  the  majority  of  the  Court, 
!-(4t  was  daeifiiyt  ^  the  pt esent  question.    Here,  to  be 
fnrot  Om  antadl  was  perfect  in  all  its  clauses,  though 
ineffiBctual  aga^l8t  thind  parties  from  want  of  regia- 
lirtian;  but  it  was  th^  duiy  id  the  heir  in  possession 
to  rsMsd  the  entail ;  &*d  the  d^sod^xs  cannot  found 
npoB  hia  £aflt  in  not  hor^ig  4one  so. 

huoi  (haigie  observed,  tibai  a  deed  of  entail^  when 
aecaiad  io  by  the  heirs  appemited  to  suoceed,  formed 
a  contract  obliging  the  successive  heirs  to  observe 
folly  and  honestly  the  conditions  imposed  on  them ; 
aiid/wh^ever  the  contract  was  not  fulfilled,  damages 
were  dii«.  If^  indeed,  a  decree  of  contraviention  were 
iobteinodt  and  the  a^  of  contoavientian  s^  aiside,  as 

well  as  tiie  rigbt  of  the  eontravener,  as  soon  as  the 
forms  of  litigation  would  permit,  no  damages  could 
be  claimed;  because^  in  such  a  case,  the  successful 
P^irljy  has  obtained  implement  of  the  conditions  im^^ed 
by  the  entail.  But  if,  by  litigatiag  Qi^  false  (^  j^iy^- 
bus  groimds,  the  eontravener,  or  those  deriving  right 
firmn  him,  continued  to  maintain  possession,  to  the  in- 
jury of  the  next  heir,  his  Lordship  had  no  doubt  that 
violent  profits,  or,  in  other  words,  that  damages  would 
be  given,  as  was  don^  for  a  certain  period  in  the  case 
of  the  Queensberry  leases.  With  the  case  o(  the 
Earl  of  Wemjrss,  which  had  been  referred  to,  his 
Lordship  was  not  acquainted;    but,  in  the  corres- 
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1^  Dec,  lay,  ponding  case  of  the  Queensbeny  leases,  where  the 

Maixiuiflof    claim  for  violent  profits  for  part  of  the  time  wa# 

^"q^^j  rejected,  the  ground  of  decision,  both  in  the  Court  of 

ry  Executors.  Scssiou  and  in  the  House  of  Lords,  was  not  any  sup- 

Tau^eT'      posed  defcct  in  the  deed  of  entail,  but  the  general  prac- 

Beparaium.    ticc  as  to  grassums  taken  by  heirs  of  entail,  comite- 

nanced  as  it  had  been  by  the  opinion  of  eminent  law- 

yers,  and  indirectly,  in  some  measure,  by  the  decisions 

of  the  Court.      The  reservation  as  to  a  proportion  of 

the  grassums,  corresponding  to  the  possession  of  the 

lands,  between  the  death  of  the  contrav^er  and  the 

date  of  the  final  decree  of  removing,  appeared  to  follow 

from  one  of  the  grounds  of  the  judgment  of  the  House 

of  Lords,  in  the  principal  cause,  importing  that  the 

grassums  had  been  in  part  paid  for  the  possession  of 

the  lands,  when  the  granter  had  no  right  to  them.* 

The  Ltord  President  concurred  in  the  opinions  de- 
livered, 

Lord  Meadowbanky  Ordinary.  Act.  Jeffretfy  FuJlerUm, 

Sandfbrd.  Walker^  Richardson^  and  Melville^ 

W.  S.  Agents.  Alt.  Deem  of  Faculty  Cranstoun^ 

Irvinfff  J.  A.  Murray ^  Cockbwm.  Alex.- Lamoni^ 

W.  S.  Agent.  Sir  R.  DundaSj  Clerk. 

C, 


*  See  notes  of  the  opinions  of  the  Lord  Chancellor  and  of  Lord  Redes« 
dale,  in  1819,  p.  108, 109, 140, 141. 


No.  27.         COURT  OF  SESSION.  US 


SECOND  DIVISION. 

No.  XXVII.  December  16. 1825. 

JOHN  AND  ALEXANDER  WALKER 

agmnst 
JAMES  STEELE. 

Revocation. — Implied  Will.— -^  tvi&h  and  m- 
temtien  Mpres^ed  to  cancel  a  deed  not  being  Jid- 
lowed  by  actual  cancellation  (the  part;/  having  died 
be/bre  Ae  deed  teas  returned  by  the  agent  in  whose 
poeeeeeion  it  had  been  left)  is  not  equivalent  to  reeo- 
cation. 

Th£  pursuers  raised  an  action  of  reduction  on  various 
grounds  of  fraud,  circiunvention,  and  of  revocation  of 
the  testament  of  their  sister,  to  whom  they  were  heirs 
at  law,  which  was  resisted  by  the  defender,  to  whom 
the  deceased  had  bequeathed  a  legacy  of  £200.  The 
case  was  remitted  to  the  Jury  Court,  where  the  follow- 
ing  issues'  were  tried : — *  It  being  admitted  that,  on 
'  the  28th  of  March  1822,  the  late  Margaret  Walker 
'  signed  the  disposition  and  deed  of  settlement  in  pro- 
^  cess,  and  that  the  said  deed  was  prepared  by  John 

*  Simpeon,  writer  in  Bathgate,  and,  after  signature, 
'  remained  in  the  custody  of  the  said  John  Simpson 

*  from  the  28th  of  March  till,  after  the  death  of  the 
'  said  Margaret  Walker,  whidi  took  place  about  five 
'  days  afterwards,  viz.  on  the  3d  or  4Ui  day  of  April 
'  of  the  year  foresaid-^ 

<  \st.  Whether,  on  or  about  tlie  said  28tfa  day  of 
'  Marcii,  the  said  Margaret  Walker  was  in  a  weak  state 
'  of  mind,  and  liable  to  be  imposed  upon  ?  And  whether 

*  the  defender  did  take  advantage  of  her  said  state  of 
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16  Dec.  i8Sd.  ponding  case  of  the*  ^,  by  import^ 

AfX^i^    ^^^^"^  ^^^  violent  •    -^  ^aid  deed  ? 

^ueensbeny  rejected,  the  ffTou        *  ?ned  the 

V.  Queensbef-  •  4         •"'^  * 

17  Executors.  Session  and  in  *  ^.rja  tkw 

y^^T —      posed  defect  ir  *^im  Simpson  to  ^ 

Beparatiaru     tice  ES  to  g"  ^^^f  ^^  s^d  Margaret 

nanced  as  *  Macel  and  destroy  tim  'same  ? 

yers,  and  ^^  J<^  Simpson  refused  or  fail- 

of  the  ^  1*  ^^  said  deed  ?* 

the  p  -^  ^^  ^^  j^^^  ^^  ^  these  terms  : — ^They 

lane*  ibe  defender  on  the  first  if«ae ;  and  fizid  for  ikt 

dp      u^ers  on  the  first  hrAodi  of  the  second  isaU9»  t^iat 

^   .  jtfaiiHaret  Walker  did  require  the  deed  hack  for  the 

f  purpose  o£  eancelling  the  aaid  deed :    Find*  OQ  the 

'  «6ooBd  branch  of  the  second  is8ue»  thet  Mr  Simpion 

*  did  not  refuse,  or  intentionally  delay,  to  dsUvor  up 

*  the  said  deed/ 

The  Lord  Ordinary, '  in  respect  of  Om  verdicts"  n- 
dueed  the  deed,  and  foiiad  the  d^n4w  lii^ble  In  ejc* 
penoes. 

Th&defendtt  redamgci  and  jpii^M^M^Th^  £9c(^  ai^ 
fixed  down  by  the  verdict  of  the  jury,  beyoi^d  whkb 
Ike  Court  is  not  bound  or  entitled  to  travd ;  mi  it 
mfirdy  estaUiahes  an  intention  at  one  time  to  revoke, 
urixich  may  have  been  afterwards  changed*  ^Fen  sup- 
posing that  the  testatrix  was  only  previ^ted  from  «iu^ 
rjriag  her  resolution  into  effect  by  her  de»th»  before 
dfte  got  bai^  the  deed,  that  was  a  £»taiiity  wtudi  the 
Ckwrt  csannot  remedy.  The  Terdict  eopiptotely  ib- 
solves,  not  only  ibe  defender,. but  every  other  pimsan, 
from  having  been  ihe  blameable  eajftie  of  preA^^entbig 
the  deed  from  being  restored  to  her.  The  jndgnMnt 
of  tiie  House  dT  Lords  <8d  July  1^18)  in  t||e  esse  of 
Sir  Hector  Monro's  sottlement,  n  quH0  de^ve  ((rf  the 
present  question. 
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The  pursuers,  in  answer,  founded  chiefly  on  the  old  16  Dec.  I825  . 
case  of  Buchanan  v.  Paterson,  4th  Nov.  1704,  reported    '^7  ^  ^^ 
hy  Fountainhall  and  Dalrymple.  Steele. 


The  Court  unammoualy  altered  the  interlocutor  ofimpoed  wul 
the  Lord  Ordinary.  They  held  it  to  be  clear  law,  that 
an  intention  to  caned,  however  clearly  ecqH-essed,  was 
not  equivalent  to  revocation ;  and  that  it  would  be  a 
most  dangerous  and  pemiciott$  doctrine  to  admit  an 
intention  to  revoke,  expressed  merely  '  emissione  ver^ 
*  bormm,*  and  proved,  perhaps,  by  parok  testimony,  to 
overthrow  or  control  the  authority  of  written  docu- 
ments* Sir  Hector  Monro's  case  was  much  more  fa*- 
vonrable  for  the  pursuer.  The  intention  to  revoke  was 
there  deliberately  expres^  in  writing  under  his  own 
hand;  and  the  Court  here  decided  it  on  the  view 
that  his  letter  of  instmcUons  was  to  be  considered  as 
a  holograph  codicil  to  his  will;  but  the  House  of 
Lords  reversed  that  judgment  on  the  express  wd 
somewhat  nice  ground,  that  no  expression  of  inten- 
tion, however  clear,  where  any  thing  remained  to  be 
done  afterwards,  which  was  ncft  actually  done,  could 
be  equivalent  to  revocation.  It  wm  also  remarl^ 
thaty  even  if  the  jury  had  found  that  Simpson  had  re- 
tained the  will  improperly,  und  if  the  old  case  of 
Buchanan  were  «till  to  be  considered  4s  an  aqitbority, 
Ae  only  length  that  it  would  go  would  be  to  de^^ 
prive  horn  td  any  boiefit  that  he  could  daim  under  the, 
deed ;  but  that,  to  idl  other  intents  aod.  purposes^  it* 
irould  be  valid*  They  tij^refpre  tmoHzmd,  ike  d^fen^ 
fender  with  eKpences. 

Lsvd  OidiHtfy,  EldhL  A<^.  S.  Mare  et  Mancriej:  Alt 
Jnmeson  et  Cockbunu  Andrew  Smith,  W .  S.  and 
RtMeUy  Tody  and  Hilly  W.  S.  Agents.        B.  Clerk. 


f. 
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FIRST  DIVISION. 

No.  XXVIII.  December  n.l%iS. 

JAMES  WllSXm^^^uspender, 

against 
JOHN  AND  JAMES  MITCHELL—CAfliy^r*. 

Process. — ^Bill-Chamber. — ^Act  of  Sederunt 
14th  June  1799- — A  bill  of  suspension  presented 
wiAaut  caution  being  passed  in    VacaUen  upoti^ 

'   caution,  found  competent  to  present  a  second  bill  at 

any  time  during  Vacation,  until  a  certificate  of  re^ 

Jusal  has  been  taken  out,  and  that  it  was  noi  ne^ 

eessary  that  such  second  bill  be  presented  *  to  the 

^  immediate  succeeding  Ordinary.' 

Wilson  presented  a  bill  of  suspension  of  a  charge 
for  pajrment  of  a  promissory  note  for  £105.  14s.  7d. 
alleging  forgery,  and  praying  for  letters  of  suspen- 
sion without  caution  or  consignation.  The  Lord  Or- 
dinary (8th  Oct.)  passed  the  bill,  ^  on  the  complain- 
*  er's  finding  caution.'  On  the  lapse  of  fourteen 
days,  the  chargers  gave  in  a  note  to  the  clerk,  in  com* 
men  form,  for  a  certificate  of  refusal,  in  respect  no 
caution  had  been  found.  But  the  suspender,  consid- 
ering the  bill  as  having  been  refused,  had  presented  a 
second  bill,  (25th  Oct.)  on  which  he  had  obtained  a 
sist,  and  an  order  to  answer.  This  second  bill  was 
afterwards  passed  by  the  Lord  Ordinary,  without 
caution  or  consignation. 
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The  diargers  brought  this  interlocutor  under  the  n  ^^'  ^^iA. 
review  of  the  Court  by  a  note ;  and  olffeeted  to  the  ^^^^^^^^^ 
^mpelency  of  the'  second  bill  on  the  two  foUowmg  Mitchells. 

grounds:  p^^;;;;;;;' 

I.  This  being  the  case  of  a  passed  biU,  if  the  party  ^^J^^^' 
wished  to  subnrit  the  interlocutor  to  review,  the  only  runt  uth  June 

1799 

competent  mode  of  procedure,  under  the  act  of  se- 
denmt  14th  June  1799>  was  to  Apply  to  ike  Lord  Or- 
dinary for  a*  sist  against  the  letter's  being  expede,  till 
he  had  an  opportunity  of  petitioning  the  Court  to  pass 
the  bill  without  caution  or  consignation.  Undef  the 
above  avM  of  sederunt,  and  according  to  the  universal 
practice,  it  is  only  by  a  petition  to  the  Court  t&at  the 
party  can  get  redress. 

II.  Even  in  th6  cAse  of  a  refused  biU,  a  second  bill  can 
only  be  preseUted  to  the  next  immediate  succeeding  Or-^ 
dinary,  under  the  above  act  of  sederunt.  In  thiacase, 
the  interlocutor  on  the  first  bill  is  dated  llie  8th,  where^ 
as  the  seeond  bill  was  not  presented  till  the  25th  of  Oct. 
80  that  more  than  a  fortnight  had  elapsed  before  the 
second  bill  was  presented ;  and  there  had,  of  course, 
been  two  intervening  Lords  Ordinary.  A  bill  in 
gindlar  circumstances  was  refused  as  incompetent,  by 
the  Second  Division,  in  the  case  of  Morison  r.  Levy, 
9th  March  1824. 

Answered — ^The  passing  of  this  bill  upon  caution 
was,  in  the  circumstances  of  this  case,  just  equivalent 
to  refusing  it.  The  objections  to  the  ccmpetency  of 
the  second  bill,  arising  out  of  the  act  of  sederunt,  do 
not  apply  to  this  case ;  for,  1st,  The  privilege  of  ap- 
[dying  for  a  sist  to  petition  the  Court  is  only  compe- 
tent where  the  bill  has  been  refused  in  vacation,  with- 
in three  weeks  of  the  sitting  down  of  the  Court ;  but 
the  interlocutor  in  this  case,  passing  the  bill  on  can- 


.-^ 


198  DECISIONS  OF  THE  N«.  at. 

^  wtw^  tion,  wte  pranountea  on  8tii  Ctet.  more  tluin  a  iMnth 

wuaon  9.      before  the  meedng  of  the  Court ;  bo  tk^  the  suBpeii* 

Mitchdk.     ^^  jimj  n^  ^y|^^  temedjr  but  1^  pretfenting  a  eeeoitd 

Proeg$9.        bill.    3d,  The  provision  in  the  act  of  sederuntt  that  a 

^f^^^Uri^*  second  bill  may  be  preeentld  to  the '  m»t  inunedlatdy 

J^im     *  succeeding  Ordinary/  hasbeenhdid  to  mean  that  the 

party  camplaioing  should  have  an  oppcurtunily  of  ap» 

{dying  to  a  different  Lord  Ordinary  from  the  one  by 

whom  the  former  b|ll  had  bem  refoeed.    A  similar 

objection  was  repelled  l^  the  Second  Divisicm  ^  the 

Court,  in  Jackson  r.  Jacksc«i»  8d  Mardi  1896.    Tbis 

decision  was  pronounced  up(m  c<meadering  a  report 

from  the  Bill-Chamber  cleric« 


7%?  Comi  unanimously  rq^eUed  the  objection  to 
the  competency;  and,  from  inspection  of  the  doeu- 
menty  being  satisfied  of  the  forgery,  &ey  passed  the 
bill  without  caution  or  consignation. 


Lord  Medwjfn^  Ordiaafy.  For  Chazgers, 

William  Gutkrie^  Agent.         For  Suspender,  Jameson. 
C.  FUher,  Agent.  S.  Clerk. 

T. 
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SECOND  DIVISION. 

Ho.  XXIX.  D9€mb4r  17.  ISgtf. 

RttVEKfiKi}  ANGUS  M'INTOSH, 

ifgakut 
INOLIS  and  W£IR,  W.  & 

Saahtr. — ^1.  Faimd  tkat  an  vmusiam  in  ike  doe^[uei  of 
a  Sonne  that  Ae  notary  was  personally  present^ 
^dcii^  m&  tke  untnesses^  when  in^^tment  was  k^ 
»  a  good  Section  to  the  samne.  a.  That^  e^fter 
the  piirduMser  has  ieen  inafi^  unakr  a  decree  ^ 
^Mde^  the  ob;ection  cannot  be  remaoed  by  m  second  mm 
s^nment  idi^  extended. 


JofiN  ImiEBi  tbe  SLppsrmt  hexr  of  liis  tether,  hnm^t 
n  process  of  ranldiig  and  SAle  agshnt  his  father's  cre*« 
iitors.  After  thetusoBi  proceeduigs,  the  heritable  pio^ 
pertf  was  soM»  and  the  pwdiaaer  was  iafeft  on  the 
tlMTse  <tf  sale. 

In  the  miking,  a  claim  was  made  by  the  Bev^read 
Mr  M'Interiii  as  an  haritalUe  creditor,  in  virfcne  of 
a  bond  and  disposition  in  security  over  icertain  wb^ 
Jeda  in  the  feur^  <rf  Tain,  on  whidi  inieftment  had 
psssed  more  hurgi  in  the  )^ar  181ft.  Tlrere  was  no 
cMnpcihig  lieritMe  ci^sdkw  with  r^srd  to  this  »sh^ 
Jeet ;  the- heritable  bond  was  UaUe  to  no  objection ; 
laid  the  %ody  xS  ^e  instrameirt  of  sasine  was  also  jmr- 
fbetljr  collect,  and  in  eotnmon  form  ;-^biit  the  notary^ 
docquet  was  not  according  to  the  nsnal  styJe.    It  was 
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17  Dec.  1825.  in  tijggg  ^Qj^g  •  t  j;^  jj^^  ^^^^^  Thomas  Suter,  cleri- 

cus  Edinburgensis  dioceseos,.  clericus  burgi  de  Tain^ 
ac  notarius  publicus,  auctoritate  fegali,  ac  per  Do. 
minos  Concilii  et  Sessionis,  secundum  tenorem  acti 
Parliamenti  admisffus :  Quia,  prsemissiis  omnibus  et 
singulis,  sic  fieri  et  dici  vidi,  scivi,  et  audivi,  ac  in 
notam  cepi:  Ideoq.  hoc  praesens  publicum  instni- 
mentum  super  hac  et  duabus  precedens.  paginis  per- 
gaminae  debite  impressae,  manu  aliena  fiddite  script, 
exinde  confeci,  ac  in  banc  publici  instrumenti  for* 
mam  redegi,  signoq.  nominis  et  consuetis  signavi  et 
subscripsi,  in  fidem,  robur,  et  testimonium  veritatis 
oinnium  et  singulorum  praemissorum,  rogatus  et  le^ 
quisitus/ 
.   The  common  agents  objected  that  this  docquet  w^ 
defective,  Ist,  Inasmuch  as  it  did  not  state,  according  to 
the  invariable  practice,  and  in  the  ordinary  form,  that 
the  notary  was  personally  present  along  with  the  wit- 
nesses when  infeftment  was  taken,  by  adding  after  the 
words,  *  quia  prasmissis  omnibus  et  singulis,'  these, 
'  dum  sic  ut  praemittitur  dicerentur,  agerentur,  et  fie- 

*  rent,  una  cum  prenominatis  testibus  praesens  person- 

*  aliter  interfui,  eaque  omnia  et  singula  praemissa,'  &c. ; 
and,  9d,  Because,  in  the  concluding  part  of  the  docquet, 
in  place  of  the  words,  *  signoq.  nomine,  et  cognomine, 

*  meis  solitis  et  consuetis,  signavi  et  subsca^pm,'  the 
notary  had  said,  *  signoq.  nominis  et  consuetis  sig« 

*  navi,'  &c.  &c. 
After  the  subjects  had  been  sold  and  the  purchaser 

infeft,  a  new  infdtment  was  taken  by  Mr  M'lntoshi 
which  was  liable  to  no  objection  in  point  of  formality* 
But  to  this  second  inf<^ment  it  was  objected  by  the 
common  agents,  that  it  was  inept,  being  subsequent  to 
the  infeftment  in  favour  of  the  purdiaser  on  the  de« 
cree  of  sale. 
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TTie  Lord  Ordinary,  in  respect  of  the  defects  in  ^^  ^«-  *••*• 
the  docquet  of  the  sasine,  sustained  the  objection  to Mi^toshv. 
the  first  sasine;  and,  in  respect  Of  the  second  sasinein8i"*^«^- 
having  been  taken  after  the  purchaser  was  infeft,  sus^     saHns. 
UaneA  the  objection  to  it  also; 

Mr  Mcintosh  presented  a  petition  against  this  judg- 
ment; and  pleaded — 

I.  The  error  in  the  docquet  is  merely  grammatical ; 
and  it  is  fixed  law  in  England  that  niala  grammatica 
nan  vitiat  chariam ;  JBldcht  ^ol.  ii.  p.  379.  There 
is  no  reason  why  the  same  rule  should  Hot  hold  in  the 
IsLVtr  of  Scotland. 

II.  The  instrument  o^  sasine  contains  sufficient  in- 
formatioii  as  to  the  facts  having  taken  place  which 
the  notary  asserts.    It  is  not  necessary  for  the  docquet 
to  contain  a  repetition  of  what  occurs  in  the  body  of 
the  sasine,  or  to  repeat  every  particular  therein  enu- 
merated. Neither  is  it  necessary  that  the  docquet  should 
be  complete  Within  itself.     It  is  in  fact  to  be  viewed 
as  an  addition  to  the  antecedent  writing ;   and,  as  to 
matters  already  mentioned  in  that  antecedent  writing, 
it  is  not  necessary  that  it  should  contain  any  thing  but 
a  general  reference  thereto.     It  is  not  meant  to  be 
maintained  that  the  docquet  may  be  dispensed  with. 
On  the  contrary,  without  it,  a  most  essential  part  of 
the  instrument  would  be  awanting.     But  there  is  a 
very  obvious  distinction  tb  be  attended  to  here.     The 
docquet  contains  a  number  of  particulars  which  are 
to  be  found  in  no  other  part  of  the  instrument,  and 
are  quite  necessary  to  be  mentioned.     Thus,  in  the 
body  of  the  sasine,  the  name  of  the  notary  is  not  men- 
tioned, nor  the  authority  under  which  he  acts.     The 
first  part  of  the  docquet  supplies  this  material  piece  of 
information,  by  stating  the  designation  of  the  notary, 
and  the  form  and  manner  of  his  admission,     The  doc« 

L 


'    162  DECISIONS  OP  THE  No.  Sg. 

17  i>ec  1825.  quiet  also  mentions  whether  the  body  of  the  sasme  is 
M^intoshflu    written  by  the  notary  himself  or  by  another.     It  also 
ingiu  &  Weir,  mentions  the  number  of  pages  which  the  sasine  contains. 
SoMiiie.     All  these  circumstances,  there  being  no  other  place  in 
which  they  can  be  set  forth,  must  be  considered  as  es- 
sential  parts  of  the  docquet.     But  it  is  surely  impos- 
sible to  require  the  same  strictness  in  those  matters 
which,  although  commonly  noticed  in  the  docquet  for 
the  sake  of  greater  accuracy,  are  still  not  specially 
appropriated  to  that  part  of  the  instrument,  and  have 
already  been  stated  elsewhere  in  the  sasine  itself  with 
every  degree  of  fulness.     Now,  all  that  has  been  ob- 
jected to  as  being  awanting  in  the  docquet  is  fully  and 
distinctly  set  forth  in  the  body  of  the  instrument  of 
sasine.     It  sets  out  with  stating,  *  In  presence  of  me, 

*  notary  public,'  &c.  ^  and  witnesses  after  named  and 

*  subscribing,  compeared  personally,'  &c.  *  and  passed 

*  with  us  to  the  ground  of  the  subjects  after  mention- 

*  ed,'  &c.  Again,  at  the  time  when  sasine  is  to  be 
delivered,  express  mention  is  made  of  the  witnesses. 
The  bailie  '  accepted  and  received  the  said  heritable 
'  bond  into  his  hands,  and  gave  and  delivered  the 

*  same  to  me,  notary  public,  subscribing,  to  be  read 
'  and  published  to  ilie  toitnesseSj  and  others  standing 

*  by,  which  I  have  accordingly  done,'  &c.  &c.  And 
the  last  clause  bears,  ^  These  things  were  so  said  and 
^  done  at  and  upon  the  ground  of  the  foresaid  subjects, 
'  &c.  before  and  in  presence,'  &c.  '  of  witnesses  to  the 

*  premises  specially  called  and  required.'  And  then 
follows  the  notary's  docquet,  in  which  he  attests  that 
every  thing  was  done  in  manner  mentioned  in  the 
sasine,  '  praemissa  omnia  et  singula  sic  fieri  et  dici, 

*  vidi,  scivi,  et  audivi,  ac  in  notam  cepi.'  So  far  as  the 
authorities  go,  they  seem  favourable  to  this  argument ; 
Stair,  B.  ii,  tit.  3,  J  19 ;  Craig,  lib.  ii.  dieg.  7,  $  21 ; 
Ersh  B.  ii.  tit.  3,  \  35.    Indeed,  in  the  case  of  Max- 
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wen   r.    Earl   of   Nithscldle's  Tenants— Jan.    1680,  i»  ^«-  >»«• 
JP^MM^.,  iMbr.  p.  16,837 — a  sasine  was  sustained,  not-^^^^^^ 
wittetanding  a  much  more  material  omission  than^"g^*^^^* 
here  occurs.  s«iMMk 

8.  The  words  in  the  concluding  part, '  signoq.  no- 
<  minis  et  consuetis  signavi  et  subscripsi,'  are  objec- 
tionable  only  as  being  ungrammatical ;  but  no  objection 
merely  of  that  kind  can  be  listened  to ;  Slack.  Com.  vol. 
ii.  p.  S69.  The  mark  and  the  name  of  the  notary  are 
both  mentioned ;  and  the  mere  words  *  signavi  et 
*  subscripsi,'  with  the  fact  of  the  subscription  being 
correct,  would  have  been  sufficient. 

In  addition,  it  was  argued  that,  in  this  case,  the 
sofline  being  burgage,  the  party  was  compelled  to  em- 
]^Qy  the  town-clerk  of  the  burgh ;  .and  it  would  be  ex- 
tremely hard  to  subject  the  party,  who  had  no  choice, 
in  consequence  of  the  ignorance  of  such  an  officer ; 
and  it  does  not  follow  that,  although  that  officer  may 
be  punished,  the  rights  of  parties  compelled  to  em- 
ploy him  are  to  be  sacrificed ;  Stair^  B.  ii.  tit.  S,  {  19- 
Besides,  there  is  here  no  feudal  competing  right ;  and, 
in  such  circumstances,  a  deed  may  be  sustained  which 
would  not  be  effectual  in  a  competition  ;  Rosses  Lect 
▼ol.  ii.  p.  198;  Lady  Lamerton  v.  Home,  23d  Dec. 
1680,  Stair,  Mar.  p.  14,S09. 

8.  But,  at  all  events,  the  second  sasine  is  un- 
exceptionable in  pointy  of  form;  and  there  is  no 
reason  why  it  should  not  be  given  effect  to.  The 
intervening  judicial  proceedings  cannot  operate  so 
M  to  exclude  the  right  to  take  this  step.  It  is  no 
doubt  true  that  the  stat.  54  Gteo.  III.  c.  137^  pro- 
vides that  a  decree  of  sale,  in  a  process  of  ranking 
and  sale,  shaU  operate  as  a  decree  of  adjudication  in 
favour  of  every  creditor  who  shall  afterwards  be  in- 
doded  In  the  decree  of  division.  But  it  seems  ques- 
tionaUe  how  far  this  applies  to  a  process  of  ranking 

L2 


164  DECISIONS  OF  THE  No,  99. 

17  x)i0c  1886.  and  sale  at  the  instance  of  an  appairent  heir*    Besides, 
^^-  T  "-^    the  statute  does  not  say  that  the  decree  shall  he  equi- 

ingiiA&Weir.valent  to  a  decree  followed  by  infeftment.  All  that 
is  created  by  these  proceedings  is  litigiosity,  which 
prevents  the  debtor  froni  granting  voluntary  alienar 
tions,  and  the  creditors  from  originating  any  steps  of 
real  diligence.  But  it  cannot  prevent  a  creditor  from 
completing,  by  himself,  a  title  which  had  been  pre- 
viously granted  to  him,  when  the  debtor  had  full  ad- 
ministration of  his  own  affairs  ;  Belts  Cam.  voL  ii-  p. 

159. 

As  to  the  second  sasine  not  being  taken  till  after 

the  purchaser  was  infeft  upon  the  decree  of  sale,  that 
cannot  affect  the  case.  That  is  an  infeftment  not  in 
favour  of  the  creditors  ;  and  if  they  could  not  chal- 
lenge the  infeftment  in  question  under  the  decree  of 
sale,  it  ^ems  difficult  to  see  how  they  can  acquire  that 
right  in  consequence  of  the  purchaser's  infeftment. 

Answered  for  the  common  agent — The  first  part 
of  the  docquet  is  not  merely  bad  grammar — ^it  is  quite 
unintelligible  ;  for,  unless  from  a  knowledge  of  what 
the  words  omitted  should  he,  it  would  be  impossible  to 
discover  the  meaning  which  the  writer  of  the  docquet 
wished  to  convey.  The  law  of  England  referred  to 
cannot  apply  here.  It  only  applies  to  wills  which 
receive  a  favourable  construction ;  but  a  sasine  is  an 
aeit$s  legitimus^  the   validity  of  which  rests  on  its 

» 

established  form :  so  that,  if  there  be  any  material 
defect  or  omission  in  the  form,  the  instrument  is 
null ;  Lady  Lammerton  v.  Home,  Jan.  1682,  Mar.  p. 
14,321.  It  will  not  do  to  argue  that  the  omission  of 
what  the  notary  is  required,  by  the  usual  form,  ex- 
pressly to  state  in  so  m||ay  words,  can  be  made  up, 
either  by  what  may  be  implied  in  some  other  words, 
or  by  being  stated  in  a  previous  part  of  the  instru- 
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ment;  for  it  has  been  thought  fit  to  trust  nothing  >  7  Dee.  lat*. 
to  implication  in  so  important  a  part  as  this  of  a  m^^^^^ 
feudal  investiture;  and,  as  to  any  thing  which  theingHs&Weir. 
docquet  usually  contains  being  contained  in  some  sotitm. 
previous  part  of  the  instrument,  if  that  were  sufiScient 
to  supply  its  omission  in  the  docquet,  the  same  argu- 
ment naight  be  employed  to  justify  the  want  of  the 
dooquet  altogether;  for,  with  the  exception  of  the 
notarjr's  name,'  which  would  sufficiently  appear  from 
his  subscription,  and  the  authority  under  which  he 
acts,  which  is  the  same  in  every  case,  there  is  nothing 
in  the  docquet  which  the  previous  instrument  does 
not  in  substance  relate.  The  docquet  is  a  necessary  and 
essential  part  of  the  deed ;  and  the  form  of  it  is  pre- 
sented to  every  notary  at  his  admission  to  the  office ; 
Office  of  a  Notary^  p.  27.  The  form  of  the  docquet  now 
in  use  seems  to  be-  of  great  antiquity,  and  all  its 
particulars  are  most  essential  to  be  attended  to ;  Bos^s 
Lectures,  voL  ii.  p.  187 ;  Bell  an  Completing  Titles,  p, 
202;  Primrose  r.Durie,  22d  Dec.  1612,  itfbr.  p,  14,326. 
With  regard  to  the  second  sasine,  that  having  been 
taken  after  the  purchaser  was  infeft  was  clearly  inept. 
By  the  infeftment  on  the  decree  of  sale,  Mr  Junes 
was  entirely  divested  of  every  right  he  formerly  pos- 
sessed over  the  property  ;  and  any  infeftment  subse- 
quently upon  the  heritable  bond  proceeded  a  non  ha- 
hente  potestatem,  and  must,  therefore,  be  null.  But, 
besides,  the  stat.  54  Geo.  III.  cap.  187,  is  quite  expli- 
cit on  the  subject ;  and,  as  to  its  not  applying  to  a 
process  of  ranking  and  sale  at  the  instance  of  apparent 
heirs,  the  6th  clause  clearly  shows  that  it  is  equally 
applicable  to  that  as  to  any  other  process ;  BeU,  vol. 
ii.  p.  305. 

The  Court  adhered  to  the  Lord  Ordinary's  interlo- 
cutor. 
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17  Dec  1 825.  Lord  Glenlee  observed — I  am  of  opinion  that  the  ob* 
j^jlj^j^l^^^  jection  must  be  sustained.  It  may  be  very  true  that,  if 
logiis  &  Weir,  the  decision  in  the  case  of  Maxwell — ^which,  it  is  rather 
Siuine.  singular  to  observe,  seems  to  have  been  overlooked  by 
our  institutional  writers — ^be  good  law,  then  this  doc- 
quet  must  be  sustained.  But  I  confess  that  I  am  not 
prepared  to  follow  that  decision  as  a  precedent.  It  is 
very  true  that  the  form  of  the  docquet  is  not  given 
by  any  of  our  institutional  writers ;  but  still  they  all 
take  it  for  granted  that,  whatever  be  the  form,  the  no* 
taxy  must  attest  the  fact  that  he  was  present  with  die 
witnesses  when  the  sasine  is  taken.  It  is  the  want  of 
that  which  is  the  great  defect  here;  for,  as  to  the 
docquet  not  being  very  good  grammar,  I  really  do  not 
pay  much  attention  to  that.  On  the  whole,  I  think 
the  interlocutor  right. 

Lord  PitmiUy.'^I  am  of  the  same  opinion.  I  think 
'  it  is  impossible  to  sustain  such  a  docquet  as  this.  It 
is  perfectly  unintelligible.  The  notary  was  bound  to 
state  two  particulars.  He  was  bound  to  state,  flrif^ 
that  he  was  personally  present ;  and,  second^  that  he 
was  present  along  with  the  witnesses.  Neither  of 
these  has  he  done  here.  If  we  sustain  this  docquet,  I 
do  not  see  how  we  can  ever  refuse  our  sanction  to  any 
docquet  however  imperfect  it  may  be.  Upon  the 
other  point,  as  to  the  effect  of  the  second  infeftment, 
I  have  no  doubt  that  it  was  perfectly  inept. 

Lord  AUoway. — I  have  entertained  different  opi- 
nions on  this  case  at  different  times.  At  first,  I 
thought  that  the  interlocutor  of  the  Lord  Ordinary 
was  correct ;  but  I  confess  that  I  now  entertain  coit- 
siderable  doubts  of  the  correctness  of  that  opinion. 
Upon  looking  into  the  authorities,  it  is  very  singular 
to  'find  that  none  of  them  state  what  are  the  essential 
formalities  of  a  notary's  docquet.  Neither  Lord  Stair 
nor  Mr  Erskine,  although  they  take  very  particular 
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notice  of  a  notary's  docquet,  mention  this ;  and  there  ^7  Dec  188*. 
IB  no  form  or  style  established,  so  far  as  I  know,  either  M*ilitosh». 
by  statute  or  by  act  of  sederunt.  Now,  that  being  ingi"&Weir. 
the  case,  it  appears  to  me  that  the  question  is,  what  sasin^. 
are  vre  to  consider  to  be  necessary  that  the  instrument 
diould  contain  ?  I  agree  with  Lord  Pitmilly  that 
it  is  absolutely  necessary  that  the  notary  -should  as- 
sert that  he  was  present,  and  that  the  witnesses  were 
also  present  when  infeftment  was  taken.  I  entirely 
concur  in  this;  but  then  all  this  is  contained  in 
the  body  of  the  instrument  itself.  There  it  is  all  dis« 
tinctly*  set  forth ;  and  here  in  the  docquet  the  notary 
says  that  he  had  seen,  heard,  and  known  that  all  these 
things  had  been  done.  It  is  this  which  creates  the 
difficulty,  and  gives  rise  to  the  doubts  which  I  enter- 
tain ;  for,  is  it  possible  to  say  that,  because  he  does  not 
add  in  the  docquet  that  they  were  so  done  in  presence 
of  these  witnesses,  therefore  he  and  they  were  not  pre* 
sent— and  in  this  way  get  over  the  difficulty  ?  It  ap- 
pears to  me  that  is  not  implication  to  say  that  these 
w<Nrd8  establish  sufficiently  the  foct  that  the  notary  was 
present,  and  that  the  witnesses  were  present.  He  says, 
^  omnibus  et  singulis  sic  fieri  et  did,  scivi  et  audivi.* 
But  how  could  he  assert  this — how  could  he  know,  see, 
and  hear  these  things  done,  unless  he  was  present  ? 
And,  therefore,  it  appears  to  me  that,  as  there  is  no 
regular  form  for  such  docquet  established  by  statute 
or  act  of  sederunt,  it  is  extremely  difficult  to  say  that 
this  docquet  does  not  state  quite  enough.  The  next 
objection  is,  that  the  notary  has  made  use  of  bad 
grammar ;  and  I  admit  that  it  is  most  atrociously  bad 
grammar ;  but  I  apprehend  the  rule  to  be  quite  clear, 
that  fMola  grammaiica  nan  vittut  cartam.  The  mean- 
ing of  the  docquet  is  quite  plain.  The  notary  says, 
'  signo  subscripsi  et  signavi' — ^that  he  has  put  his  marie 
and  subscribed  it.    Therefore,  I  have  great  doubts  if 
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^  w^^^'  we  can  set  aside  this  deed,  which  would  have  the  effect 
M'lntpah  v.  of  defeating  the  rights  of  an  innocent  person  who  had 
lngii6&Weir.  ^q  choice  but  to  employ  this  notary.  You  may  punish 
Simn$,  this  notary ;  but  it  would  be  very  hard  to  deprive  an 
innocent  man  of  his  rights  in  consequence  of  this  Uun- 
der.  The  case  of  Maxwell  is  a  very  strong  one  in  fa- 
vour  pf  this  case ;  but  there  are  three  other  modem 
decisions  which  seem  to  me  still  stronger,  where  the 
statutory  provisions  as  to  inserting  the  number  pf 
pages  had  been  disregarded.  Yet  there  the  Court  sus* 
tained  the  deeds.  Therefore,  the  difficulty  I  have  iy, 
that  your  Lordships  must  either  find  that  it  is  necessfury 
to  insert  every  thing  in  the  docquet,  and  that  every 
omission,  whether  essential  or  not,  will  be  fatal—or 
declare  what  are  the  essential  parts.  I  cannot  find 
tha^t  there  are  any  essential  points  omitted  here* 

Lard  JtAtice-Clerk. — ^I  have  no  hesitation  in  stating 
that  I  was  anxious,  if  possible,  to  get  over  these  objec-: 
tions  which  are  brought  before  us  in  this  case.  But, 
after  the  m^ture&t  consideration,  and  taking  into  view 
the  extreme  hardship  to  this  unfortunate  parson,  the 
petitioner,  and  all  the  circumstances  of  the  case, 
I  have  come  to  the  deliberate  opinion  that  the  in- 
terlocutor of  the  Lord  Ordinary  is  well  founded. 
It  is  a  hard  case,  I  admit,  for  the  petitioner,  who 
had  no  choice  as  to  the  person  to  be  employed ;  but 
still  this  cannot  interfere  with  what  I  ponceive  to 
be  the  clear  principles  of  law ;  and  I  fairly  confess 
that,  if  this  docquet  is  to  stand,  and  your  Lordships 
are  to  get  over  the  objection  taken  to  it — rthat  the  no- 
tary omits  to  mention  that  he  was  present  with  the 
witnesses  when  the  notarial  act  took  place: — I  can  con- 
ceive no  case  in  which  a  notarial  docquet  should  pot 
be  sustained,  be  it  ever  so  defective ;  for,  in  my  opinion, 
the  omission  of  these  words  goes  to  the  essentials  of 
the  notary's  attestatioii.     The  decisions  referred  tq 
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by  Lord  Alloway  went  on  the  universal  practice  17  Dec  ibm. 
which  had  prevailed  of  not  inserting  the  number  of  ~'  "  "^^ 
pages  ;  and  the  act  of  sederunt  which  was  passed  bears,  ingUs&Weir. 
in  express  words,  that  this  was  the  ground  upon  which  ^~T^ 
it  proceeded.  That  act  of  sederunt,  therefore,  I  hold 
to  be  condosive  <tf  the  present  case.  For  there  is  no 
such  practice  alleged  here  of  docquets  omitting  such 
essential  words.  With  r^;ard  to  this  dooquet  not  be- 
ing written  in  precise  conformity  to  the  rules  of  gram- 
matical.  construction,  I  do  not  certainly  give  it  as 
my  opinion  that  this  would  be  a  good  objection,  or 
that  a  mere  slip  of  the  pen,  or  even  ignorance  of - 
Latin  on  the  part  of  the  notary,  would  be  suffi- 
cient to  annul  this  dooquet.  But  it  appears  to  be  i^b- 
wlutely  necessary  that  the  notary  should  attest  in  his 
docquet  that  he  was  personally  present  with  the  wit- 
nesses when  sasine  was  given,  The  words  ^civi  vidi 
et  audivi  are  not  enough ;  and  I  am  clearly  of  opinion 
that  it  ^is  necessary  to  state  that  these  things  were  so 
done  in  presence  of  the  notary  and  witnesses  subscribe 
ing.  We  could  not  have  listened  for  one  moment  to 
the  argument  of  Uie  petitioners  in  a  competition  with 
other  heritable  creditors ;  and  even  here  I  must  say 
that  I  am  of  opinion  that  we  ^nnot  support  this  doc- 
quet. I  do  not  think  we  can  follow  the  decision  in 
the  ease  of  Maxwell ;  and  uxdess  the  Court  are  pre-i 
pored  to  'go  the  full  length  of  that  decision — ^which 
I  apprehend  that  none  of  your  Lordships  are,  and 
certainly  I  for  one  am  not  prepared  to  do— I  think  it 
cannot  be  relied  on  as  a  precedent  in  this  case.  As  to 
the  second  sasine,  I  am  quite  dear  it  is  inept. 

Lord  Ordinary,  CringUtie.  Act.  Neaves.  Joseph 

Gordon  W.  S.  Agent.        Alt.  Maihcson.  IngUs  and 

WttTy  Agents.    Mr  M^Kenxk^  Clerk. 

S. 
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SECOND  DIVISION. 

No.  XXX.  December  flO.  1825. 

JOHN  CALDER,  Sheriff-officer  in  Glasgow, 

againat 
JOHN  CALDER,  Writer  in  Glaegow. 

Execution. — Oath  in  Litbm. — An  obfectian  to  the 
regularity  of  the  copy  of  a  cUatkm  served  upon  a 
defender y  that  it  did  not  contain  the  names  mtd  de^ 
signaHans  of  Ike  witnesses  present  at  the  execution^ 
cannot  he  proponed  by  way  of  exception.  I%e  act 
10989  c.  12,  does  not  apply  to  summonses  before  in* 
Jerior  courts. 

It  was  pleaded,  in  a  suspension  between  these  parties, 
that  the  copy  of  the  summons  and  citation  served  on 
the  suspender  did  not  contain  the  names  and  defflgna- 
tions  of  the  witnesses,  in  terms  of  the  act  1698,  c.  12* 

Answered-^lstj  It  is  incompetent  to  plead  this  ob- 
jection by  way  of  exception.  The  execution  on  the 
summons  is  exjude  regular,  and  must  therefore  stand 
till  it  be  set  aside  in  an  action  of  reduction  and  im- 
probation;  vide  Erskine,  B.  iv.  tit.  2,  ^  5.  This 
doctrine  is  fully  recognised,  and  the  grounds  of  it 
given  in  the  case  of  McDonald  v.  M'Leod,  14th  Jan. 
1726 ;  Morrison,  p.  8765. 

2€%.  The  act  1698  is  only  correctory  and  expla^ 
natory  of  the  act  1672,  c.  6,  to  which  it  refers.  It 
cannot,  therefore,  be  held  to  apply  to  summonses  be- 
fore inferior  courts,  as  the  previous  statute  relates  only 
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to  processes  *  before  the  Lards  of  Session  ;*  and  the^  ^^^  ^**^- 
subsequent  act  does  not  extend  its  provisions.  c^er  wT 

Calder! 

I^  Court  held  that  both  answers  were  good ;  andf^^Jli^ 
unanimously  adhered  to  the  Lord  Ordinary's  interlo-  ^^^  ^  ^*®^ 
eutor  refusing  the  bill. 

In  the  same  case,  the  pursuer,  in  the  inferior  court, 
called  for  production  of  books  kept  by  his  brother,  the 
defender's  father,  in  which  he  had  made  entries  of  the 
pursuer's  services  to  him  as  an  assistant  and  concur- 
rent sheriff-officer  and  messenger  at  arms.  The  de- 
fimd^*  produced  one  volume  of  the  book  (from  the 
lldi  Feb.  to  Ist  Oct.)  but  with  regard  to  anotL^^r 
vdume»  for  six  months  subsequent,  he  deponed,  ^  that 

*  the  second  day  boc^,  or  such  a  book  as  that«which 
'  the  pursuer  has  described  as  wanting,  was  at  one 

*  time  in  the  defender's  possession ;  but  he  does  not 
'  think  he  has  seen  it  since  this  action  was  raised, 
'  because,  since  that  time,  he  had  no  occasion  to  pe- 

*  rose  any  of  his  father's  books.'  The  volume  that 
was  produced  shewed,  that  if  the  services  of  the  pur^ 
Buer  continued  at  the  same  rate  during  the  subsequent 
fSoL  months,  as  they  had  been  during  the  period  for 
which  the  book  was  extant,  they  would  have  warrant- 
ed  the  full  amount  of  his  claim.  And  the  Court  held 
that,  in  these  circumstances,  the  sheriff  had  properly 
allowed  him  to  instruct  the  amount  of  the  debt  due  to 
him  by  his  oath  in  litem^  which,  it  was  remarked,  parw 
took,  in  the  present  case,  of  the  nature  of  an  oatli  ia 
supplement. 

Lord  Ordinary,  Medm/n.  Act.  Hugh  Bruce  and  2>.  M^NeUL 
Alt.  A.  E.  MontcUS.  Amnts,  John  Bowie,  C.  S.  and  Joe. 
Hamilton,  C.  S.    F.  Cleric. 

U. 
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FIRiST  DIVISION. 

No.  XXXI.  December  SS.  18S8. 

SKINNER«  TRUSTEES 

against 

DOWIE'S  TRUSTEES. 

PBOCESS. ^EXPENCES. ACT     OF    SEDERUNT     Ig 

Nov.  1835,  SECT.  3. — In  awarding  ea^pences  upon 
reponing  against  a  decree  in  absence,  under  these 
acts,  tie  expence  qf  raising  and  executing  the  sum- 
mans,  and  calling  and  enrolling  the  cauM  in  Court, 
not  included. 

In  this  case,  decree  in  absence  was  pronounced  against 
the  defenders  (23d  Nov.  1825).  This  interlocutor  hav- 
ing been  submitted  to  review,  by  a  reclaiming  note, 
accompanied  with  defences,  the  question  came  to  be, 
what  expences  the  defenders  were  bound  to  pay  be* 
fore  they  could  be  reponed  against  it  ? 

«         ■  .     * 

The  pursuers  maintained'^That  they  were  entitled 
to  the  whole  previous  expences  of  the  litigation,  indudr 
ing  the  expence  of  raising  and  executing  the  sum- 
mons ;  and  referred  to  the  act  6  Geo.  IV.  c,  ISO,  and 
act  of  sederunt  12  Nov.  1825,  as  imperative  upon  this 
point. 

On  the  other  hand,  the  defender  insisted — ^That,  by 
providing  for  the  payment  of  previous  expences,  the 
Legislature,  in  the  judicature  act,  and  the  Court  of 
Session,  in  framing  their  act  of  sederunt,  must  have 
had  in  view  only  those  expences  which  were  incurred 
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in  consequence  of  the  delay.    The  expence  of  raising  ^  ^^^  ^^*- 
and  executing  the  summons,  and  the  calling  of  the  skimier's 
cause  in  Court,  was  at  all  events  indispensible ;  and  J^^  ^ 
there  could  be  no  reason  for  including  this  in  the  clause  Trustees. 
relating  to  previous  expences.      The  words  also  of 


the  act  of  sederunt,  declaring  expences  to  be  due  '  as  EspewtM. 
*  they  should  be  modified,'  shewed  that  it  was  not  the  mnt  is  JVbv. 
whole  expences  which  the  Court  liad  in  view.  *^*'  **^  ** 

After  a  debate^  the  Court,  in  order  to  fix  a  rule, 

delayed  the  cause  for  the  purpose  of  consulting  the 

other  Judges ;  and  the  Lord  President  reported  the 

unanimous  opinion  of  the  Court  to  be  in  favour  of  the 

limitation  proposed  by  the  defender.     It  was  observed 

that  the  expences,  down  to  the  enrolling  and  calling 

the  cause  in  Court,  were  the  necessary  foundation  of 

the  whole  proceedings,  and  as  to  them  the  justice  of 

the  demand  depended  upon  the  final  issue  of  the  cause. 

With  regard  to  the  words, '  as  they  shall  be  modified,' 

the  meaning  of  the  act  was,  as  they  should  be  taxed 

by  the  auditor  of  Court,  and  not  the  modification 

which  takes  place,  when  the  Court  are  of  opinion  that, 

after  the  taxation  by  the  auditor,  an  abatement  should 

be  made,  on  account  of  some  error  or  irregularity  in 

the  proceedings  of  the  party  to  whom  expences  are 

found  due: 

The  interlocutor  of  the  Court  was  in  these  terms : 

*  The  Lords  find  that  the  expences  to  be  allowed  the 
'  pursuer  in  this  case  do  not  include  those  of  raising 
'  and  executing  the  summons,  or  calling  or  enrolling 

*  the  same  in  court,  but  all  other  expences  incurred 

*  subsequent  to  the  first  enrolment ;  and  of  new  remit 

*  to  the  auditor  to  tax  the  accoimt  in  question  upon 
'  this  principle,  and  to  report.' 

Act.  Brown.        J  amen  Craxcfbrd^  Agent         A  If.   Tawie, 

Thomas  Walker^  Agent.     D.  Clerk. 

r. 
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SECOND  DIVISION. 

No.  XXXII.  December  22. 1825. 

JEAN  PETRIE 

against 

JOHN  ROBERTSON. 

P&ooF«— -Oath  in  Supplement. — Rule,  of  law  in 
ascertaining  thefiUaixon  of  a  bastard  child. 

In  a  process  for  aliment  of  a  bastard  child,  the  de« 
fender  admitted  that  he  had  arrived  in  the  town 
where  the  pursued  lived  seven  calendar  m<mths  and 
six  days-  previous  to  the  birth  of  the  child  ;  and  tljat 
he  had  connexion  with  the  pursuer  abatU  a  numA 
afterwards.  The  Sheriff  allowed  the  oath  in  sup^ 
plement.  The  Lord  Ordinary  refused  a  bill  of  ad-* 
vocation;  and  ike  Court  adhered,  on  the  ground 
tiliat  the  rule  of  law  with  r^ard  to  the  filiation  of 
a  bastard  child,  when  the  defender  admits  having  had 
connexion  with  the  mother^  is  somewhat  analogous  to 
that  which  holds  as  to  the  legitimacy  of  a  child  bom 
in  matrimony,  viz.  that  the  time  of  the  commence- 
ment of  the  connexion  will  be  carried  as  far  back  as 
necessary,  or  as  the  circumstances  of  the  case  render 
possible. 

The  Lard  Justice  Clerk  appeared  to  concur  in  the 
rule  as  laid  down ;  but  he  rather  dissented  in  its  ap- 
plication to  this  particular  case,  because  the  defender 
only  admitted  his  arrival  in  this  country,  and  conse- 
quently the  possibility  of  his  having  connexion  with 
the  pursuer^  little  more  than  seven  calendar  months 
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previous  to  the  birth ;  and  also  offered  to  prove,  by  ^  ^«c-  ^^*' 
the  evidence  of  tbe  midwife,  &c.  that  the  child  was  petrie V 
fall  grown,  and  must  have  undergone  the  fiill  period  itobertsoxu 
of  gestation.  Proo/. 

Oath  in  Suju 

BiU  Chamber,  Lord  Ordinary,  Medwyn.        Act.  A.  M^Neitt.^^^^*^ 
Alt  R.  Thomson^  Skene.    Agents,  Andrew  Bayney  W.  E. 
and  Jlexatidtr  Giffbrd^  S.  S.  C.    B.  Clerk* 

U. 
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No.  XXXIIL  December  22,  1825. 

mes  matilda  hay 

against 
GEORGE  BROWN.       ^ 

CoMPBNSATioN. — Retention, — A  person  having  a 
daim  against  surviving  trustees  for  a  share  in  the 
free  residue  of  a  trust  estate,  the  amount  (f  which 
is  not  yet  ascertained,  cannot  plead  compensation  on 
that  against  a  debt  due  by  him  on  private  account  to 
the  estate  qf  a  deceased  trustee,  who  alone  intro^ 
mitted  with  the  trust  funds,  and  died  bankrupt  tvith 
pari  ^  these  funds  in  his  hands. 

Robert  Patebson  conveyed  his  whole  property  to 
the  late  Mr  Hay  and  three  other  persons,  and  to  the 
suryivors  or  survivor  of  them,  in  trust,  for  the  pur* 
pose  of  paying  debts  and  legacies,  and  of  dividing  the 
residue  amongst  seven  of  his  relations.  The  deed  de- 
dares,  that  ^  Hie  trustees  shall  not  be  liable  for  omis- 
'  sions  of  any  kind,  nor  for  the  insolvency  of  factors. 
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n  Dec.  1025.  <  or  othets  whom  they  may  have  occasion  to  employ 
jj^*^*'"'^    *  for  uplifting  any  sums  of  money,  &c.  nor  for  the  in- 
Brown.         *  solvency  of  any  person  to  whom  they  may  lend  out 
Con^^i^^Hon.  *  "loncy  for  answering  the  ends  of  this  trust;  nor  shall 
HeienHon.      «  they  be  auswerable  for  the  intromissions  of  one  ano- 
^  ther,  but  edch  of  thetn  allenarly  for  his  own  actual 
^  intromissions  in  virtue  hereof.*     The  residuary  le-' 
gatees  are  also  expressly  debarred  from  any  interfere 
ence  in  the  management ;  but  are  made  bound  to  ac« 
cept  whatever  sum  shall  be  declared  by  the  said  trus^ 
tees  to  be  his  or  their  shares  of  the  residue. 

At  a  meeting  held  to  consider  the  state  of  the  trust 
affairs,  the  trustees  signed  a  minute,  declaring  ^  that 
'  the  free  funds  divisible  amoimt  to  £965.  4s.  lOd.  in- 

*  eluding  the  sum  due  by  George  Brown  (the  dbfend- 

*  er)  amounting  to  £562.  19s.  5d.  which  will  afford  to 
'  each  residuary  legatee  the  sum  of  £137.  17s.  lOd. ; 

*  and  the  trustees  direct  Mr  Hay  to  intimate  this  to 
'  Mr  O.  Brown ;  and,  when  he  pays  the  balance  of  his 

*  account,  to  make  payment  accordingly.' 

Mr  Hay,  the  only  trustee  who  had  intromittecf 
with  the  trust  funds,  afterwards  died  in  a  state  of  in- 
solvency. His  widow,  the  pursuer,  was  confirmed  his 
executrix,  and  trustee  for  his  creditors.  Brown  was 
debtor  to  Mr  Hay  on  his  private  account  for  £l67.  Os. 
5d.  On  the  other  hand,  it  appeared  that  Mr  Hay,  at 
the  time  of  his  death,  had  trust  funds  in  his  possession 
unaccounted  for  to  the  amount  of  £258.  Ss.  7d.  His 
executrix  accordingly  gave  up  the  surviving  trustees 
as  creditors  on  his  bankrupt  estate  to  that  amount, 
and  claimed  payment  from  Brown  of  the  sum  due  by 
him  on  his  private  account  with  Mr  Hay. 

Brown  was,  in  his  own  right,  and  as  assignee  of  his 
brother  and  sister,  entitled  to  threensevenths  of  the 
free  residue  of  the  trust  funds.  The  validity  of  this 
assignation,  which  was  dated  after  Mr  -Hay's  deatfr^ 
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was  disputed ;  Imt  the  defender  offered  to  pfove  that  ^  ^^-  ^^^ 
he  had  obtained  right  to  it  by  paying  his  brother  and Hayv^Brow^ 
flister^s  share  of  the  residue  during  Mr  Hay's  life,  and      -— — 
at  his  desire.     He  denied,  on  the  other  hand,  that  his  ^^J^3«!f^ 
own  debt  to  the  trust  estate  (although  stated  in  the 
mimite  on  whidi  he  founded  at  £562. 19s.  5d.)  amount- 
ed to  more  than  £211.  Is.  5d. ;  and  he  maintained 
that  he  was  entitled  to  compensate  his  debt  to  Mr 
Hay  with  his  claim  on  the  trust  estate,  in  so  far  as  it 
exceeded  the  balance  6f  the  sum  which  he  admitted  to 
be  due  by  him  to  the  trustees. 

The  parsuer  pleaded — ^There  is  here  no  room  for 
compensation,  because  the  debt  due  by  Brown  to  Mr 
Hay  is^liquid  and  immediately  p^estable;  whereas  the 
dftim  which  he  endeavours  to  set  against  it  is,  in 
fact,  no  claim  against  Mr  Hay  at  all,  but  against 
the  surviving  trustees,  who  are  now  the  sole  pro- 
prietors of  the  trust  estate,  and,  as  such,  creditors,  no 
donbt,  to  a  certain  extent  on  Mr  Hay's  estate.     Be- 
sides, even  their  debt  to  the  pursuer  is  illiquid  and 
contingent,  depending  upon  the  amount  of  the  sum 
recovered  and  ultimately  divisible  in  their  hands.     It 
IS  in  no  event  prestable ;  nor  can  any  claim  be  made 
upon  it  by  the  residuary  legatees,  till  the  trustees  have 
dadared  a  liquid  balance  at  the  final  settlement  of  the 
tnnt.     The  minute  founded  on  by  the  defender  is  not 
condnsive,  because  the  amount  of  free  residue  there 
specified  depended  upon  the  contingency  of  recover- 
ing a  large  sum  due  to  the  trust  estate  by  the  de- 
fender himself ;  and*  if  it  is  to  be  taken  as  the  rule, 
then  the  defender  is  found  by  it  to  be  debtor  to  the 
trust  estate  to  a  much  larger  amount  than  his  full 
dahn  against  it  comes  to.     At  all  events,  compensa- 
tion is  inapplicable,  because  there  is  here  no  proper 
omeursus  debiii  et  crediU.    The  defender  is  debtor  to 
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9$  Deo.  1825.  Mr  Hay ;  but  he  has  a  jus  crediH  only  against  th« 
J^^jJI^  surviving  trustees,  in  whom  alone  the  right  to  the 
*= —     trust  estate  is  now  vested. 

CompemtUiom, 

The  defenden  answered — ^The  trust  deed  deeLsffs 


that  the  trustees  shall  only  be  liable  each  for  his  own 
intromissions ;  therefore  no  claim  can  lie  against  the 
other  trustees  for  the  sums  in  Mr  Hoy's  hands ;  and» 
in  fact,  they  have  offered  this  as  a  defence  in  an  a^« 
tion  of  count  and  reckoning  raised  against  them  by 
the  defender.  Although^  therefore^  the  debt  due  l^ 
Mr  Hay  nominally  to  the  trustees,  but  in  reality, 
through  them,  to  the  defender,  was  incwred  originally 
in  his  capacity  of  trustee,  it  now  lies  i^fainet  him 
and  his  executrix  personally,  as  intromitter  with  the 
trust-estate ;  and  there  is  no  reason  why  it  shoiiU 
not  compensate  a  debt  due  by  the  defender  to  Mr  Hay 
on  his  private  account. 

Observed  on  the  Beneh.--^Thete  is  here  no  proper 
cancursus  debiti  et  crediti.  Mr  Hay's  intromissioas 
did  not  extinguish  the  trust ;  and  the  right  of  cal&ng 
him  to  account  for  them  was  in  the  trustees,  and  re- 
mains in  the  survivors  of  them,  in  whom,  by  the  tems 
of  the  deed,  the  whde  property  of  the  trust-estate  ie 

0 

now  vested.  Mr  Brown  has  indeed  an  illiquid  diaim 
against  the  surviving  trustees ;  but  it  is  one  of  a  very 
peculiar  and  limited  nature ;  for  there  is  an  exuberant 
confidence  reposed  in  them  b^  the  truster ;  and  the 
residuary  legatees  are  expressly  debarred  from  any 
right  of  calling  them  to  account,  and  are  bound  to 
accept,  as  a  full  discharge  of  all  their  claims,  any  ba- 
lance which  the  trustees  may  declare.  Exeept  on  an 
allegation'  of  positive  fraud,  no  court  would  have  a 
right  to  interfere  with  their  management. 
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If  the  defender  had  paid  money  to  his  brother  and22Dee.  in& 
sister,  from  whom  he  has  got  assignations  to  their  '     *_^ 

shares,  by  order  of  Mr  Hay,  no  doubt  he  might  con-      

vert  that  into  a  direct  claim  against  Hay's  estate ;  but,  ^^^^^^^' 
in  order  to  instruct  that,  he  must  produce  Mr  Hay's 
wanraat.  If  he  founds  solely  on  the  minute,  he  must 
take  it  as  it  stands.  Now,  so  far  from  founding  any 
daim  against  Mr  Hay,  the  minute  ascertains  one 
against  the  defender  himself. 

lard  Albnfiay  dissented — holding  that  the  surviv-* 
ing  trustees,  not  being  liable  for  any  thing  but  their 
aim  intromissions,  had  a  good  defence  against  account^ 
iog  for  any  of  the  money  in  Hay's  hands ;  and  that, 
consequently,  Mr  Hay  had  rendered  himself  personally 
and  directly  liaUe,  not  only  to  them,  but  to  every  per-- 
son  interested,  by  his  misconduct  in  mixing  the  trust 
&nds  with  his  other  estate,  and  having  thus  dilapidate 
ed  them  by  failing  with  them  in  his  hands. 

Tie  Court  adhered  to  the  Lord  Ordinary's  interior 
ootor,  which  repelled  the  defence  of  compensation ;  and 
deeemed  against  Mr  Brown  for  the  sum  due  by  him 
te  Mr  Hay. 

Iffid  Oidinaiy,  Cringletie.  Act  MarskaM  et  J^rey.  Alf • 
Uort  el  Moncrieff.  Aganta,  Jlewander  Thommmf  W.  S. 
and  Jkxasukr  (Mori^  S.  S.  C.    M.  Clark. 

U. 


M2 


180 


DECISIONS  OP  THE 


Na94. 


SECOND  DIVISION. 


No,  XXXIV. 


December  22. 1825. 


The  earl  of  FIFE 

against 

The  late  EARL  of  FIFE'S  TRDSTEESw 

Writ* — ^Act  1681,  c,  6. — Gratifitow  unregutered 
deeds,  found  in  the  deceased  granted s  repositories, 
reduced,  in  respect  one  of  the  instrumentary  wit- 

.  nesses  did  not  see  the  subscriptions  adhibited,  nor 
hear  them  acknowledged. 

The  case  between  these  parties,  detailed  in  the  Fac. 
Rep.  30th  Noy.  1819»  having  been  appealed  by  Sir 
James  Duff,  one  of  the  defenders,  the  House  of  Lords 
pronounced  the  following  judgment :— ^'  The  Lords  Spi- 

*  ritual  and  Temporal,  in  Parliament  assembled,  find 

*  that,  tmder  the  circumstances  of  this  case,  notwith* 
\  standing  the  defect  in  sight  of  the  Earl  of  Fife,  proved 

*  upon  the  issues  formerly  tried  in  this  cause,  the  signa^ 
'  tui:e  of  the  instruments  in  question  by  notaries  was 
'  not  required  by  the  statute  of  1579  ;  and  that  the  sig- 

*  nature  of  the  Earl  of  Fife  was  the  proper  signature 

*  to  give  effect  to  those  instruments,  according  to  the 

*  true  intent  and  meaning  of  the  statute :  That  the 
'  signature  of  the  Earl  of  Fife  appearing  on  the  face 
'  of  the  said  instruments,  and  the  instruments  being 
'  apparently   attested  by   two  witnesses,  the  instru- 

*  ments  apparently  so  signed  and  attested  are  in  law 
'  probative  deeds ;  and  that,  to  impeach  such  instru- 
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mCTits  as  probative  deeds  of  the  Earl  of  Fife,  the  ^^Dec^^iMife 
pursuer  was  bound  to  prove  that  the  witnesses,  or  ^^i  ^f  ^ife  ♦. 
one  of  them,  did  not  see  the  Earl  of  Fife  subscribe  ^"1  of  Fife't 

'  Trustees. 

the  said  instruments  respectively,  or  hear  him  ac-  i— 
knowledge  his  subscription  thereto :  That  to  im-  ^^{^i  ^  ^ 
peach  the  said  instruments  respectively,  though  in 
law  probative  instruments,  as  the  deeds  of  the  Earl 
of  Fife,  on  the  ground  that  the  Earl  of  Fife  did 
not  know  the  contents  of  such  instruments  respec- 
tively, when  he  subscribed  the  same  respectively, 
and  that  therdPore  the  same  were  not  respectively 
the  deeds  of  the  Earl  of  Fife,  the  pursuer  was  bound 
to  prove  that  the  Earl  did  not  know  the  contents  of 
such  instruments  respectively,  when  he  subscribed 
the  same  respectively :  That  it  is  not  a  solemnity  re- 
quired by  law  that  the  said  instruments  respectively 
shotdd  have  been  read  over  to  the  Earl  of  Fife  at 
the  times  of  the  execution  thereof  respectively,  or  at 
any  other  time  or  times ;  and  that,  if  such  instru- 
ments respectively  were  duly  executed  and  attested 
by  the  Earl,  and  in  law  probative  instruments,  the 
knowledge  of  the  Earl  of  the  contents  thereof  respec- 
tively, must  be  presumed,  until  the  contrary  should  be 
shown :  But  that  proof,  that  the  said  instruments  re- 
spectively were  not  read  over  to  the  Earl  of  Fife  at 
the  time  of  the  execution  thereof,  is  evidence  to  be 
received  that  he  did  not  know  the  contents  of  such 
instruments  respectively,  but  that  such  evidence  is 
not  conclusive  evidence  that  he  did  not  know  the 
contents  of  such  instruments  respectively,  inasmuch 
as  his  knowledge  of  the  contents  of  such  instruments 
may  be  proved  by  other  evidence,  from  which  such 
knowledge  may  be  inferred :  That  execution  by  the 
Earl  of  Fife,  of  the  instrument,  purporting  to  be  a 
deed  of  alteration  of  the  deed  of  trust-disposition 
sought  to  be  reduced,  supposing  such  deed  of  alter- 
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ation  was  executed  and  attested  aecofdnig  to  Ae 
statute,  atict  that  the  Earl  knew  the  c<)BteBte  thereof, 
is  evidence  to  be  receivcfd  to  prove  that  the  Earl  of 
Fife  did  know  the  cimtents  of  sudi  trust-^Qsposition 
and  deed  of  entail  respectively,  at  the  time  when 
such  trust-disposition  and  deed  of  entail  appear  on 
the  Iboe  thereof  to  have  been  signed  by  the  said 
Earl :  That  the  verdicts  of  the  several  juries,  tfpon 
the  several  issues  diirected  by  the  Court  of  Sessien, 
were  in  some  respects  ineonsist^it,  and  ^Lte  ilisiiffi* 
dent  to  warrant  the  interlocttt<Mr8  redudng  the  said 
instruments  of  trust-disposition  and  deed  of  en^* 
tail  respectivdy:    That  the  question  properly  in 
issue  on  the  summons  of  reducti<m  was,  whether 
the  instruments  sought  to  be  rcfduoed,  though  ap^ 
parently  probative  instruments,  imd,  as  such,  te  be 
reedved  as  the  deeds  of  the  Earl  of  Fife,  were  re* 
spectlvely  the  deeds  of  the  Earl  of  Ftfe :  That  the 
jMTOof  of  facts  to  show  that  the  instruments,  thoi^h 
probative  instruments,  were  not  <he  deeds  of  the  Etrl 
of  Fife,  ought  to  have  been  given  1^  the  respondent 
in  support  of  his  action  for  reduction  oi  those  instru* 
ments  as  probative  deeds :  It  is  therefore  ordered  and 
adjudged,  that  the  said  several  interioeutcMV  cem^ 
plained  of  in  the  said  appeal,  in  so  far  as  these  relate 
to  the  title  and  interest  of  the  pursuer  to  insist  in 
the  present  action,  be,  and  the  Same  are  hereby  ^ 
Jbrmed;  and,  in  other  respects,  that  the  said  interloi 
eutors  be,  and  the  same  are  hereby  r^per^ed.    And 
it  \B  further  ordered,  that  ih%  Court  of  Session  in 
Scotland  do  direct  an  issue  to  try.  Whether  the  ioA 
struments  of  trust-disposition  and  deed  of  entail,  both 
dated  the  7th  day  of  October  1808,  sought  to  be  re-i 
duced,  bdng  in  law  probative  instruments,  "wet^  not, 
or  dther  of  them  was  not,  the  deeds  or  deM  <tf  the 
Earl  cif  Fife  rand  Aether  the  deed  of  ^Iterationi  of 
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*  the  12th  day  of  Novanber  1808,  being  inlaw  apro-23  Dec. I8I& 
'  bative  instrument,  was  not  the  deed  of  the  Earl  of  Jr^j^^ 

*  Fife  ?  and  that,  upon  the  trial  of  such  issue,  the  bur-  Eari  of  Fife's 

*  den  oi  proof  that  such  instruments  respectively  were      . 
'  not  respectively  the  deeds  or  deed  of  the  Earl  of ''^'^ 

*  Fife,  ought  to  be  upon  the  respondent  seeking  to  ' 

*  rednee  the  same.    And  it  is  further  ordered,  that  die 

*  respondent  be  the  pursuer  in  such  issue,  and  the  ap- 
'  pdlant  defender;  and  that,  upon  the  trial  of  such 

*  issue,  the  said  several  instruments  be  produced,  and 
'  be  recdved  as  probative  instruments,  to  be  impeach- 
'  ed  by  the  respondent  by  such  evidence  as  he  may  be 

*  advised  to  offer,  touching  the  same;  and  that  there- 

*  upon  the  appellant  be  at  liberty  to  offer  such  evi- 
'  denoe  as  he  may  be  advised  to  offer,  in  support  of 

*  such  instruments  respectively ;  and,  fcnr  that  purpose, 
'  that  the  appellant  be  at  liberty  to  offer  the  deed  of 

*  alteration,  of  the  12th  day  of  November  1808,  as 

*  evidence  in  support  of  the  instrument  oi  trust-dispo^ 
'  sition  and  deed  of  entail  of  the  7th  day  of  October 

*  1808^  so  sought  to  be  reduced,  if  the  a^qwDant  shall 

*  think  fit  so  to  do.    And  it  is  further  oidered  that, 

<  aftw  die  trial  of  such  issue,  the  Court  of  Session  do 
'  proceed  farther  in  the  cause  as  shall  be  meet.' 

In  pursuance  of  this  remit,  an  issue,  in  the  predse 
termfr  there  set  forth,  was  sent  for  trial  to  the  Jury 
Court.  Upon  the  trial,  whidi  accordingly  took  place, 
the  two  subscribing  witnesses  to  the  deeds  under  dial* 
Imge,  Alexander  Forteath  Williamson  and  George 
Wilson,  were  examined  aa  the  pert  of  the  pursuer, 

*  and  did  both  give  in  evidence  that  tin  said  Qwrge 

*  Wils<m  did  not  see  the  said  Earl  sign  the  said  deeds 
'  of  7tfa  Oct.  1808:  and  farther,  that  the  said  Oeoige 

<  Wilson  did  not  hear  the  said  EJarl  acknowledge  the 
'  subscriptfoiL  to  the  said  deeds.;  and  that  the  said 
'  Ead  did  not  make  si^  verbal  acknowfedgemeftt  of 
'  his  subscription  to  the  said  two  deeds  to  the 
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» Dec.  182ft.  «  George  Wilson/    No  evidence  was  adduced  on  the 
Earl  of  Fife  v.  P*^  ^^  **^®  defenders  ;  but  their  counsel  *  contended 

that,  although  the  jury  should  be  siEitisfied  that  the 
evidence  given  on  the  part  of  the  pursuer  estabUsh- 
ed  that  the  granter  of  the  deed  had  not  acknowledg- 
ed his  subscription  to  one  of  the  witnesses^  who  did 
not  see  him  subscribe  the  said  deed,  that  the  said 
deed  was  not  null,  but  was  a  good  and  valid  deed; 
and  the  deed  of  the  said  granter ;  and  that,  there^ 
fore,  there  must  be  a  verdict  in  favour  of  the  defen-^ 
ders,  in  respect  to  the  said  deeds ;   biit  the  Loiid 
Chief  Commissioner  did  direct  the  jury,  if  they  were 
satisfied  that  the  evidence  estaUished  that  the  grants 
er  of  the  deed  had  not  acknowledged  his  subscrip- 
tion to  the  witness,  who  did  not  see  him  subscribe 
the  said  deed,  to  find,  by  their  verdict,  that  the  said 
deed  was  not  the  deed  of  the  Earl  of  Fife ;  and  did 
tell  the  jury,  that  the  law  required,  in  cases  in  which 
a  witness  does  not  see  the  granter  of  a  deed^ign  the 
deed,  that  he  must  acknowledge  his  subscription  to 
such  witness,  otherwise  the  deed  is  void  in  law,  and; 
therefore,  is  not  the  deed  of  the  granter."     The  de- 
fenders did  except  to  this  direction ;  and  the  jury  hav- 
ing found  *  that  the  instruments  of  trust-disposition 
'  and  deed  of  entail,  both  dated  the  7th  of  Oct.  1808, 
*  were  not  the  deeds  of  the  said  Earl  of  Fife,'  a  bill 
of  exceptions  was  presented  to  this  Court,  in  support 
of  which,  it 


Pleaded  for  the  defenders — 

,  I.  The  pursuer^s  doctrine,  that  the  presence  rf  the 
witnesses  at  the  execution  of  the  deed  is  indispen- 
sable, receives  no  countenance  from  the  common  or 
statute  law  of  Scotland,  prior  at  least  to  the  act 
1681.  From  the  earliest  period,  that  law  recog- 
nised and  adopted'  the  fundamental  and  important 
distinction  of  writings— probative  and  improbative: 
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This  didtmction  had  reference  to  those  visible  forms  ^  ^Dec  less. 
^and  adenmities  which,  appearing  exJUde  bi  the  writ-  g^^J^  ^ 
in^,  stamp  it  as  the  deed  of  the  apparent  granter,  £ari  of  Fife's 

without  requiring  support  from  external  facts  and       

evidence.     The  law,  in  fixing  on  the  solemnities  that  ^^* 
coaifeTred  this  high  privilege,  had  in  view  the  two- 
ioU  object  of  preventing  falsehood  and  forgery,  and 
o£  facilitating  their  detection  when  ccMumitted. 

Originally  sealing  was  the  mode  of  authenticating 
srritiiigs.     It  was  alone  essential  for  rendering  a  cfeed 
probative,  although,  in  practice,  witnesses  were  gene* 
rally  inserted.     Their  insertion  was  not  required  as  a 
aoienonity,  nor  was  their  evidence  necessary  in  order 
to  prove  the  deed.     The  writing,  with  the  seal,  was 
per  se  probative.    But  the  insertion  of  witnesses  was 
equivalent  to  an  appeal  to  those  persons  as  attestors 
of  the  truth  of  the  seal  and  the  verity  of  the  deed,  in 
-the  event  of  its  authenticity  being  diallenged.     If  the 
seal  were  denied,  the  witnesses  insert  were  the  pro- 
per persons  to  appeal  to,  in  the-first  instance  at  least, 
in  support  or  refutation  of  that  denial.     But  unless 
.the  truth  of  the  writ  were  questiomed,  as  not  having 
the  genuine  stamp  of  authority — ^the  seal  of  the  granter 
^-4he  witnesses  could  not  be  celled  to  give  evidence. 
The  seal  being  acknowledged,  there  could  be  no  occ- 
casion  for  calling  on  the  witnesses  to  give  evidence 
in  their  character  of  probative  witnesses.     The  Beg. 
Mqjes,  lib.  iii.  c.  8,  ^  4  and  5,  lays  down  tibe  rule, 
that,  if  the  debtor  confess  the  seal  to  be  his  genuine 
seal,  he  must  impute  to  his  own  negligence  the  da- 
mage arising  from  the  alleged  use  of  it,  without  his 
consent. 

The  act  1540,  c.  IVJ^  in  addition  to  the  seal,  t^ 
quired  the  subscription  of  the  party,  in  order  to  give 
the  writ  a  probative  character.  It  ordains  '  That  n 
'^  faith  be  given  in  time  cumming  to  any  obUgatioii 
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2S  Dte.  laM.  <  bend,  or  uther  writtng,  under  ane  seale,  withent  the 
£ariof Fife «. *  svibacription  of  him  that  awe  the  samin,  and  wit- 
Tmrt^*^^'  *  nesse :  or  else,  gif  the  partie  cannot  writ^  wifli  the 

'  subscription  of  ane  notar  th^eto/     Long  before 

Acnwu  c  5b  ^^  period,  the  practice  of  inserting  witnesses  it 
formal  writings  had  become  almost  universal;  and 
the  more  probable  opinion  is,  that  the  act,  in  requiiv 
ing  the  subscription  of  the  party  '  and  witnesscj^* 
meant  only  to  enjoin  the  observance  of  that  practice, 
and  not  to  substitute  for  it,  or  add  to  it,  the  suhscrip 
tton  also  of  the  witnesses.  But  iiiiiateTer  conjecture 
may  be  formed  on  that  subject,  it  cannot  affect  the  pre- 
sent question;  for  the  pnqpar  function  and  duty  of  the  in* 
strumentary  witnesses,  sujisequent  to  the  statute,  con- 
tinued precisely  the  same  as  formeriy — ^namely,  to 
ascertain  the  gmuinenesB  of  the  seal  and  subscripi- 
tion  ;  and  this  for  the  purpose  more  especially  of  af- 
fording protection  to  the  challenger  against  false- 
hood  ami  forgery.  Of  course,  that  duty  was  entirely 
superseded  by  his  acknowledgment  that  both  were 
true. 

The  act  1597»  c.  80,  makes  iu>  alteration  on  the  for- 
mer law  with  regard  to  deeds  subscribed  by  the  parties 
tihemselves,  but  relates  only  to  notorial  subscription, 
which,  beii^  *  an  extraordinary  power,  the  l^^latuie 

*  justly  thought  required  extraordinary  checks ;'  itide 
Kmmei  SeL  Dee.  p.  79. 

The  only  other  statute  relating  to  the  authentication 
of  deeds,  prior  to  the  act  1681,  as  the  act  IfiQS*  e^  17& 
which,  on  the  ground  that, '  if  the  writer  of  the  deed 

*  were  known,  it  would  give  great  light  to  the  trial 

*  of  its  truth  or  falsehood,*  provides  that  he  shall  bt 
designed  in  the  body  of  the  writ. 

But  the  omission  of  those  statutory  requisites  did 
aet  render  the  deed  null,  but  only  improbative  ;  and 
the  defect  was  allowed  to  be  wpplied  by  a  condescen«« 
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d^mo&^t  being  conceive  that,  in  this  way,  there  was  ^  ^^^  ^'•^^ 
a  tobtitttitial  compliance  with  the  true  intention ofjsg^jY^^^ 
Hie  law^  as  the  party  agmnst  whom  the  writ  was  used  ^'^  ^  ^^'^ 

would  have  (he  same  facilities  for  afi^rtaining  its  truth,     

as  Would  have  been  afforded  had  the  writ  in  these  ^^^j  ^  ^ 
pttrtSculars  been  compete;  Bell  i>.  Mow,  2Sd  Jan4 
I4(S5,  ZkiHe,  Mer.  p:  12,586 ;  Dishington  v.  Scott,  IStili 
March  16S8,  Spotis^  Mor.  p.  17,015  ;  Falcone  f?.  Earl 
oT  Kinghom,  8d  Feb.  1665,  Stair,  M&r.  p.  16,883; 
Elendeiraon  «.  Montdth,  9th  July  1678,  Stair,  Mor.  pi 
11,552 ;  Urguhart  r.  Crown,  18th  Dec.  175^,  KaimeSi 
JF'ae.  Cd^  Mar.  ^.  9923  and  16,903.  The  condescM* 
deuce  was  required  for  no  other  purpose  than  that  of 
fWmishhig  the  objectii^  party  with  fedlities  f(»r  m* 
prow9^  the  deed.  And,  accc^ngly,  in  bo  instance  on 
record,  prior  to  the  act  1681,  does  it  appear  that 
the  objectioii,  that  the  writ  had  not  been  executed 
in  the  presence  of  witnesses,  was  ent^tained,  and  the 
inrestigation  <if  the  fact  allowed  to  proceed,  noAwidi« 
standing  the  unqualified  admission  of  the  truth  of  the 
deed. 

II.  Nor  is  the  objeetiim  in  question  authorized  by 
die  act  1681 ;  on  the  contrary,  supposing  that  objec* 
tion  had  been  sanctioned  by  preyious  practice,  thia 
statute  would  have  rendered  it  no  longer  available. 

Tbe  leading  ol^jects  of  the  legislature  w^e  to  de- 
fine the  character  of  a  probative  deed — ^to  abolish  the 
practice  of  allowing  defects  in  this  respect  to  be  8up« 
(died  l^  extraneous  evidence — and  to  make  the  in- 
strumentary  or  probative  witnesses  responsible  for 
ttie  truth  of  the  deed.  Accordingly  the  act  providesi 
1j/,  That  only  subscribing  witnesses  ^  shall  be  proba- 

*  five  f  id.  That  deeds  wherein  the  writer  and  wit* 
nesses  are  not  designed  '  shall  be  null;*  and,  Sd^ 

*  That  no  witness  'shall  subscribe  as  witness  to  any 
'  party's  subscription,  unless  he  then  know  that  party, 
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»  Dec  1825.  <  ajid  g|^^  iijjn  subscribe,  or  that  the  party  did,  at  the 

jEarTof  Fife  v.  *  '^"^®  ^^  *^®  witness's  subcribing,  acknowledge  his 
Earl  of  Fife's «  subscription  I  othenmse  the  said  witnesses  shall  be 

Trustees.  .^  ' 

— —      *  repute  and  punished  as  accessory  to  forgery.' 

Xf  1681  c  «  ''^^^  ^^*  enactment  was  intended  certainly  not  less 
as  a  check  against  a  party  disowning  a  true  deed» 
than  a  preventive  to  the  attestation  of  a  forged  sub- 
scription. That  the  neglect  on  the  part  of  the  wit- 
nesses to  use  the  means  here  pointed  out  for  certiorari 
ting  themselves  of  the  truth  of  the  party's  subscrip- 
tion was  Rot  understood  to  be  a  ground,  per  ^,  for 
annulling  the  deed,  appears  clear  from  various  con- 
siderations. The  prohibition  is  directed  not  to  the 
party,  but  to  the  witnesses  only.  It  is  not  declared, 
that,  unless  the  injunction  is  obeyed,  the  witnesses 
shall  not  be  probative,  or  the  deed  shall  be  null.  The 
act  merely  provides,  that  *  no  witness  shall  subscribe  as 
*  ivitness  unless  he  then  knew,*  &c.  It  is  not  pre- 
tended that  the  injunction  necessarily  or  palpably 
implies  a  nullity  if  disobeyed  ;  and  the  absence  of  any 
express  declaration  to  that  elSect  is  the  more  remark- 
able,  when  this  part  of  the  act  is  contrasted  with  the 
clauses  that  precede,  as  well  as  with  those  that  fol- 
low, in  all  of  which  the  observance  of  the  several 
enactments  is  expressly  enjoined,  either  under  the 
pain  of  the  deed  or  instrument  being  held  null  and 
void,  or  of  the  witnesses  inserted  not  being  accounted 
probative  witnesses. 

This  alone  is  conclusive  ;  but,  if  any  doubt  remain- 
ed, it  would  be  completely  removed  by  considering 
that  the  legislature  has  attached  a  penalty  to  the  non- 
observance  of  this  provision,  and  that  thW  penalty 
applies  only  to  the  witnesses.  The  undeniable  inference 
is,  that  their  negligence  was  not  meant  or  understood 
at  all  to  affect  the  party  or  the  deed,  supposing  the  sub- 
scription genuine.     The  nature  of  the  crime  too,  im- 
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puted  to  witnesses  guilty  of  that  neglect,  further  de-  ss  Dee«  m^ 
monstrates  the  truth  of  this  ohservation — ^they  are  to^^^TY^ 

,  .  ,     ,  X       i.  ,EarlofFife* 

•  be  repute  and  punished  as  accessory  to  forgery,  £ari  of  Fi&V 
thereby  implying  necessarily  the  actual  forgery  of  the   ^^^^^ 
subscription  attested*    For  the  legislature  could,  with  Wnt 
no  propriety,  declare  a  constructive  accession  to  a  crime  ^       *  ^ 
whidi  never  was  committed ;  tod,  consequently,  this 
provisi(HL  of  the  statute  must  have  been  understood 
to  refer  only  to  the  case  of  false  subscriptions — ^the  law 
holding,  as  an  invincible  jH'^iunption,  that  omnia  rite 
et  solenniter  actay  where  the  genuineness  of  a  deed, 
tx  facie  complete,  is  not  impeached. 
'    Accordingly,  the  pursuer's  plea  is  not  rested  on  the 
act  1681,  but  chiefly  on  the  previous  state  of  the  law« 
But  the  conclusion  deducible  from  the  considerations 
now  stated  is,  either  that  such  nullity  never  had  exist- 
ence at  all,  or,  if  it  had,'  that,  the  law  on  that  point 
was  virtually  abrogated  by  the  statute. 

It  is  indeed  said  to  be  necessarily  implied,  in  a  law 
requiring  jHrobative  witnesses  to  a  writ,  that  peiBons 
assuming  that  character  should  actually  see  the  party 
subscribe;  and,  consequently,  that  the  act  1681,  by 
making  the  party's  acknowledgement  of  his  signatiire 
equivalent  to  the  fact  of  the  witnesses  having  seen  it 
adhibited,  relaxed  the  former  law.  But  this  observa*: 
tion  proceeds  on  a  total  misapprehension  of  the  origin* 
nal  and  true  purpose  of  probative  witnesses^  They 
were  required  (as  already  observed)  as  attestors  of 
the  genuineness  of  the  seal,  and  afterwards  of  the  sub« 
scription—- not  of  the  acts  of  sealing  or  subscribing-^ 
though,  of  coulee,  in  consequence  of  not  witnessing 
these  acts,  their  cause  of  knowledge  must  have  been 
less  perfect.  What  is  here  called  (without  a  ves- 
tige of  authority)  a  relaxation  of  the  ancient  or  com- 
mon law,  is,  in  truth,  a  complete  confirmation  of  the: 
correctness  of  this  statement.     For,  where  9k  witness 
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fi  l)ec  1825.  <  ajij  gaw  him  subscribe,  or  that  the  party  did,  at  the 
EarTof  Fife  v.  *  ^™®  ^^  *^®  witness's  subcribing,  acknowledge  his 
Ewi  of  Fite'g  <  subscription ;  otherwise  the  said  witnesses  shall  be 

Trustees.  .^  '  /.  , 

— ^  *  repute  and  punished  as  accessory  to  forgery, 
jj^^j  ^  J  This  last  enactment  was  intended  certainly  not  less 
as  a  check  against  a  party  disowning  a  true  deed» 
than  a  preventive  to  the  attestation  of  a  forged  sub- 
scription. That  the  neglect  on  the  part  of  the  wit- 
nesses to  use  the  means  here  pointed  out  for  certiorari 
ting  themselves  of  the  truth  of  the  party's  subscrip- 
tion was  Rot  understood  to  be  a  ground,  per  se,  for 
annulling  the  deed,  appears  clear  from  various  con- 
siderations. The  prohibition  is  directed  not  to  the 
party,  but  to  the  witnesses  only.  It  is  not  declared, 
that,  unless  the  injunction  is  obeyed,  the  witnesses 
shall  not  be  probative,  or  the  deed  shall  be  null.  The 
act  merely  provides,  that  *  no  witness  shall  subscribe  as 
*  jritness  unless  he  then  knew,'  &c.  It  is  not  pre- 
tended that  the  injunction  necessarily  or  palpably 
implies  a  nullity  if  disobeyed  ;  and  the  absence  of  any 
express  declaration  to  that  effect  is  the  more  remark- 
able, when  this  part  of  the  act  is  contrasted  with  the 
clauses  that  precede,  as  well  as  with  those  that  fol- 
low, in  all  of  which  the  observance  of  the  several 
enactments  is  expressly  enjoined,  either  under  the 
pain  of  the  deed  or  instrument  being  held  null  and 
void,  or  of  the  witnesses  inserted  not  being  accounted 
probative  witnesses. 

This  alone  is  conclusive  ;  but,  if  any  doubt  remain- 
ed, it  would  be  completely  removed  by  considering 
that  the  legislature  has  attached  a  penalty  to  the  non- 
observance  of  this  provision,  and  that  th^t  penalty 
applies  onh/  to  the  witnesses.  The  undeniable  inference 
is,  that  their  negligence  was  not  meant  or  understood 
at  all  to  affect  the  party  or  the  deed,  supposing  the  sub- 
scription genuine.     The  natiu^  of  the  crime  too,  im- 
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puted  to  witnesses  gwlty  of  that  neglect,  further  de-  ss  Dee.  us0^ 
moDstrates  the  truth  of  this  observation — ^they  are  to_^^  i  ^' 
•  be  repute  and  punished  as  accessory,  to  forgery,  £ari  of  Fi&^s 
thereby  implying  necessarily  the  actual  forgery  of  the   ™^J^ 
tabscription  attested.    For  the  legislature  could,  with  Wru. 
no  propriety,  declare  a  constructive  ac(;&<9^ia»  to  a  crime  ^  ^^^^ 
Whidi  never  was  committed ;  and,  consequently,  this 
provision  of  the  statute  must  have  been  understood 
to  refer  only  to  the  case  of  false  subscriptions — ^the  law 
holding,  as  an  invincible  i»:^umption,  that  omnia  rite 
et  solenniter  acta,  where  the  genuineness  of  a  deed« 
txjacie  complete,  is  not  impeached. 
'    Accordingly,  the  pursuer's  plea  is  not  rested  on  the 
act  1681,  but  chieiSy  on  the  previous  state  of  the  law. 
But  the  conclusion  deducible  from  the  considerations 
now  stated  is,  either  that  such  nullity  never  had  exist-* 
eiice  at  all,  or,  if  it  had,'  that,  the  law  on  that  point 
was  virtually  abrogated  by  the  statute. 
.    It  is  indeed  said  to  be  necessarily  implied,  in  a  law 
requiring  probative  witnesses  to  a  writ,  that  persons 
assuming  that  character  should  actually  see  the  party 
subscribe ;  and,  consequently,  that  the  act  1681,  by 
making  the  party's  acknowledgetaent  of  his  signature 
equivalent  to  the  fact  of  the  witnesses  having  seen  it 
adhibited,  relaxed  the  former  law.     But  this  observa^. 
tion  proceeds  on  a  total  misapprehension  of  the  origin 
nal  and  true  purpose  of  probative  witnesses.    They 
were  required  (ad  already  observed)  as  attestors  of 
ibe  genuineness  of  the  seal,  and  afterwards  of  the  sub« 
scription — ^not  of  the  acts  of  sealing  or  subscribing-—^ 
though,  of  course,  in  consequence  of  not  witnessing 
these  acts,  their  cause  of  knowledge  must  have  been 
less  perfect.      What  is  here  called  (without  a  ves- 
tige of  authority)  a  relaxation  of  the  ancient  or  coin* 
mon  law,  is,  in  truth,  a  complete  confirmation  of  the 
correctness  of  this  statement.    For,  where  9k  witness 
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fi  Tiec  1825.  t  Qj^^  gaw  y^i  subscribe,  or  that  the  party  did,  at  the 

JEariof Fife «. *  ^^"*®  ^^  *'^^  witness's  subcribing,  acknowledge  hid 
Earl  of  Fite'8  <  subscription ;  otherwise  the  said  witnesses  shall  be 

— —  *  repute  and  punished  as  accessory  to  forgery.* 
X/*i68i  &  «  This  last  enactment  was  intended  certainly  not  less 
as  a  check  against  a  party  disowning  a  true  deedi 
than  a  preventive  to  the  attestation  of  a  forged  suV 
scription.  That  the  neglect  on  the  part  of  the  wit- 
nesses to  use  the  means  here  pointed  out  for  certiora-^ 
ting  themselves  of  the  truth  of  the  party's  subscrip- 
tion was  »ot  imderstood  to  be  a  ground,  per  ee^  for 
annulling  the  deed,  appears  clear  from  various  con- 
siderations. The  prohibition  is  directed  not  to  the 
party,  but  to  the  witnesses  only.  It  is  not  declared, 
that,  unless  the  injunction  is  obeyed,  the  witnesses 
shall  not  be  probative,  or  the  deed  shall  be  null.  The 
act  merely  provides,  that  *  no  witness  shall  subscribe  as 
*  ivitness  unless  he  then  knew,'  &c.  It  is  not  pre- 
tended that  the  injunction  necessarily  or  palpably 
implies  a  nullity  if  disobeyed  ;  and  the  absence  of  any 
express  declaration  to  that  effect  is  the  more  remark- 
able,  when  this  part  of  the  act  is  contrasted  with  the 
clauses  that  precede,  as  well  as  with  those  that  foU 
low,  in  all  of  which  the  observance  of  the  several 
enactments  is  expressly  enjoined,  either  under  the 
pain  of  the  deed  or  instrument  being  held  null  and 
void,  or  of  the  witnesses  inserted  not  being  accounted 
probative  witnesses. 

This  alone  is  conclusive  ;  but,  if  any  doubt  remain- 
ed, it  would  be  completely  removed  by  considering 
that  the  legislature  has  attached  a  penalty  to  the  non- 
observance  of  this  provision,  and  that  thW  penalty 
applies  only  to  the  witnesses.  The  undeniable  inference 
is,  that  their  negligence  was  not  meant  or  understood 
at  all  to  affect  the  party  or  the  deed,  supposing  the  sub- 
scription genuine.     The  nature  of  the  crime  too,  im- 
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puted  to  witnesses  guilty  of  that  neglect,  further  de-  22  Dee«  m^ 
monstrates  the  truth  of  this  observation — ^they  are  to^V  IJ^ 

/  Earl  of  Fife  fk 

•  be  repute  and  punished  as  accessory  to  forgery/ £ari  of  Fi&*k 
thereby  implying  necessarily  the  actual  forgery  of  the   "*^^ 
Subscription  attested*    For  the  legislature  could,  with  Writ 
no  propriety,  declare  a  constructive  accessUm  to  a  crime  '  ^ 

whidi  never  was  committed ;  and,  consequently,  this 
provision  of  the  statute  must  have  been  understood 
to  refer  only  to  the  case  of  false  subscriptions — ^the  law 
holding,  as  an  invincible  pr^umption,  that  omnia  rite 
et  solenniter  acta,  where  the  genuineness  of  a  deed* 
ix  facie  complete,  is  not  impeached. 
'  Accordingly,  the  pursuer's  plea  is  not  rested  on  the 
act  1681,  but  chiefly  on  the  previous  state  of  the  law. 
But  the  conclusion  deducible  from  the  considerations 
now  stated  is,  either  that  such  nullity  never  had  exist- 
ence at  all,  or,  if  it  had,'  that,  the  law  on  that  point 
was  virtually  abrogated  by  the  statute* 
'.  It  is  indeed  said  to  be  necessarily  implied,  in  a  law 
requiring  probative  witnesses  to  a  writ,  that  persona 
assuming  that  character  should  actually  see  the  party 
subscribe;  and,  consequently,  that  the  act  1681,  by 
making  the  party's  acknowledgement  of  his  signature 
equivalent  to  the  fact  of  the  witnesses  having  seen  it 
adhibited,  relaxed  the  former  law.  But  this  observa^. 
tion  proceeds  on  a  total  misappr^ensicm  of  the  origi- 
nal and  true  purpose  of  probative  witnesses^  They 
were  required  (as  already  observed)  as  attestors  of 
the  genuineness  of  the  seal,  and  afterwards  of  the  sub- 
scription— ^not  of  the  acts  of  sealing  or  subscribing—-^ 
though,  of  course,  in  consequence  of  not  witnessing 
these  acts,  their  cause  of  knowledge  must  have  been 
less  perfect.  What  is  here  called  (without  a  ves- 
tige of  authority)  a  relaxation  of  the  ancient  or  com- 
mon law,  is,  in  truth,  a  complete  confirmation  of  the: 
correctness  of  this  statement.     For,  where  «^  witness 
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fi  Dec  i«26.  <  an^  gn^  f^jji  subscribe,  or  that  the  party  did,  at  fJie 

EaiTofFife »/  ^"^^  ^^  *^®  witness's  subcribing,  acknowledge  his 
Earl  of  Fite'8  <  subscription ;  othertviae  the  said  witnesses  shall  be 

— —  *  repute  and  punished  as  accessory  to  forgery.' 
^1681  c  5  '^^^  ''^*  enactment  was  intended  certainly  not  less 
as  a  check  against  a  party  disowning  a  true  deed, 
than  a  preventive  to  the  attestation  of  a  forged  sub*- 
scription.  That  the  neglect  on  the  part  of  the  wit- 
nesses to  use  the  means  here  pointed  out  for  certiora^ 
ting  themselves  of  the  truth  of  the  party's  subscrip- 
tion was  Hot  understood  to  be  a  ground,  per  *^,  for 
annulling  the  deed,  appears  clear  from  various  con- 
siderations. The  prohibition  is  directed  not  to  the 
party,  but  to  the  witnesses  only.  It  is  not  declared, 
that,  unless  the  injunction  is  obeyed,  the  witnesses 
shall  not  be  probative,  or  the  deed  shall  be  null.  The 
act  merely  provides,  that  *  no  witness  shall  subscribe  as 
*  3vitness  unless  he  then  knew,'  &c.  It  is  not  pre- 
tended that  the  injunction  necessarily  or  palpably 
implies  a  nullity  if  disobeyed  ;  and  the  absence  of  any 
express  declaration  to  that  effect  is  the  more  remark- 
able, when  this  part  of  the  act  is  contrasted  with  the 
clauses  that  precede,  as  well  as  with  those  that  foU 
low,  in  all  of  which  the  observance  of  the  several 
enactments  is  expressly  enjoined,  either  under  the 
pain  of  the  deed  or  instrument  being  held  null  and 
void,  or  of  the  witnesses  inserted  not  being  accounted 
probative  witnesses. 

This  alone  is  conclusive  ;  but,  if  any  doubt  remain* 
ed,  it  would  be  completely  removed  by  considering 
that  the  legislature  has  attached  a  penalty  to  the  non- 
observance  of  this  provision,  and  that  thW  penalty 
applies  only  to  the  witnesses.  The  undeniable  inference 
is,  that  their  negligence  was  not  meant  or  understood 
at  all  to  affect  the  party  or  the  deed,  supposing  the  sub- 
scription genuine.     The  nature  of  the  crime  too,  im- 
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pated  to  HKitnesses  guilty  of  that  neglect,  further  de-  ss  Dee«  \9A 
moDstrates  the  truth  of  this  observation — ^they  are  to^V  I Jt 

/  Earl  of  Fife  fb 

^  be  repute  and  punished  as  accessory  to  forgery/ £ari  of  Fifa** 
thereby  impljdng  necessarily  the  actual  forgery  of  the   ™^J^ 
subscription  attested*    For  the  l^islature  could,  with  Wru. 
no  propriety,  declare  a  constructive  ac(;<?«tfi(w»  to  a  crime  ^ 
wbidi  nevar  was  committed  ;  and,  consequently,  this 
provision  of  the  statute  must  have  been  understood 
to  refer  only  to  the  case  of  false  subsariptions— «the  law 
holding,  as  an  invincible  presumption,  that  omnia  rite 
et  solenniter  acta,  where  the  genuineness  of  a  deedi 
exfxcie  complete,  is  not  impeached* 

Accordingly,  the  pursuer's  plea  is  not  rested  on  the 
act  1681,  but  chiefly  on  the  previous  state  of  the  law. 
But  the  conclusion  deducible  from  the  considerations 
now  stated  is,  either  that  such  nullity  never  had  exist- 
ence  at  all,  or,  if  it  had,'  that,  the  law  on  that  point 
was  virtually  abrogated  by  the  statute* 

It  is  indeed  said  to  be  necessarily  implied,  in  a  law 
requiring  probative  witnesses  to  a  writ,  that  persons 
assuming  that  character  should  actually  see  the  party 
subscribe ;  and,  consequently,  that  the  act  1681,  by 
making  the  party's  acknowledgement  of  his  signature 
equivalent  to  the  fact  of  the  witnesses  having  seen  it 
adhibited,  relaxed  the  former  law.  But  this  observer*, 
tion  {HTOceeds  on  a  total  misapprehension  of  the  origi* 
oal  and  true  purpose  of  probative  witnesses^  They 
were  required  (as  already  observed)  as  attestors  of 
the  genuineness  of  the  seal,  and  afterwards  of  the  sub* 
acription — ^not  of  the  acts  of  sealing  or  subscribing-^ 
though,  of  course,  in  consequence  of  not  witnessing 
these  acts,  their  cause  of  knowledge  must  have  been 
less  perfect.  What  is  here  called  (without  a  ves- 
tige of  authority)  a  relaxation  of  the  ancient  or  com- 
mon law,  is,  in  truth,  a  complete  confirmation  of  the 
conrectness  of  this  statement.    For,  where  9k  witness 
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MBec.  laan.  attests  a  deed  merely  upon  the  party  adcoowledciw 

m^Jv^   ^^  subscription,  he  is  no  more  a  witness  to  the  act  cf 

Stfi  of  Fife's  subscription  than  if  his  belief  of  the  truth  of  the  si^. 

""!^^      nature  had  rested  upon  any  other  foundation. 

Writ  A  latent  solemnity,  whose  observance  is  enforced 

'  ^  .  under  the  pain  of  annulling  a  genuineand  formal  writ. 

Would  be  an  anomaly  in  the  law  ci  Scotland,  and  a 

manifest  deviation  from  the  great  and  beneficial  objects 

Of  the  act  itself,  which  were  to  render  deeds,  in  point 

of  solemnity,  altogether  independent  of  parole  testi* 

mony,  and  to  support  true  deeds. 

But  it  is  said  that  other  latent  defects  are  attended 
with  the  same  consequence.  Thus,  if  the  witness  be 
erroneously  designed,  if  he  be  a  minor,  woman,  or 
blind  person,  a  proof  of  any  of  these  facts  would,  it  is 
alleged,  invalidate  the  deed,  though  confessedly  sign* 
ad  by  the  proper  party.  Biit  this  comparison  is  evi^ 
dently  erroneous.  These  latent  grounds  of  challenge 
riesolve  into  objections  fatal  to  the  truth  and  reality  of 
the  deed,  or  to  the  statutory  requisites  of  a  probative 
writ,  or  into  facts  that  take  away  the  means  of  impn>* 
bation. 

The  authority  of  Sir  O.  M'Kenzie  (Obsen.  cm  A§ 
Acts  tfParUamentf  p«  458)  is  quite  express,  both  in 
support  of  the  drfender's  construction  of  the  act  1681* 
and  (^  the  view  given  of  the  prior  state  of  the  law. 
AnMmg  other  remarkaUe  cases  said  to  have  given  oc- 
casion to  the  dause  of  the  act  1681,  prohibiting  the 
witnesses  to  subscribe,  as  witnesses,  without  tidcing 
the  requisite  means  for  ascertainii^  the  verity  of  the 
party's  subscription,  the  author  mentions  the  case  of 
a  person  who,  under  pretence  of  inability  to  write  before 
company,  having  carried  the  paper  out  of  the  presence 
of  Uie  witnesses,  brought  it  back  subscribed— hy  ano* 
ther,  as  it  would  seem,  in  her  name-— «nd  ^  thereafter 
'  raised  a  reduction  of  the  same  paper,  om  not  tmfy 
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*  mgmedhg  her!    This  is  dedsive  as  to  tlie  truth  of »  Dec.  183«. 

Ate  position,  that  the  attestation  of  a  ^^^^P^^^^*  v^'D^^ 
without  seeing  the  party  subscribe,  was  not  a  substan-Eari  of  Fife's 

iive  ground  of  diaUenge,  at  least  prior  to  the  statute     

1681.    In  the  case  aUuded  to,  there  was  abundant  evi-  vthl 
deuce,  independently  of  the  testimony  of  the  instrument  f"  ^"^* "-  ""' 
tary  witnesses,  to  establish  the  manner  in  which  the 
uniting  was  attested ;  yet  it  was  not  conceived  that 
tliis  ccmld  directly  invalidate  the  writing,  though  it 
might  have  enabled  the  parly  to  prove  the  subscription 
lalse. 
.  Assumii^,  therefcHre,  this  to  have  been  the  existing 
state  of  the  law,  it  would  be  jNreposterous  to  imagine 
Aat  the  remedy  proposed  by  the  statulie  for  cases  such 
as  that  mentioned  above  was  the  voidance  and  annul* 
ling  of  the  writ.    This  would  have  been  to  aggra- 
vate  the  evil  against  which  the  enactment  was  spe- 
eially  directed,  namely,  the  denial  of  true  deeds,  or 
those  which  the  apparent  grantor  originally  admow- 
ledged  and  delivered  as  true.     The  legislature  has 
laid  on  the  witnesses  such  injunctions  as  must  greatly 
dindnish  the  chances  of  any  denial  of  a  genuine  sub- 
scription ever  being  successful.     But  would  it  have 
been  consistent  to  follow  up  the  enactment  by  a  fur* 
tfaer  declaration,  that  its  neglect-^  which  the  deed 
can  give  no  possible  intimation — should  itself  be  a 
ground  for  annulling  a  genuine  writing  ?    Certainly 
not ;  and  accordingly  the  passage  referred  to  in  the  work 
of  Sir  O.  Mackenzie  affords  the  strongest  negative 
evidence  that  it  had  never  been  his  conception,  at  least, 
that,  subsequent  to  the  act  1681,  any  more  than  prior 
to  it,  such  ground  of  challenge  was  sanctioned  by  law. 
The  author  adds, '  Indeed,  I  conceive,  also,  that  a  par« 

*  ty  signing  as  witness,  without  seeing  the  paper  sub* 

*  scribed,  should  be  liable  to  a  third  party,  who  got  as« 

*  signatimt  to  that  paper,  in  damage  and  interest,  if  it 
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n  Dec  1825.  «  be  reduced  ear  eo  capite^  since  he  was  a  loser  by  his 
jjJJ'l^f^  ^  *  negligence.'  But  though,  at  first  sight,  the  words 
Earl  of  Fife's  <  grg  ^^  capite*  miffht  seem  to  refer  merely  to  the  fact 

Trustees.  -r  o  ^  . 


of  the  witness  signing  ^  without  seeing  the  paper  sub^ 
??fiM»i      K  *  scribed/  yet  there  can  be  no  doubt  that  the  ultimate 

Aci  1081,  01  &  '    «^ 

.or  substantive  ground  of  reduction,  in  the  view  of 
the  author,  was  that  to  which  his  previous  observa* 
tions  related,  namely,  a  challenge  of  the  writ  on  the 
allegation  of  the  subscription  being  false,  which  alle- 
gation, of  course,  could  be  established  only  by  ptovin^ 
the  negligence  of  the  witness. 

In  some  of  the  cases  referred  to  on  the  other  side, 
the  subscription  was  challenged  as  false ;  in  others  the 
granter  was  dead ;  several  of  the  decisions  were  upon 
proofs  before  answer  as  to  the  relevancy ;  but  in  no^ 
case  was  the  subscription  clearly  admitted,  except  that 
of  Philips  V.  Crichton,  13th  June  1738,  Elckies.  It 
must,  however,  be  admitted,  that  the  tendency  of  ma^ 
ny  of  these  cases  is  favourable  to  the  pursuer's  plea« 
But  it  does  not  appear  that,  prior  to  the  case  of  Smith 
r.  Bank  of  Scotland,  25th  Jan.  1821,  the  question  was 
ever  fully  and  deliberately  considered.  The  Court  seems 
to  have  proceeded  on  a  general  impression,  that  the 
act  1681  enjoined  the  enactment  in  question  under 
pain  of  nullity.  Accordingly,  the  fact  of  the  instru^ 
mentary  witnesses  subscribing,  without  knowmg  ihe 
party  whose  signature  they  attested,  was  considered  to 
have  the  same  effect  upon  the  validity  of  the  deed,  as  if 
they  had  neither  9een  him  subscribe  nor  heard  him  ac- 
knowledge the  subscription ;  Campbell  r.  Robertson, 
Nov.  1698,  Fount ;  Walker  r.  Representatives  of  A- 
damson,  8th  Jime  1716,  DaL ;  Young  v.  Glen,  2  Aug.. 
1770.  And  indeed  it  is  certain  that,  if  the  statute  does 
not  sanction  a  nullity  upon  the  first  ground,  it  cannot  be 
.  alleged  that  it  does  so  upon  either  of  the  latter ;  yet  it 
win  hardly  be  maintained,  at  the  present  day,  that  the 
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want  of  the  knowledge  of  the  party  which  the  statute  ^^^^  ^^* 
lequires,  would  destroy  the  probative  ctaracter  of  a  ^„i  ^f  pifg  p. 
writing  otherwise  unobjectionable.     This  observation  ^^^^^^'* 

greatly  diminishes  the  authority  of  many  of  the  cases      

founded  on  by  the  pursuer,  it  being  admitted  that  the  ^7i68i,  &  5. 
act  1681  does  not  create  the  nullity  in  question,  and 
it  being  certain  that  it  has  no  foundation  in  the  pre- 
vious law. 

The  pursuer  pteadecL^ 

I.  The  law  of  Scotland  borrowed  the  principle  of  its 
system  of  authenticating  deeds  from  the  later  Roman 
Jaw,  and  particularly  from  the  73  Nov.  of  Justinian^ 
which  specially  requires  the  presence  of  witnesses; 

It  may  be  doubtful,  indeed,  if,  before  the  subscrip- 
tion of  the  granter  was  required  by  law,  witnesses  were 
indispensable  to  the  sealing  of  the  deed ;  Ersk^  Inst   ' 
B.  iii.  tit.  2.  § 7  ;  Prin.  B.  iii.  tit  2.§S;  Bcdf.  p.  868 ; 
1       Town  of  Edinburgh  v.  Town  of  Ldth,  11th  March 
1630,  Duriey  Mor.  p  14,500*    The  Beg.  Maj.  L.  ii.  c 
[        88,  clearly  shews,  however,  that  the  presence  of  a  per^ 
son  at  the  ^cecution  of  a  deed  was  essential  to  his  cha- 
I       racter  as  a  probative  or  instrumentary  witness* 

The  act  1540,  c.  1179  requires,  in  addition  to  the 
^sealing,  the  party's  subscription,  and  witnesses.  It  is 
said  that  the  witnesses  here  meant  were  persons  to 
khom  an  appeal  might  be  made,  with  regard  to  the 
truth  of  the  seal  or  subscription,  no  matter  what  might 
be  their  causa  scientuse.  No  authority  is  adduced  in 
support  of  ^his  extraordinary  position ;  and  cei-tainly 
it  is  not  easily  reconcileable  with  the  declared  purpose 
of  the  statute.  The  preamble  sets  forth,  that  the  seal 
may  be  lost,  counterfeited,  or  affixed  to  w)ritings  af- 
ter the  owner's  death;  and,  therefore,  his  sutecrip*  . 
tion  is  also  required-    But  the  subscription  may  be 
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ts  Dec.  1825.  counterfeited  too ;  and  hence  the  act  further  requires 
'^"t  "t"^  witnesses — ^not  persons  whose  opinion  is  formed,  eitber 
Earl  of  Fife's  upon  hearsay,  for  that  is  not  evidence — or  upon  a 
Trustees.  knowledge  of  the  true  seal,  for  that  may  be  affixed 
9>it  without  the  owner's  consent — or  upon  a  comparaHo 

literarum,  because  a  Court  can  either  make  that  com- 
parison itself,  or  delegate  the  duty  to  any  qualified  in- 
dividuals ;  but  persons  who  can  bear  testimony  that 
they  themselves  actually  saw  the  writ  sealed  and  sub- 
scribed. 

This  statutie,  besides,  does  not  require  that  the  wit- 
nesses should  be  designed  or  insert  in  the  writ ;  and, 
therefore,  if  their  presence  at  the  sealing  and  subscrip- 
tion is  not  made  essential,  the  enactment  has  no  in- 
telligible object. 

The  statute  1579,  c.  80,  requiring  the  designation 
of  the  witnesses,  in  the  opinion  of  Sir  G.  Mackenzie, 
Obser.  on  the  Acts  of  Pari.  p.  193  ;  Bankton,  B.  i. 
tit.  11,  §  S4 ;  and  Erskine^  B.  iii.  tit.  2,  ^  11,  applies  to 
writs  subscribed  by  the  party,  as  well  as  to  those  sub- 
scribed by  notaries ;  and  the  plain  intendment  of  the 
act  seems  to  justify  that  construction.  But  the  act, 
at  least,  proves  that  the  presence  of  the  individual, 
at  the  execution  of  the  deed,  was  understood  to  be 
indispettsably  necessary  to  constitute  an  instrumen* 
tary  witness.  It  is  required  that  the  deed  shall  be 
subscribed  and  sealed  *  before'  the  witnesses  ;  and  the 
purpose  of  requiring  that  they  be  designed  is  declared 
to  be,  that  they  *  may  be  known,  being  present  at 
*  the  time,  otherwise  the  -said  writs  to  make  no  faith.* 
The  understanding  of  the  law  on  this  subject  is 
further  demonstrated  from  the  practice  which  obtain- 
ed, prior  to  the  act  1681,  of  allowing  the  omission  to 
insert  the  names  of  witnesses  to  be  supplied  by  a 
condescendence,  supported  by  competent  proof-    Fot 
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H  is  qtiite  evident,  firom  the  whole  train  of  decisions,  ^  ^®<^"  *•**• 
diat,  in  order  to  remedy  the  defect,  it  was  absolute- ^^^'^fjijjr^ 
ly  necessary  that  the  user  of  the  writ  should  conde-^*'^°*'^^e'» 
$cend  on  persons  who  were  present  and  saw  it  sub-      *...» 
scribed,  and  not  those  who  had  other  means  of  prov-  ^^{^i  ^  ^ 
ing  it  genuine ;  Kinaldie  v*  Kaldie,  17th  June,  1625, 
Durie,  Mar.  p.  16,878 ;  BeU  v.  Mow,  22d  Jan.  1635, 
Durie,  Mar.  p.  12,526;  Falconer  v.  Earl  of  King- 
kom,  Sd  Feb.  1665,  Stair,  Dirl,  Mar.  p.  16,883.  * 

II.  There  is  not  the  slightest  reason  to  believe  that 
it  was  the  design  of  the  act  1681  to  repeal  the  for- 
mer law,  which  made  the  presence  of  witnesses  at  thcJ 
execution  of  a  deed  essential  to  its  validity.  On  the 
eontrary,  the  leading  object  of  the  statute  is  to  in- 
sure the  strict  observance  of  this  ceremony,  and  to  fa- 
cilitate the  investigation  of  the  fact,  by  means  of  the 
best  possible  evidence.  For  this  purpose,  it  removes 
the  previous  uncertainty  with  regard  to  the  applica- 
fion  of  the  act  1579  to  the  case  of  parties  being  able 
to  write ;  it  abolishes  the  practice  of  allowing  deeds, 
defective  in  the  requisites  of  that  act,  or  the  act  1593, 
to  be  supported  by  extraneous  evidence ;  and  it  in- 
troduces new  and  additional  securities,  by  requiring 
Bie  subscription  of  the  witnesses,  and  making  them 
liable  to  severe  punishment  in  case  they  should  attest 
a  deed  without  that  causa  sdentiie  which  the  statute 
prescribes.  From  the  anxiety  thus  shewn  by  the  le- 
gislature to  afford  increased  assurance,  that  the  execu- 
tion of  the  deed  was  duly  witnessed,  by  the  persons 
iq)pearing  on  the  face  6f  the  deed  as  witnesses,  it 
seems  quite  extravagant  to  infer  that  the  deed  must 
be  held  prabatio  probata  of  the  fact,  unless  its  truth, 
or  the  genuineness  of  the  granter's  subscription,  be 
diallenged.  It  is  altogether  a  mistake  to  affirm  that 
tte  neglecty   on  l2ie  part  of  the  witnesses,  of  the 

N2 
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23  Dec.  1825.  statutory  injunction,  renders  them  liable  to  punish- 
j/JJ*^^^  ^  ment  only  in  the  case  of  the  deed  being  forged.  The 
Earl  of  Fife's  penalty  is  denounced  against  persons  falsely  assum- 

ing  the  character  of  probative  witnesses,  whether  the  * 

T"ifiai  5  subscription  be  genuine  or  not ;  and  its  degree  of  se- 
verity will  be  in  proportion  to  the  magnitude  of  the 
offence,  as  committed  in  each  particular  case ;  Philips  «. 
Crichton,  13th  June  1738,  Elchies;  Acts  of  Sederunt 
6t}^  Feb.  1765 ;  Hume^  vol.  i.  p»  225.  It  is  further 
said,  that  the  absence  of  an  express  declaration  of  nul- 
lity, in  the  clause  alluded  to,  proves  that  the  statute 
does  not  recognise  its  existence.  There  is,  however, 
no  need  of  such  declaration.  In  the  preceding  clause, 
it  is  declared  that  *  only  subscribing  witnesses  shall 

*  be  probative,*  and  that  all  writs  wherein  the  *  wit- 

*  nesses  are  not  designed  shall  be  null.'  But  a  person, 
by  undertaking  to  vouch  for  the  truth  of  the  subscrip- 
tion from  credulity  and  belief — ^not  from  proper  know- 
ledge— assuredly  is  not  constituted  a  witness,  either 
according  to  the  ordinary  or  legal  acceptation  of  the 
word.  But  all  possible  doubt,  in  regard  to  the  mean- 
ing of  the  legislature,  is  precluded  by  the  precise  defini^ 
tion  of  the  term  *  probative  witness,'  which  the  statute 
itself  contains.  No  one  is  entitled  to  this  character 
without  subscribing  the  deed  as  witness — ^without  be** 
ing  therein  designed — and  without  seeing  the  granter 
subscribe,  or  hearing  him  acknowledge  his  subscrip- 
tion. 

It  is  unquestionable,  as  a  general  position,  that  a  true 
deed  is  reducible,  though  ex  facie  probative,  if  really 
improbative  or  false  in  its  solemnities.  Thus,  if  it 
were  proved  that  the  party  designed  as  the  writer  of 
the  deed  was  not  the  writer,  or  the  party  signing  the 
deed  as  a  notary,  falsely  assumed  that  character,  or 
the  instrumentary  witnesses  were  precluded  by  their 
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sex,  age,  or  blindness,  from  acting  in  that  capacity — 22  Dec  I825; 
the  nullity  of  the  deed  would  necessarily  follow.     Up- E^TdfFife 
on  what  intelligible  principle,  then,  can  it  be  main- Karl  of  Fife's 

tained  that  the  law  shuts  out  all  investigation  as  to       

the  trutii  or  falsehood  of  the  attestation,  holding  it  of  T*^^-,  . 
no  consequence  whether  the  witness  was  present  when 
the  deed  was  executed,  or  was  a  hundred  miles  off  ? 
whether  he  knew  the  granter,  and  saw  him  subscribe, 
or  attested  his  subscription  without  any  warrant  what- 
ever? Can  a  greater  inconsistency  in  legal  principle 
be  conceived  than  would  follow  on  the  supposition  that 
an  unintentional  error,^  in  the  mere  designation  of  an 
instrumentary  witness,  were  sufficient  to  annul  the 
most  genuine  and  otherwise  perfect  deed ;  and  yet  the 
false  assumption  of  that  character,  to  guard  against 
which  that  designation  is  required,  is  absolutely  im- 
material ? 

The  deeds  in  question,  as  well  as  every  other  formal 
deed,  contain  a  confutation  of  the  idefender's  theory. 
The  testing  clause  asserts  now,  as  it  has  asserted  for 
centuries,  that,  in  evidence  of  the  granter's  consent,  he 
has  subscribed  the  writ  before  witnesses. 

It  is  also  confuted  by  the  whole  tenor  of  authority 
and  decisions,  as  the  defenders  themselves  have  been 
compelled  to  admit.  Even  the  passage  from  Sir  £r. 
Mackenzie's  Observations  on  the  Statutes,  cited  by  the 
defenders,  is  a  decisive  authority  against  them.  '  I  con- 
'  ceive,'  says  the  author,  ^  that  a  party  signing  as  wit- 

*  ness,  wittwut  seeing  the  paper  subscribedy  should  be 

*  liable  to  a  third  party,  who  got  assignation  to  that 

*  paper,  in  damage  and  interest,  if  it  be  reduced  as  ex 

*  eo  capite,  since  he  was  a  loser  by  his  negligence.' 
To  the  same  purpose,  FountainhaU,  in  noticing  the 
case  of  Farquhar  v.  Wilson,  29th  Nov.  1695,  voL  i.  p. 
681,  observes,  *  The  Lords  have  sometimes  found  wit^ 
'  nesses  liable  for  damages,  where  the  writ  has  been 
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89  Dec.  1826.  (  annulled,  on  their  confe^^ing  on  oath  that,  at  th« 

Eari^Fife  V. *  s^^^i^&»  tt®y  ^d  not  sec  the  party  subscribe,  or  hear 
Earl  of  Fife's  <  him  give  the  warrant  to  sign/     Bankton^  B.  i.  tit, 

11,  $  28,  29,  expressly  states,  that  *  the  deed  is  void,' 

^^1*1681     6  ^'^  consequence  of  the  witnesses  *  not  taking  care  to  see 

*  the  granter  sign,  or  hear  him  own  his  subscription/ 
Such,  also,  is  undoubtedly  the  opinion  of  Erskine  (B, 
iii.  tit.  2,  ^  7,  13.)  And,  in  like  manner,  BeU^  Lectf 
on  Testing  qfHeeds^  p.  281,  lays  down  the  same  doe* 
trine,  though  he  does  not*  rest  the  nullity  on  the  aet 
1681. 

In  the  cases  of  Stevenson  v.  Stevenson,  Nov,  1682, 
Mor.  p.  16,886,  and  Blair  v,  Peddie,  12th  Feb.  1684, 
Fount.  Fah.  Mor.  p,  1394,  it  is  expressly  stated 
that  the  deed  was  found  null,  or  to  make  no  faith,  in 
respect  of  the  deposition  of  one  of  the  instrumentary 
witnessess  that  he  did  not  see  the  party  subscribe. 
In  the  case  of  Campbell  «?,  Robertson,  Nov.  1698, 
Fount.  Mor.  p,  16,887,  a  bond  was  found  ^  not  false,  but 

*  null,'  upon  the  ground  that  one  of  the  witnesses  did 
not  know  the  granter.  Yet  the  act  1681,  upon  which 
the  judgment  is  stated  to  have  proceeded,  does  not 
otherwise  declare  this  a  ground  of  nullity,  than  by 
including  the  witness's  knowledge  of  the  party  whose 
subscription  is  attested  in  the  definition  there  given 
of  a  probative  witness.  This  particular  ground  of 
nullity,  under  the  act  1681,  is  again  recognised  in 
the  case  of  Walker  v.  Adamson's  representatives,  8th 
June  1716,  Dalrym.  Mor.  p,  16,896,  Myles  v.  Annan, 
S5th  June  1760,  BeWs  Lect.  p.  241,  was  a  case  of 
notorial  subscription,  in  which  the  nullity  was  admit- 
ted, and  the  question  considered  as  turning  wholly 
on  the  evidence.  In  the  cases  of  Philips  t?.  Crich^ 
ton,  1788,  Elchies,  Witness,  No.  10;  and  of  Shaw 
«.  Maephail  (not  reported)  referred  to  in  the  act  of  Se- 
derunt 6th  Peb,  1765,  the  truth  of  the  subscriptions 
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was  expressly  admitted,  yet  there  was  no  denial  that  2s  Dec.  imk 
the  unwarrantable  attestation  of  the  instnunentary  '""''v"*^ 
witnesses  created  an  absolute  nullity.     In  the  case  X)f£ariofFife*i' 
Young  V.  Ritchie,  2d  Feb.  1761,  Mor.  p.  17,047,  the^'^f^ 
instrumentary  witnesses  having  deponed  merely  that,  Writ. 
when  they  signed,^  the  debtor  was  not  present,  nor  his   ^^  ^^^'  *  ** 
subscription  at  the  bond,  the  Court  refused  to  allow  a 
proof  of  the  genuineness   of  the  subscription,   and 
'  found  the  bpnd  not  probative.'    In  conformity  with 
the  principle  of  the  judgments  in  the  cases  of  Campbel) 
and  Walker,  mprUf  the  Court,  in  the  case  of  Young 
and  Denholm  v.  Glen,  2d  Aug.  1770,  Mor.  p.  16,905, 
held  '  that,  if  the  deed  (there  in  question)  had  been  re« 
'  cently  challenged,  and  the  witnesses  were  positive  in 

*  their  depositions  as  to  their  not  knowing  the  party, 

*  the  deed  would  be  null.'  In  the  cases  of  Sibbald  v. 
Sibbald,  18th  Jan.  1776,  Mor.  p.  16,906;  Balfour 
r.  Applin  and  Steele,  Sell's  Lect  p.  246 ;  Frank 
V.  Franks  9th  July  1793,  and  3d  March  1795,  Mor. 
p.  16,822,  and  Condie  v.  Buchan,  26th  June  1823, 
it  was  a  substantive  ground  of  challenge  that  the  in- 
strumentary witnesses  did  not  see  the  party  subscribe, 
nor  hear  him  acknowledge  his  subscription ;  and,  al- 
though the  allegation  was  held  as  not  established  in 
evidence,  there  is  not  the  least  reason  for  imagining 
that  its  relevancy  was  at  all  doubted  by  the  Court. 

The  only  case  which  can  be  cited  against  this  host' 
of  authority,  and  uniform  course  of  decisions,  is  that 
of  Smith  V.  Bank  of  Scotland.  But,  as  the  evidence 
upon  which  the  deed  was  challenged  was  certainly  de- 
fective, it  could  not  be  considered  as  properly  raising 
the  general  question  of  nullity ;  and,  therefore,  the 
opinion  ascribed  to  a  majority  of  the  judges  ought 
to  be  viewed  rather  as  incidentally  thrown  out,  than  as 
constituting  a  ground  of  the  judgment.  Besides,  that 
opinion  had  an  immediate  reference  to  a  c«se  essential- 


aOO  DECISIONS  OP  THE  No.  84. 

22  Bee  1839.  IjT  different  in  its  circumstances  from  tite  present— 

^T'JCT^   *^^  deed  there  in  question  being  a  cautionary  bond,  ^ 

Earl  of  Fife's  and  delivered  by  the  parties  to  the  creditors  as  a  per- 

rus^^      feet  deed.     At  all  events,  it  is  admitted  that  the  aflSr- 

Writ.  mance  of  that  judgment  in  the  House  of  Lords  pro* 

'  ^  ■  ceeded  entirely  and  exclusively  upon  a  consideration 

of  the  defective  nature  of  the  evidence. 

But  the  defenders'  plea,  after  all,  would  seem  to  be 
expressly  excluded  by  the  very  terms  of  the  remit : 
For  the  House  of  Lords  find,  that  the  deeds  in  question 

*  are  in  law  probative  deeds ;  and  that,  to  impeach  such 

*  instruments  as  probative  deeds  of  the  Earl  of  t^ife, 

*  the  pursuer  was  bound  to  prove  that  the  witnesses, 

*  or  one  of  them,  did  not  see  the  Earl  of  Fife  subscribe 
^  the  said  instruments  respectively,  or  hear  him  ac- 
'  knowledge  his  subscription  thereto.'  In  this  find- 
ing it  is  of  course  implied  that  the  proof  alluded  to 
would  render  the  deeds  improbative.  But,  if  the  deeds 
thus  become  improbative,  it  would  appear  to  fallow 
necessarily,  that  they  cannot  be  held  as  the  deed»  of  the 
Earl  of  Fife y  according  to  the  meaning  of  these  words, 
gs  employed  in  th^  issue  contained  in  the  remit. 

Lard  Glenlee  observed — ^That  the  question  way, 
whether  the  deeds  per  se  could  *  make  faith  in  judg- 

*  ment,*  according  to  the  expression  of  the  more  an- 
cient statutes.  He  never  understood  it .  was  a  doubt- 
ful point  that  a  deed,  defective  in  any  of  the  requisite 
solemnities,  could  not  make  faith  where  nothing  had 
been  done  or  followed  upon  it.  It  was  a  very  different 
question  whether  faith  ought  to  be  denied  to  an- im- 
perfect writing,  after  its  validity  has  been  recognis- 
ed by  the  subsequent  acts  of  parties.  For  inistance, 
the  case  had  occurred  of  a  ^larriage  contract  being 
challenged  on  the  ground  that  it  wanted  the  wife's 
irobscription.    It  was  however  homologated ;  and  the 
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Court,  therefore,  without  much  hesitation,  sustained  22  Dec.  183& 
the  deed.     A  tack  is  an  improbative  writing,  if  defec-  ^"-nr^ 
tiveinanyof  the, statutory  solemnities;  but  the  ob-EariofFifeV 
jection  will  be  urged  in  very  diflTerent  circumstances  ^"*^^^^ 
indeed,  and  may  be  attended  with  an  opposite  result,  Writ, 

A^et  1681.  Cm  Ik 

if  possession  has  followed.     All  this  shews  that  there 
is  the  greatest  possible  distinction  between  the  ques* 
tion  whether  the  deed  can,  ah  ariginef  bear  faith,  and  , 
whether  it  can  be  got  quit  of  where  something  has 
been  done  upon  it. 

Where  a  deed,  ex  facie  regular,  has  been  given  forth 
by  the  one  party,  and  accepted  by  the  other  as  a  bind- 
ing deed,  a  latent  objection,  such  as  the  present,  could 
not,  in  his  Lordship's  opinion,  be  afterwards  sustained 
as  a  competent  ground  of  reduction.  The  case  now 
supposed  is  precisely  what  his  Lordship  thought  was 
the  nature  of  the  case  of  Smith  v.  the  Bank  of  Scot- 
land. 

But  nothing  was  done  on  the  deeds  here  in  ques- 
tion— they  stood  without  extraneous  support,  on 
their  own  energies — and  the  Court  is  just  called  to 
judge  whether,  in  initio^  they  can  bear  faith.  Sup- 
pose Lord  Fife  had  presented  a  petition  to  have  the 
deed  of  entail  recorded  in  the  register  .of  tailzies,  or 
suppose  the  trust-deed,  referring  to,  and  adopting  the 
entail,  had  been  complete,  while  the  latter  was  expos- 
ed to  the  present  objection,  he  was  not  sure  that  it 
would  have  availed  under  such  circumstances.  But 
no  question  of  that  nature  is  here  presented  for  deci- 
sion ;  for  the  actual  question  does  not  take  the  Court 
out  of  the  deeds  themselves. 

It  has  been  said  truly  that  the  act  1681  does  not 
create  or  declare  a  nullity  applicable  to  the  present  ob- 
jection. But  the  testing  clause  declares  that  the  deeds 
were  subscribed  in  presence  of  two  witnesses,  while 
it  appears  in  evidence  that  one  of  them  did  not  see 
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s^  Bee.  182A.  the  grauter  subscribe,  nor  hear  him  acknowledge  lug 
"^^T^    subscription.     The  case  must  stand,  therefore,  on  tha 

E>ri  of  Fife)  Vr  _  » 

Earl  of  Fife*8  3ame  footing,  as  if  the  testing  clause  had  declared  that 
Tnistees.  ^^  deeds  were  subscribed  before  one  witness  only,  ia 
WriL  which  case,  by  the  ancient  statute  law,  the  deeds  are 

^  *  1081  0.  i  '      ^  .     '  "^r 

'  '  Utterly  void  and  null.  His  Lordship  was  not  prepar« 
ed  to  say  what  would  have  been  the  consequence, 
supposing  the  testing  clause  had  mentioned  more  wit* 
nesses  than  two,  and  it  turned  out  that  only  two  saw 
the  party  subscribe,  or  heard  him  own  his  subscrip- 
tion ;  but  here  the  deeds  have  eadi  in  truth  only  pne 
witnesis,  and,  therefore,  are  not  binding  in  law. 

Lard  Pitmilljf,  after  expressing  surprise,  upon  con- 
pidering  the  nature  of  the  previous  proceedings  ii^ 
the  cause,  and  the  terms  of  the  remit,  that  the  Court 
should  now  be  called  on  to  decide  this  question,  said, 
r— 'The  defenders,  in  order  to  maintain  their  plea,  are 
forced  to  adopt  a  radical  mistake  as  to  our  system  of 
authenticating  deeds.  They  hold  a  witness  to  be 
merely  a  person  who  is  called  on  to  attest  the  sub- 
scription of  the  granter  ;  and,  if  he  can  do  so,  and  the 
granter's  subscription  be  genuine,  they  hold  it  to  be  of 
^o  consequence  by  what  means  the  witness  can  au- 
thenticate it,  and  no  substantive  objection  that  he  di4 
not  see  it  made,  or  hear  it  acknowledged.  Nay,  ac- 
jcprding  to  this  theory,  no  inquiry  into  the  causa  sdeur 
iuB  of  the  witness  is  competent.  This  is  incorrect 
The  witness  does  not  attest  the  subscriptiim  as  a  sig- 
nature which  he  can  attest  from  knovdedge  of  hand- 
writing. He  is  never  asked  thiSf  nor  appealed  to  for 
that  effect.  What  he  attests  is,  that  he  saw  the  sub- 
scription adhibited,  or,  by  latitude  introduced  by  the 
statute  1681,  heard  it  acknowledged ;  and,  when  these 
are  attested,  the  law  holds  the  signature  to  be  ge- 
nyinie. 
If  the  defenders'  tkwry  w^^  just,  the  questicm  put 
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to  u  mtne$B,  when  «  deed  ww  challenged,  would  net  22  Dec.  iim. 
he,  did  you  see  the  granter  sign,  or  did  he  ackaow-  JT'^T^ 
ledge  his  signature?  but  this  jtnwe  g^eral  one,  is  tha^EoA  of  Fife^* 
kh  mgnaiure  ?    In  the  cases  of  Frank,  or  of  Steel,  or*^"*'^^ 
the  present,  this  would  have  been  the  question  mt  to  Writ. 
t)i0  witness ;  and  his  answer  to  it  would  have  been  the  ' 

suae,  though  bis  knowledge  might  have  rested  in  the 
eoe  case  on  his  having  seen  him  sign — ^in  the  other, 
en  jiearing  him  adcnowledge  his  signature — and,  in  the 
third,  on  bis  aequaintanee  with  the  hand*writing.  In 
a  eriminal  prosecution  for  the  paiup  of  forgery,  under 
ti)e  statute  1681,  the  question,  did  the  witness  see  the 
granter  subscribe,  or  did  he  hear  him  acknowledge  the 
subscription,  might  be  relevant ;  but,  iii  all  civil  ac- 
ti(His  on  the  deed,  the  oply  competent  inquiry  would 
be^  is  that  his  signature  ? 

But  iu  fact,  in  a  great  majority  of  cases,  a  witness, 
at  a  distance  of  time,  could  not  attest  the  granter's  sig- 
nature by  knowledge  of  his  hand-writing.  All  he  can 
tell  is,  that  his  own  subscription  is  genuine ;  a|id  it, 
as  is  said  iu  the  act  1681,  assists  his  memory,  and  em 
ables  hin^  to  say  that  he  saw  the  signature  of  the 
granter  adhibited,  or  heard  it  acknowledged.  The 
^ression  of  the  statute  is,  that,  *  by  the  cuHtom  in^ 
'  troduced  when  writing  was  not  so  ordinary,  witnesses 
*  insert  in  writs,  though  not  subscribing,  are  proba^- 
'  tive  witnesses,  and  by  their  forgetfidness  may  easily 
^ disown  their  being  witnesses;'  and  it  goes  oq  to 
provide  that,  iq.  order  to  remedy  the  evil  of  their  for- 
getfiilness,  they  shall  themselves  subscribe  along  with 
thegrajiten 

In  general,  instrumentary  witnesses  are  previously 
unacquainted  with  the  signature  of  the  party  whom 
they  see  subscribe ;  and,  if  called  upon  at  a  distance 
po^haps  of  thirty  or  forty  years  to  attest  the  subscrip- 
tioii,  they  canqot  do  so  from  a  knowledge  of  the  haiid- 
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39  Bee  1826.  ^]4ting ;  but  they  know  their  own  signature,  and 
£j^^^  ^  from  this  infer  the  fact  Uiat  they  saw  the  granter  sub- 
tari  of  F  fe's  scribe,  or  heard  him  acknowledge  his  subscription. 

Or,  put  the  case  of  a  witness  who  has  neither  seen 

!^nQax  0  6  *^^  granter's  hand-writing  before,  nor  seen  him  sub* 
scribe,  but  merely  hears  him  acknowledge  it,  he  plain- 
ly cannot  possibly,  in  this  ctoe,  attest  the  subscrip- 
tion, but  he  attests  the  fact  of  acknowledgment.  It 
is  a  point  of  law,  whether  a  deed,  when  the  signature 
turned  out,  in  point  of  fact,  not  to  be  genuine,  would 
be  cut  down  in  such  case  as  this ;  but  the  only  thing 
the  witness  can  say  is,  that  it  was  acknowledged  to 
him. 

There  is  a  host  of  authorities  on  the  subject,  all  in 
support  of  the  defenders'  plea,  and  no  contending  one, 
except,  perhaps,  the  late  case  of  Smith,  which  has  now 
been  satisfactorily  explained  by  Lord  Glenlee.  There 
is,  ^rstf  the  opinion  of  three  institutional  writers, 
Macketmey  JBanktan,  and  Sell ;  secondly ^  express  de- 
cisions, three  or  four  in  number,  in  which  deeds  have 
been  set  aside  on  this  precise  ground ;  thirdly ^  many 
cases  in  which  the  relevancy  is  admitted,  or  not  dis- 
puted, and  proof  allowed;  ^xA^  fourthly ,  some  de- 
cisions in  which  it  is  expressly  laid  down,  that  a  mere 
mm  memini  of  a  witness,  when  examined  in  a  process 
of  reduction,  is  not  sufficient  to  cut  down  his  attesta- 
tion by  signature.  The  case  of  Smith  (whatever  may 
have  been  argued  in  it)  seems  to  have  been  ultimately 
considered,  both  in  this  Court  and  in  the  House  of 
Lords,  as  one  in  which  there  was  a  defect  of  evidence 
to  cut  down  the  testing  clause.  His  Lordship,  there- 
fore, had  formed  a  decided  opinion  against  the  defen- 
ders' plea. 

Ijord  AUoway  completely  concurred.  It  was  the 
act  of  subscribing  (or  sealing)  that,  by  the  common  law 
of  Scotland,  the  witnesses  were  required  to  attest ; 
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and,  therefore,  their  presence  at  the  execution  of  the  22jDeai8J5. 
deed  was  indispensable.     The  Beg.  Maj.  Craig^  and  £„!  of  Fife  w. 
Bdfmr,  support  this  opinion.      The  object  of  the  J^^^^^^«'» 

acts  1540  and  1579  was  to  enforce  and  give  effect  to       

this  principle  of  the  common  law^  Such  appears  to  ^ J  {^^  ^  5 
be  the  doctrine  of  Mackenzie  in  hi»  observations  on 
the  state  of  the  law  both  before  and  after  the  act 
I68L  JBankion^  ErsJune^  Moss,  and  Sell,  all  con- 
cur in  opinion  as  to  Uie  necessity  of  the  presence  of 
die  witnesses.  Both  the  case  of  Stevenson  and  of 
Peddie,  though  decided  after  the  act  1681,  certainly 
related  to  deeds  prior  in  date. 

It  is  said  that  the  object  of  the  act  1681  is  to 
render  genuine  deeds,  ex  facie  complete,  not  liable  to 
challenge.  Yet  the  defenders  are  forced  to  admit  that 
objections  of  much  less  importance  than  the  present, 
and  more  difficult  to  be  discovered,  would  be  fatal  to 
true  deeds.  It  is  a  very  different  question  whether 
the  instrumentary  witnesses  are  to  be  credited  against 
their  written  attestation ;  but  all  the  cases  take  for 
granted  that,  if  it  be  proved  by  legal  evidence  that 
the  witness  did  not  see  the  subscription  adhibited  or 
hear  it  acknowledged,  the  deed  is  ex>  ipso  nulL 

The  Lard  Justiee-Clerk,  although  of  opinion  that 
the  defenders*  theory  was  erroneous,  and  shewn  to  be 
80,  even  by  the  earliest  record  of  the  law  of  Scotland, 
relative  to  its  system  of  authentication  of  deeds  (R^. 
Maj.  B.  ii.  c.  88) — ^yet  was  not  prepared  to  say 
that  the  objection  in  question  could  be  held  a  nullity 
independently  of  the  act  1681.  But,  viewing  the  pro- 
visions of  this  act  in  combination  with  the  pre-existing 
law,  statutory  and  customary,  his  Lordship  enter- 
tained no  doubt  but  that  the  deeds  were  void,  and 
could  bear  no  faith. 

The  object  which  the  legislature  appears  to  have 
had  in  view  in  that  statute,  was  to  lay  down  an  uni- 
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t9  Dec.  1825.  fomi  System  of  authentication  of  deeds.     It  ftri*  pro- 

fari  of  Fife  tf.  ^^^^®  *^^*  ^^^y  subscribing  witnesses  shall  be  proba^ 
Jfiiari  of  Fife's  tive.    It  next  introduces  an  express  nullity  where  th« 

Writer  or  the  witnesses  are  ftot  designed.  And  then  it 

^M6di  c  5  P^^^®^^  *^  require  that  the  person  who  subscribes  atf 

witness  shall  know  the  granter,  and  see  him  subscribe^ 

or  hear  him  acknowledge  his  subscription^     This  last 

provision  of  the  statute  is  just  to  be  considered  as  part 

of  the  definition  of  a  probative  witness ;  and  it  is  of  no 

consequence  that  it  follows,  instead  of  preceding,  thd 

Other  enactments.     But  if  it  had  stood  first  in  order^ 

no  doubt  could  have  been  entertained  as  to  the  mean* 

ing  of  the  legislature.     There  is  no  declaration  of 

nullity  in  the  case  of  the  witness  not  subscribing ;  yet 

it  has  never  been  doubted  that  such  defect  would  ren-» 

der  the  deed  null.     The  nullity  is  held  to  be  embodied 

in  the  imperative  declaration  of  the  legislature. 

But  it  is  of  great  consequence  that  the  nullity  in 
question,  whether  to  be  found  in  the  act  1681,  or  only 
in  a  combined  view  of  the  enactments  of  that  statute 
and  the  former  law,  is  recognized  by  a  train  of  au-* 
thority,  consisting  both  of  the  opinions  of  institutional 
writers,  and  of  decisions  which,  for  extent  and  uniform 
consistency,  his  Lordship  never  saw  exceeded  in  any 
other  case< 

His  Lordship  was  &ee  to  admit  that,  in  the  cdse  of 
Smith  9.  Bank  of  Scotland,  views  were  thrown  out  on 
the  Bench  favourable  to  the  defenders'  plea,  although 
his  own  opinion  in  that  case  proceeded  on  a  considers' 
tion  of  the  defective  nature  of  the  evidence*  But,  in 
the  case  of  Condie,  not  the  slightest  doubt  was  enter- 
tained by  any  of  the  judges  that  the  objection  that 
the  parties  did  not  acknowledge  their  subscriptions,  if 
proved,  would  haVe  been  a  substimtive  ground  of  re- 
duction. The  present  case  he  considered  in  the  same 
light  as  if  there  had  been  only  one  instrumentary  mU 
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hm;  but  every  deed  taken  out  of  the  gi^ter^s  re- 2« Dec  laa* 
poBitories,  before  it  can  be  entitled  to  the  protection EarirfFife «. 
of  a  court  of  law,  must  appear  to  have  been  aulhenti- Earl  of  Fife*i 
cated  in  the  miinner  which  the  law  prescribes.  _^ 

His  Lordship  held  that  the  subscribing  of  a  deed  by  ^^aesi  s. 
a  person  as  a  witness,  who  neither  saw  the  granter 
rabscribe  nor  heard  him  acknowledge  his  subscription, 
was  a  crime,  created  by  the  act  1681,  for  which  the 
party  might  be  tried,  whether  the  signature  apparent- 
I7  attestAl  were  genuine  or  not. 

The  Court  accordingly  disallowed  the  biU  of  except 
tiails. 

For  the  Pursuer,  Dean  of  Faculty  CranHotm^  Jeffrey ^  J.  J. 
Murray^  G.  Robinson.  Walter  Cook^  W.  S.  Agent  For 
tbe  Defenders,  T.  Thomson,  J.  Mcncrieff,  FuUarton.  James 
JdHe^  W.  S.  Agent.    F.  Clerk. 

S. 


FIRST  mVISION. 

No.  XXXV.  December  23. 1825. 

ALEXANDER  MURRAY  HEPBURN  BELSHESt 
Esquire,  of  Invermay,  Suspender^ 

against 

The  Reverend  ROBERT  MOORE,  Minister 

of  the  Parish  of  Oldhamstocks. 

6l£BE.-^Recomf£Nse. — 1.  Objection  to  the  desig' 
nation,  hy  a  presbytery,  qf  a  grass  glebe,  from 
grounds  immediately  surrounding  an  ancient  man^ 
non-house  (though  then  in  ruins)  sustained^-^ihe 
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Moore. 


Glebe, 

Meoompenee, 


propriet4)r  of  the  lands  agreeing  to  a  designation 
from  other  grounds  eqtuxUy  accessible^  though  not 
JdrkJands. 
2.  In  this  case^  the  minister  found  not  entitled  to  any 
compensation  for  the  want  of  the  ground^  from 
the  date  of  the  designation  hy  the  presbytery^  to 
the  period  when  the  ultimate  designation  was 
made. 


The  respondent  having  applied  to  the  Presbjrtery  of 
Dunbar  to  designate  to  him  a  grass  glebe,  in  virtue 
of  the  act  1668,  c.  21,  it  was  objected  by  the  heritor, 
at  the  meeting  of  the  presbytery,  that  the  claim 
was  barred  by  certaiil  proceedings  which  occurred  in 
the  Teind  Court  in  1708.  The  presbytery  repelled 
this  objection ;  and  afterwards  made  a  designation  of 
a  piece  of  ground,  near  the  old  mansion-house  of  Black 
Castle,  which  was  in  ruins.  In  a  bill  of  suspension, 
Mr  Belshes  renewed  the  plea  o{  res  judicata;  and,  inter 
aKa,  objected,  that  no  designation  could  be  made  from 
the  grounds  immediately  surrounding  the  ancient 
mansion-house ;  and  he  afterwards  made  an  offer  of 
other  grounds  in  lieu  thereof. 

A  variety  of  procedure  took  place  before  Lord 
Gillies,  who  first  sustained  the  plea  of  res  judicata  ; 
but,  upon  advising  a  representation  and  answers,  (May 
21.  1821,)  altered  his  interlocutor,  and  repelled  the 
plea.  The  case  came  afterwards  before  Lord  Meadow-^ 
bank,  upon  the  other  objections;  and  his  Lordship  (May 
13. 1823,)  repelled  the  objections  to  the  designation,&c^ 
and  decerned. 

Upon  advising  a  petition  and  answers,  the  Court 
appointed  the  petitioner  (Mr  Belshes)  to  put  in  *  a 

*  special  condescendence  of  the  grounds  he  offered  ta 

*  have  designed  as  a  grass  glebe  for  the  respondent^ 
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*  iiiBtead  of  the  grcnmdd  designed  by  the  presbytery/ »  Dee.  18M» 
&c.    Thereafter,  a  remit  was  made  to  Mr  TurnbuU  gjjj^^^^ 
to  visit  the  premises,  and  to  report  how  far  the  ground  Moore, 
condescended  np<m  was  adapted,  by  facility  of  access,  ^^^ 
juxtar-position,  and  other  circumstances  of  situation,  to  ^^^eompmm. 
be  a  convenient  grass  glebe. 

Mr  Tnmbull  having  reported  that  the  ground  was 
conveniently  situated — ^the  Court  *  altered  the  inter- 

*  locutor  of  the  Lord  Ordinary  reclaimed  ag^nst ; 

*  turned  the  decree  charged  on  into  a  libel ;  approved 

*  of  the  report  of  William  TumbuU ;  and,  before  an- 
'  swer,  of  new  remitted  to  Mr  Tumbull  to  ascertain 
<  what  quantity  of  the  ground  pointed  out  by  Mr 

*  Belshes  would  be  sufficient  for  a  grass  glebe  to  the 

*  minister,'  &c. 

In  his  report,  Mr  Tumbull  stated  certain  objections 
to  the  ground  designed,  which  he  had  not  been  be- 
fore aware  of,  and  particularly  from  the  want  of  ac- 


Mr  Belshes,  in  a  minute  which  he  was  ordained  to 
give  in,  stated,  that  *  the  proprietor  of  the  ground 

*  might  be  required  to  guarantee  a  road  to  that  por- 

*  tion  of  the  farm  which  might  be  laid  off  as  a  grass 

*  glebe.'  The  Court  then,  *  In  respect  of  the  sus- 
'  pender^s  offer  of  guarantee,  before  answer,  of  new 
'  remitted  to  Mr  Tumbull  to  ascertain,  as  formerly 

*  directed,  what  quantity  of  the  grounds  in  question 

*  would  be  sufficient,  &c.  with  the  precise  boundaries 

*  thereof.* 

Mr  Tumbull  having  given  in  a  report  in  obedience 
to  this  order,  their  Lordships  *  approved  of  the  report, 
'  and  designed,  allotted,  and  set  a-part  the  grounds  de- 

*  scribed  in  said  report,'  &c. 

In  a  reclaiming  petition,  Mr  Moore  insisted  that  in 
vutoe  of  the  acts  1578,  ch.  48 ;  the  act  of  annexation 
I887t  ch.  a9 ;  the  act  1598,  ch.  161 ;  the  act  1668,  ch. 
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»  Deo  1696-  21 ;  the  designation  of  a  grass  glebe  is  required  to  be 
made  out  of  kirklands :  That  a  particular  order  was 
pointed  out  in  which  these  lands  were  to  be  designated, 
and  that  the  minister  was  entitled  to  sucb  portions  as 
were  nearest  to  his  manse :  That  this  was  precisely 
the  situation  of  the  lands  designed  by  the  presbytery ; 
whereas  those  designed  by  the  Court  were  not  cihurch 
lands — ^were  at  a  greater  distance  from  his  mansei  and 
only  approachable  by*a  circuitotts  route. 

With  regard  to  the  objection  to  the  designation  by 
the  presbytery,  that  it  was  of  grounds  adjacent  to  the 
mansion-house  of  Blackcastle,  this  did  not  constitute 
a  legal  ground  of  exemption,  as  was  found  in  tibe  case 
of  Dundas  v.  Somerville,  6th  Dec.  1805^  There  the 
objection  was  repelled,  although  the  grounds  designed 
formed  a  part  of  the  enclosures  surrounding  the  man^ 
sion-house  then  inhabited  by  the  family ;  whereas,  in 
the  present  instance,  there  was  no  existing  place  of 
residence  in  the  vicinity  of  the  grounds  designed— 4]]e 
mansion-house  had  not  been  inhabited  for  a  hundred 
and  fifty  years,  and  was  fiow  a  ruin.  The  cases  of 
Marshall  v.  Carnegie,  20th  June  1605,  Mar.  p.  8495 ; 
and  of  Cuninghfun  v.  Laird  of  Kirkmahohn*  GUi 
Jan.  1594,  Mor.  p.  5135,  also  show  how  indefeasibhf 
the  statutory  right  of  the  minister  to  have  a  glebe  out 
of  kirk-lands  was  understood  to  be. 

But,  supposing  that  the  Court  would  not  dqpait 
from  the  designation  last  ^lade,  Mr  Moore  maintain^ 
ed  that  he  was  entitled  to  an  annual  pecuniary  com^ 
pensation  for  the  want  of  glebe  from  the  date  of  the 
presbytery's  designation.  This  had  been  given  eveb 
in  cases  where  a  presbytery  designation  was  clearly 
erroneous,  and  a  new  allotment  made  by  the  Court  i 
Minister  of  Dunfermline,  Cannell  on  Parishes,  p.  S82. 
Tliere  the  minister  was  foujid  entitled  to  a  recompense^ 
not  only  during  the  period  that  he  had  successfaUy 


No.  85  COURT  OP  SESSION.  Ml 

comltttted  other  objections  made  by  tbe  heritors,  but  2^^^-  *^*^ 
during  fhe  whole  litigation.     But,  in  the  present  case,  Beishes  v. 
the  presbytery  could  not  have  acted  differently ;  their  Moore. 
duly  was  to  ascertain  what  kirk-lands  liable  to  de^ciebe. 
signation  were  situated  nearest  the  manse — ^this  they  ^^^^^»^'*^ 
did,  and  designed  accordingly ;  and,  although  a  dif« 
ferent  piece  of  groimd  has  since  been  designed  by  the 
Court,  the  presbytery  were  not  at  liberty  to  have 
selected  this,  even  if  it  had  been  offered  to  them  at  the 
time. 

The  Court '  refused  *  the  petition  lipcHi  the  merits, 
but  ordered  it  to  be  answered  on  the  question  of  com*- 
pensation* 

On  this  point,  Mr  Belshes  maintaineil^Thai  there 
was  no  ground  for  a  compensation  in  the  present  case. 
The  designation  by  the  presbytery  had  been  set  aside, 
and  the  ground  offered  by  him  had  been  approved  of 
by  the  Court.  The  petitioner,  however,  instead  of 
acceding  to  this  proposal,  insisted  upon  having  ground 
which  the  Court  has  found  that  he  was  not  entitled 
to;  and  it  would  be  absurd  to  hold  that  he  waa 
entitled  to  compensation  during  his  unsuccessful 
attempts  in  support  of  this  claim.  In  the  case  of  the 
Mniister  of  Dunfermline,  the  minister  ultimately  suc- 
ceeded in  supporting  the  designation  made  by  the 
presbytery ;  and  it  would,  therefore,  have  been  hard 
to  have  deprived  him  of  a  suitable  remxmeration  dur- 
ing  the  long  period  that  the  litigation  lasted. 

At  the  advising,  one  of  the  Judges  (Lard  Craigie) 
was  of  opinion  that,  from  the  date  of  Lord  Gillies^s 
last  interlocutor,  repelling  the  plea  of  res  judicata^ 
die  petitioner  was  entitled,  not  to  the  full  value  or 
violent  profits  of  the  grounds  ultimately  allotted  to 
him^  but  to  the  extent  of  the  rents  de  facto  drawn 

OS 
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» itec.  ias5.  by  Mr  Belshes  from  those  grounds.  But  the  majority 
3^J^  of  the  Court  thought  that  tiiere  was  no  room  tor  com- 
Moore.  pensatiou  in  the  present  instance.    It  was  observed 

cj^  by  the  Lard  President^  that  if,  in  the  case  of  Dun- 

Jiwompetm.  fermliue,  the  Court  had  merely  found  the  miniBter 
entitled  to  compensation  from  the  date  of  the  inter- 
locutor in  his  favour,  up  to  the  end  of  the  litigation, 
that  judgment  was  quite  right,  and  might  have  been 
a  precedent  in  favour  of  the  petitioner,  supposing  the 
circumstances  of  the  two  cases  to  have  been  similar. 
But  if,  as  stated  by  the  petitioner,  the  Court  did  in 
that  case  also  find  the  minister  entitled  to  compensa- 
tion during  the  earlier  period  t)f  the  litigation,  while 
he  was  unsuccessful — ^that  was  a  judgment  which  his 
Lordship  would  not  be  inclined  to  follow. 
Their  Lordships  therefore  adhered. 

Lord  Ordinary,  MeadovAank.  For  the  Suspender,  Jokn 
Jardine.  Agents,  Murray  &  InglUf  W.  S.  Alt. 
Sir  John  ConneUy  Arthur  ConndL  Agent,  George 

Dunhpy  W.  S.        Sir  R:  Dundoi,  Cleric. 

C. 


SECOND  DIVISION. 

No.  XXXVI.  December  24.  lftS5. 

J.  AND  W.  DIXON 

against 

D.  CARRICK  BUCHANAN  and  ALEXANDER 

BAIRD,  his  Tenant. 

Peopebtt. — A  person  ei^foymg  a  reserved  riglU  to  « 
ssrtam  proportion  qf  the  coal  ont-ptUjrom  a  parti- 
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(Mkr  coalfiMt  exceeding  a  fixed  Quantify,  may 

prevent  the  proprietor  of  the  field  J^  bringing  up  ^^^^  ^  ^^ 

ike  coal  at  a  pit  mouth  beyond  the  fidd^  even  a^nckBuchaa. 

Aoiigh  tike  proprietor  might  work  the  codLpit  fi>r   * 

ever,  wiAaut  being  Uable  to  any  payment  qfthepro-^ 

dnee,  'by  canfinitig  the  output  within  the  limit  fixed 

fir  each  year. 

The  lands  of  Hows  and  Dundyvan,  with  the  coal  and 
ndnerals,  were  sold  by  Mr  Houston,  under  a  reserva^ 
tion  that,  in  case  the  gross  out^put  of  the  coal  shall 
exceed,  in  any  one  year,  4000  tons  of  20  cwt.  then  the 
seDer  is  to  have  right  to  one-tenth  part  of  the  gross 
ottt-put  of  such  coal,  over  9nd  above  the  said  4000 
tons,  and  that  firee  of  all  coat  and  expence.  It  is  de- 
dared  also,  that  each  year  shall  be  calculated  by  it- 
self, and  that  the  deficiency  in  one  year,  in  raising 
4000  tons^  shall  not  be  compensated  by  the  overplus  of 
another.  The  seller  is  also  empowered,  at  his  own  ex- 
pence,  to  keep  a  hill-man  or  overseer  upon  the  said 
ooal,  who  shall  have  fiill  power  at  all  times  to  inspect 
die  operations,  either  below  or  above  ground.  These 
conditions  and  reservations  are  declared  a  real  burden 
on  the  lands,  and  are  engrossed  in  all  the  subsequent 
infeftments. 

The  whole  lands  subject  to  this  burden  consisted  of 
abofat  210  acres ;  100  of  which  now  belonged  to  the 
pursuers,  Messrs  Dixon ;  40  acres  were  the  property 
of  a  third  party ;  and  the  remaining  70  belonged  to 
the  defender,  Mr  Buchanan. 

Messrs  Bixon  had  subsequently  acquired  right  from 
the  heirs  of  the  seller  to  the  reserved  right  of  lord- 
ship over  the  whole  lands. 

Mr  Buchanan,  who  was  absolute  proprietor  of  the 
neighbouring  coal-field  of  Merryston,  let  it  along  witSi' 
the  eodi  on  his  part  of  Dimdyvan  to  the«ame  tenaAt, 
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24  Dec  1826,  ^hcHn  he  took  bouud  not  to  raise  more  than  65,000 

Dixonst).car-^^*^-  ^^  ^^7  <"^^  Y^^9  from  the  lands  of  Dundyraii, 
rick^Buchan-  being  15,000  cwt.  under  the  quantity  which  might  be 

' raised,  free  of  the  lordship,  from  the  whole  lands.  The 

Property.  tenant  then  commenced  working  the  whole  coal,  both 
in  Dundy  van  and  Merryston,  by  a  shaft  sunk  in  the 
latter  estate,  and  putting  out  the  whole  at  a  pit  mouth 
situated  there.  Messrs  Dixon  presented  a  bill  of  sus- 
pension and  interdict  against  this  new  operation ;  and 
Lord  Alloway  (Ordinary)  passed  the  bill,  but  refused 
the  interdict.  The  application  fot  an  interdict  was 
now  brought  before  the  Court ;  and  eases  having  been 
ordered — 

The  suspender  pUadeA — The  right  reserved  by  Mr 
Houston,  and  now  belonging  to  the  suspender,  is  in 
fact  a  joint  right  of  property  of  the  coal,  and  that 
of  a  very  valuable  description ;  for,  as  ik>on  as,  by 
working  the  coal  to  the  extent  specified,  the  lord- 
ship becomes  exigible,  the  reserved  right  is  more  va- 
luable than  that  which  is  given  away ;  onc^-tenth  part 
of  the  gross  out-put  delivered  at  the  pit  mouth,  free 
of  expence,  being  of  greater  value  than  the  other 
nine-tenths  subject  to  the  expence  of  working.  The 
right  possessed  by  the  suspenders  is  neither  a  daim 
for  additional  rent  in  a  certain  event,  nor  for  pay- 
ment of  a  certain  quantity  of  coal ;  but  it  is  a  reserved 
right  of  property  in  the  coal  itself  of  Dundjrvan,  which 
alone  they  are  bound  to  receive,  and  which  they  are 
not  obliged  to  follow  beyond  the  land  on  which  it  is 
situated,  nor  to  receive  at  a  pit  mouth,  where  it  may 
be  delivered  mixed  with  other  coal  of  an  iliferior  de« 
scription. 
.  .  The  means  by  which  the  reserved  right  is  guarded 
and  secured  are  equally  decisive  of  the  present  ques- 
tion.    The  seller  is,  by  the  clause  in  the  dispontion, 
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empowered  *  to  keep  a  hill-^man  or  overseer  upon  /A^  24  Dec.  I825. 
'  mod  coalf  wIk)  shall  Imve  full  power  at  all  times  to    ^""v^"^ 

,  .  ,  -         ,    ,  ,  ,    Dlxonsw.  Car. 

'  inspect  the  operations,  either  below  or  €UHwe  ground.'  rick  Buchan. 

The  suspenders  are  neither  entitled  to  exercise  this  "^  ^ 

privilege  upon  any  other  lands,  nor  are  they  bound  to  Properip. 
aecept  such  a  right,  if  it  shall  be  offered  in  lieu  of 
tlHit  which  is  reserved  to  them  by  the  terms  of  the 
respondent's  own  infeftment.  The  very  statement 
made  by  the  reEpondent  that  he  has  limited  his  tenant 
to  working  65,000  ewt.  per  annum^  of  the  Dundyvan 
eoal,  is  of  itself  a  sufficient  reason  for  the  suspenders 
to  enforce  all  their  1^^  rights  ;  as  it  avows  this  strange 
proposition,  that  the  proprietor  of  only  one-third  part 
of  the  lands  is  entitled  to  bring  up  (free  of  the  lord- 
diip)  more  than  three-fourths  of  the  whole  quantity 
that  could  be  raised  from  the  whole  estate. 

The  respondent  answered — ^That  there  was  no  re« 
striction  in  the  infeftment  against  working  the  coal  of 
Dondyvan  in  any  way,  or  at  any  place,  that  he  found 
most  convenient.  .  That  he  was  absolute  and  unlimit* 
ed  proprietor,  both  of  the  lands  and  coal,  at  least  to 
the  amount  that  was  free  of  the  lordship ;  and  that  he 
might,  and  probably  would,  exhaust  the  pit  altogether, 
without  giving  the  suspenders  any  room  to  interfere, 
by  merely  confining  himself  to  the  specified  quantity 
in  each  year»  The  suspenders  can  suffer  no  inconve- 
nience by  the  coal  being  brought  out  on  the  lands  of 
Menryston ;  because,  not  only  is  the  respondent  ready 
to  give  them  all  the  right  of  access  and  inspection  qxjl 
these  lands  that  they  can  claim  on  Dundyvan,  but  the 
qiiantity  of  coal  worked  out  of  Dundyvan  can  be  as- 
certained in  the  usual  way  with  perfect  accurapy  Ji^y. 
measurement  below  ground,  so  that  the  suspenders. 
may,  at  aj^y  time,  calculate  the  quantity  taken  out^' 
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"*  and  so  provide  against  any  infringement  of  their  rights. 
Bixons  V.  Car-Besidesy  during  the  present  lease,  it  is  really  unneoes- 
^^Buchan-  g^jy  ^  agitate  this  question,  as  the  tenant  is  Ihnited 
— —      to  working  a  certain  quantity  far  below  that  at  wUdb 
'^^^^^^       the  suspender's  right  of  lordship  commences.    It  may 
be  very  true  that,  if  there  were  other  coal-works  on 
the  lands,  the  respondent  might  not  be  entitled  to  pat 
out  so  much  as  65,000  cwt.  free  of  the  lordship  on  big 
part  of  the  estate.    But  the  coal  on  the  suspended s 
portion  of  Dundyvan  is,  it  is  said,  esJiausted — at  least 
it  is  no  longer  worked ;  neither  is  there  any  coal  put 
out  on  the  remaining  40  acres;  therefore,  as  the  right 
of  working  80,000  cwt.  free  of  the  Lordship  is  a  right 
pro  indiinso  extending  over  the  whole  lands,  the  re* 
spondent  is  at  present  entitled  to  exercise  it  to  its  full 
extent.     This  whole  proceeding,  on  the  part  of  the 
suspenders,  is  nimious  and  oppressive ;  it  is  not  intend^ 
ed  to  preserve  their  own  lordship,  but  to  drive  the 
whole  coal  of  Dundyvan  out  of  the  market,  by  pre- 
venting it  from  being  worked  at  the  pit  where  it  can 
be  brought  out  with  most  advantage. 

The  Lords  Justice  Clerk  and  PitmiUy  were  of  opi- 
nion, that  the  right  reserved  to  the  suspenders  by  the 
clause  in  the  disposition  and  infeftment  was  a  right 
of  property  to  a  certain  extent  in  the  coal  itself;  and 
that  they  were  entitled  to  enforce  strictly  the  terms  of 
the  deed ;  and  in  particular  the  power  of  keeping  an 
overseer  on  the  coal  to  inspect  the  operations  both 
below  and  above  ground,  whidi  could  only  apply  to 
the  lands  over  which  the  lordship  extended — tiie  sus- 
penders not  being  bound  to  follow  the  woiking  to 
other  lands.  Both  their  Lordships  expressly  denned 
giving  any  opinion  as  to  the  quantity  of  coal  which 
the  respQudent  was,  in  any  circumstances,  mtitled  to 
bring  up,  free  of  the  lordship,  on  his  portion  of  the 
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lands  of  Dttndyvaa-^-a  question  which  was  not  pro-24  Bee  tass. 

perfy  before  them.  i)uI^2Toir- 

Lard  AUofway  dissented,  jNrincipally  on  the  ground  rick  Buchtn. 

of  the  injurious  effect  that  granting  the  interdict  would     -^ 

have  cm  the  interest  of  the  respondent;  whereas  the-'^^'^'^- 
title  and  interest  of  the  party  applying  for  th^  inter« 
diet  could  not  commence  till  80,000  cwt.  were  actually 
raised  within  the  year;  and  certainly,  within  that 
Innit,  the  infeftment  contained  no  restraint  whatever 
apon  the  mode  of  working  the  coal. 

The  Court  granted  the  interdict  against  raising  the 
coal  of  Dundyvan  at  any  pits  out  of  the  bounds  of  the 
lands. 

Lord  Oidinaty,  AOowoy.        Act.   MoncrieffKoA  Marshatt. 
Alt  ForwiL  Agents,  Tod  &  Somanes,  W.  S.  and 

Geo.  Dunkp,  W.  S.    M.  Clerk. 

U. 


SECOND  DIVISION. 

No.  XXXVII.  December  24, 1835. 

MARK  SFROT 

againgt 

W.  AND  A.  M'ALISTER. 

• 

Removing.-— Act  of  Sederunt,  14th  Decembeb 
1756. — A  gunmcM  qf  remmvng  cofoduded for  foy^ 
meni  ^  arrears,  instead  qfjbr  caution  onhf^  m 
terms  af^  ad  if  Sederunt;  but^  the  decree  hehg 
m  conformity  tcith  the  act,  Jbund  that  a  bill  ifad^ 
vocation  could  be  passed  only  upon  caution. 
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u  D«s.  lasft;  yijg^  SpaoT  brought  an  action  of  removing  agniiist  hid 

gJ^J,         tenants,  under  the  act  of  Sederunt,  14th  Dec.  175G.  The 

jfAiistew.     summons  concluded  that  the  defenders  diould  be  de- 

Removing      cemcd  to  po^  the  amount  of  the  rent  in  whidi  they 

rwJim!^    were  in  arrear,  and  also  to  find  caution  for  the  five  f<d« 

lowing  crops.     The  sheriff  ordained  the  defenders  to 

find  caution  for  the  arrears  of  rent  libelled,  and  for  pay* 

ment  of  the  five  following  crops ;  and  thereafter,  *  in 

*  respect  that  the  defenders  had  failed  in  finding  the  caiv* 

*  tion  formerly  ordered,'  decerned  in  the  removing. 

The  tenants  presented  a  bill  of  advocation,  without 
caution,  and  pleaded — ^The  conclusions  of  the  smmnoitfl 
are  incompetent,  as  the  act  of  Sederunt  gives  no  sanction 
to  a  landlord  obtaining  a  decree  for  payment  of  his  ar« 
rears,  by  the  summary  form  of  process  in  an  action  of 
removing.  Although  the  decree  of  the  sheriff  may  be 
in  terms  of  the  act  of  Sederunt,  yet  it  is  inconsistent 
with  the  conclusions  of  the  siunmons,  which  ask  for 
payment  and  not  for  caution,  and  consequently  also 
incompetent ;  Urquhart  v,  M'Kenzie,  28th  May  1824, 

Answered — ^There  is  no  style  fixed  by  the  act  of 

Sederunt  in  which  summonses  of  removing  must  be 

drawnl    It  is  not  necessary  even  to  libel  on  the  act; 

as  has  been  found  in  the  cases  of  Hoy,  2d  June  1810, 

and  Stevenson  v.  Baird,  23d  Jime  1821.     If  the  action 

be  really  a  process  of  removing,  and  the  decree  ob* 

tained  be  in  terms  of  the  act  of  Sederunt,  it  is  entitled 

to  all  the  privileges  of  the  act.     The  decree  here  is  not 

inconsistent  with  the  conclusions  of  the  summons,  but 

within  them.    The  pursuer  has  only  not  got  all  he 

J»ra3red  for»    In  the  case  of  M^Kenzie,  the  decree  of  the 

Judge  was  objected  to  as  unauthorised  by  the  act  of 

Sederunt. 
The  I^rds  Ordinary  passed  the  bill  without  cau-» 
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tion,  adding  to  the  interlocutor  an  explanatory  note,  ^  ^^^  *^^ 
that  it  was  only  done  because  the  conclusions  of  the  spi^  J. 
smmnons  seemed  not  to  be  in  conformity  with  the  act  M'Aiiatew. 
of  Sederunt.  nemoving. 

AeiqfSede^ 
runi  176IL 

The  Court  recall^  the  interlocutor,  and  remitted 
to  pass  only  on  caution. — It  was  observed  on  Hie  bench 
—Hie  case  of  M^Kenzie  was  an  action  of  reduction  and 
damages,  brought  by  the  tenalit  after  he  had  been  re- 
moved from  his  lease ;  ^d  the  Court  were  of  opinion, 
on  the  merits  of  that  case,  that  there  was  ground  for 
reducing  the  decree  ,ahd  giving  damages.  But  the 
fresent  question  did  not  occur.  The  same  remedy 
iHIl  be  open  to  the  defenders  in  the  present  case,  if 
ibey  can  shew  that  oil  the  merits  the  decree  has  been 
improperly  sought  for ;  but  there  is  no  ground  for  a 
fiospension  without  caution,  the  igummons  being  truly 
a  process  of  removing,  and  the  sherifTs  decree  being 
strictly  in  conformity  with  the  provisions  of  the  act  of 
Sederunt. 

Loidfl  Ordiaaiy,  M^Kemie  and  Medwgn.  Act.  Ja§.  W. 

JOicksofi.         Stuart  &  Sprot,  W.  S.  Agents.        Alt.  A. 
M'NeiU.      Charles  Fisher,  Agent.      B.  Clerk. 
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SECOND  DIVISION. 

No.  XXXVIII.  January  SSO.  1886. 

• 

ALEXANDER  RANALD60N  MACDONELL, 

Esq.  of  Qlengany^ 

against 

REGINALD  GEORGE  MACDONALD,  Esq.  of 

Claoronald«« 

JUEISDICTION. — ^TlTLE  TO  PUItSUE.^^JTfe  Omrt,  tf 

Session  has  JurisdiciUm  to  reduce  a  grant  ^  arms 
obtained frcm  the  lofon  King  ofArms\  but^  m  or^ 
der  to  give  a  title  to  pursue,  the  party  mustaUeget 
in  his  summons,  Aat  the  graaU  infiringes  on  his 
prkate  rights. 

The  pursuer  brought  a  reduction  of  a  matriculation 
and  grant  of  arms  obtained  by  the  defender5  in  I8IO9 
as  captain  and  chief  of  the  Clan-Ronald.  The  pursuer 
had  himself  obtained  a  grant  of  his  family  arms  from 
the  Lyon  Office  in  1797  ;  and  it  appeared  that  the  two 
coats  of  arms  thus  matriculated  were  essentially  diffe- 
rent from  each  other.  The  object  of  the  present  ac- 
tion seemed  to  be  to  call  in  question  the  right  of  the 
defender  to  the  title  of  captain  and  chief  of  the  Clan- 
Ronald,  which  he  had  assumed  in  his  matriculation. 

Two  objections  were  stated  in  the  defences  to  the 
competency  of  this  action,  on  which  the  Lord  Ordinary 
ordered  memorials :  First,  That  the  jurisdiction  con- 
ferred on  the  Lyon  King  of  Arms  by  the  statutes  1587f 
c.  46,  1592,  c.  127,  and  1672,  c.  21^  with  regard  to 
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granting  arms,  was  purely  discretionary,  and  not  sub-90  j«il  18ML 
ject  to  the  review  of  any  court  whatever.  ^ '~"  "^  "^ 

And,  Seeanafy,  That  the  present  action  at  least  was  McDonald, 
incompetent,  because  the  pursuer  did  not  allege  that^^^^^^ 
he  was  injured  by  th6  grant  which  had  been  made  to  tuu  to  Fui^ 
the  defender.  '^' 

He  neither  laid  claim  to  the  same  arms,  no^  did  he 
even  assert  himself  in  his  summons  to  be  the  chief  or 
head  of  the  Clan,  but  merely  offered  to  prove  that  the 
defimder  was  not  so. 

7%^  Jui^s  were  unanimously  of  opinion  that  the 
Court  of  Session  has  jurisdiction  to  review  the  decrees 
of  the  Lord  Lyon,  or  to  reduce  his  grants,  where  they 
aie  complained  of  as  injurious  to,  or  interfering  with, 
the  rij^ts  of  other  parties ;  but  that  the  {^resent  action 
was  incompetent,  because  the  summons  did  not  set 
fartfi  that  the  defimder  had  obtained  either  any  part 
aS  the  arms,  or  any  title  or  designation  which  properly 
bdonged  to  the  pm^uer. 

They,  therefore,  remitted  to  the  Lord  Ordinary  to 
find  the  acti(m  incompetent,  and  to  hear  parties  as  to 
expenoes. 

LttdOrdiaaiy,  M^Eensne.  Act.  Jefnjf,  Moncneffy  et 

RiddeU.  Alt.  Tho.  Thomson^  Buckamm,  et  J.  A.Mur^ 
ray.  Agents,  J.  4*  W.  Ferrier,  W.  S.  and  Hugh  Mae^ 
queen^  W.  S-    F.  Clerk. 

V. 
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PIB8T  DIVISION. 

No.  XXXIX.  Jawmrtf  SI.  Ufifi. 

ANGUS  MUR&AY 

Mes  M.  MURRAY  and  Others;  Trustees  of  the  de* 
ceased  John  Murray  of  Giishemish. 

HoMOU>OATioN.^^^o  Aw*,  qfter  mtyoriiy,  hamg 
e^cutedadeedr€U(fyinghii  ancestor*^  ^ettkmeiUff 
amd  renouncing  hi$  right  qf  challenge^  found  not 
barred  tiiereby  from  inH^ng  in  a  reduction  qf  tken 
eet&ements  ex  capite  lectin  having  been  kept  in  igno^ 
ranee  qf  the  nature  and  extent  qf  hie  kgal  r^k^ 
at  the  time  he  woe  prevailed  m  to  execute  the  deed 
qfra^fication. 

The  late  Mr  Murray  of  GriebermBh,  oh  the  4tli 
April  1825,  by  trust  disposition  and  settlement»  cqqi* 
Veyed  all  his  property,  heritable  and  mdreable,  to  cer« 
tain  persons  in  trust  fot  the  various  purposes  therein 
mentioned.  Among  other  legacies,  he  left  the  sum  of 
£400  *  to  my  nephew,  Angus  Murray,  (the  pursuer) 
*  el4est  surviving  son  of  my  deceased  brother  Archi- 
'  bald  Murray.'  He  also  left  legacies  to  the  pursuer's 
brothers  and  sisters.  He  left  his  heritable  property 
and  the  residue  of  his  personal  property  to  his  grand-* 
son,  Angus  Murray,  eldest  surviving  son  of  his  natural 
son  Donald  Murray.  The  testator  died  on  the  Ist  of 
May,  only  twenty-six  days  after  executing  the  above 
deed.  The  value  of  the  property  which  he  left  was 
estimated  at  from  8  to  £12^000* 
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Angus  Murray,  the  nejfli^w  and  heir  «t  law  of  then  Jail  las^L 
deceasedf  brought  an  action  of  redujction  of  the  above  , '^  ^  ^^ 
deed  e^  ce^ifte  /mil.     He  called  as  defenders  the  trus-Hiumj,  &e. 
tees  nominated  in  that  deed.    Appearance  waa  made  ^^ 
for  the  widow  and  other  two  of  the  accepting  trustees, 
wiu>,  in  defence-—* 

JPIeaded — ^That  the  pursuer  was  barred  {torn  insist- 
ing in  this  action,  having  exprjessly  homologated  the 
deed  sought  to  be  reduced.  The  drcumstanoes  on 
which  this  plea  of  homologation  was  founded  were 
stated  by  the  defenders  to  be  these  u-^ 

The  conduct  of  the  pursuer  had  so  dissatisfied  his 
unde,  the  testator,  that  he  could  have  no  expectation 
of  succeeding  to  his  fortune.  In  Uiese  circumstances, 
the  clergyman  of  the  parish,  the  adviser  of  the  testa^ 
tor,  had  endeavomred  to  reconcile  his  nephew  to  him, 
and  had  jNrevailed  on  him,  by  the  above  deed,  to  leave 
hiin  the  legacy  of  £400.  That,  on  this  being  made 
known  to  the  pursuer,  he  expressed  his  satiaCaotion 
with  the  provision ;  and,  by  the  advice  of  the  same 
dergyman,  he,  on  the  SSd  April  1825,  a  few  days  afiter 
he  was  major,  wrote  to  his  imcle,  expressing  his  regret 
at  having  given  him  offence,  and  thanking  him  for  hia 
kindness  to  himself  and  his  brothers  and  sisters.  On 
the  same  day,  the  pursuer  executed  a  deed  which  had 
been  prepared  by  the  minister,  in  which  he  renounced 
all  right  and  claim  to  any  part  of  the  property  of  his 
imcle,  except  the  above  provision  of  £400.  This  re- 
nunciation contained  this  clause,  ^  And  I  Innd  and 

*  oblige  myself  and  foresaids  to  raise  no  action  at  law, 
^  or  call  in  question,  or  authwise  any  action  at  law  to 
'  be  raised,  for  the  purpose  of  reducing  the  above 

*  mentioned  or  any  other  settlement  of  his  affairs,  on 
'  the  groimd  of  legal  informality,  or  any  other  ground 

*  — and  that  in  considera|iim  of  the  kindnem  of  my 
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91  Jan.  1888.  <  uncle  to  me  at  an  times,  but  especially  in  die  pR>vi. 

'~'  ^  "^    '  sion  of  £400,  which/  in  his  said  settlement,  he  has 

Mumjr,  ftc  '  expressed  his  wish  to  make  for  me,  besides  having 

jjj^JTJ]^  *  acted  with  like  liberality  towards  my  brothers  and 

*  sisters.' 

Upon  the  testator's  death,  which  took  place  only  a 
few  days  after  the  above  renunciation  was  executed, 
the  accepting  trustees  submitted  a  case  for  the  opinion 
of  coimsel,  particularly  with  regard  to  the  effect  of  the 
above  renunciation  by  the  heir,  how  far  it  was  a  suffix 
dent  bar  against  his  challenging  the  trust-deed,  or 
whether  a  more  formal  deed  would  require  to  be  eze^ 
cuted  for  that  purpose.  To  the  query  upon  this 
point,  counsel  returned  for  ansi^er,  '  We  incline  to 
'  think  that  the  deed  executed  by  the  heir  at  law,  de« 
'  daring  his  acquiescence  in  his  uncle's  settlements^ 
'  and  renoundng  his  right  to  challenge  the  same  oa 
'  the  ground  of  legal  informality,  or  any  other  ground, 
'  would  not  be  held  suffident  to  bar  his  right  of  re- 

*  dudng  the  deeds  made  to  his  prejudice,  on  the  head 

*  of  death-bed.  This  opinion  is  founded,  not  on  any 
'  informality  in  this  deed  of.  renunciation,  but  on  the. 

*  great  disindination  of  the  law  to  countenance  and 
'  support  such  deeds  by  the  hdr  at  law,  when  exe- 

*  Cuted  during  the  life  of  his  ancestor/  The  opinion 
then  refers  to  certain  cases  in  support  of  the  above 
doctrine ;  and  then  proceeds  thus  >^ 

'  We  have  no  doubt  that  Mr  Angus  Murray,  the 

*  heir  at  law,  noW  that  his  ancestor  is  dead,  and  the 

*  succession  has  opened  to  him,  may,  if  he  thinks  fit, 

*  renounce  his  right  to  challenge  his  unde's  setde- 
^  ments,  and  approbate  and  homologate  the  same. 
^  At  the  same  time,  we  conceive  that,  in  order  to  the 

*  propriety  and  validity  of  such  a  measure,  it  would  be 

*  necessary  that  Mr  A.  Murray  should  be  folly  aware 
^  of  the  nature  of  his  rights,  and  should  execute  any 
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*  renunciation  of  them  of  his  own  free,  unbiassed,  and  21  Jan.  1826. 

*  deliberate  Will.     We  conceive  that  it  would  be  per-  -^^^^^^^C^ 
'  fectly  allowable,  and  even  expedient,  for  the  tnis-  Murray,  &c. 

*  tees  to  make  an  immediate  advance  to  him  of  the  HamotogaHofk 

*  legacy  left  him  by  his  uncle,  as  some  equivalent  for 
'  executing  such  a  renunciation,  and  to  give  the  same 

*  somewhat  of  an  onerous  charactel*.     It  appears  to 

*  us  that,  if  Mr  A.  Murray,  after  full  information  and 

*  deliberation  as  to  his  rights,  still  continues  disposed 
^  to  adhere  to  his  former  renunciation,  the  more  for- 

*  mally  and  solemnly  this '  is  gone  about  the  better. 

*  The  mode  suggested  in  the  query  of  a  mutual  con- 

*  tract  seems  a  very  proper  one.     It  might  proceed 

*  on  the  narrative  of  his'formeJ'  renunciation — ^his 

*  williligness  to  corroborate  and  confirm  the  same ; 

*  and  might  state,  as  a  farther  consideration,  the  im-^ 

*  mediate  advance  of  his  legacy.' 

After  having  obtained  this  opinion,  the  trustees  in-^ 
timated  to  the  pursuer,  who  then  resided  with  the 
schoolmaster  of  Snizort,  at  a  considerable  distance 
from  Grishemish,  that  they  were  to  have  a  meeting 
there  two  days  afterwards,  and  requesting  his  atten-> 
dance.  The  meeting  accordingly  took  place  on  the 
19th  of  June,  at  which  the  pursuer  was  present. 
There  were  also  present  the  widow,  Donald  Murray 
the  natural  son  of  the  deceased,  and  the  minister  of 
the  parish.  The  minute  of  that  meeting  bears,  that 
several  papers  were  laid  before  them ;  in  particular^ 
the  above  memorial  and  opinion  of  counsel,  with  a 
letter  from  the  agents  in  Edinburgh  ;  and,  after  men^ 
tioning  that,  in  consequence  of  these,  the  widow  had 
agreed  to  abide  by  the  conventional  provisions,  it 
proceeds  thus  >—*  Mr  Angus  Murray,  nephew  and 
^  heir  at  law  of  the  deceased,  in  like  manner,  and 
^  from  feelings  of  gratitude  and  regard  for  his  de-* 
^  ceased  uncle,  and  from  a  Conviction  of  the  probably 

P 
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SI  Jan*  1826,  «  ruinous  eflfects  to  all  parties,  of  any  attempt  to  dis- 
Murray,  v.     *  '^^^  ^^^  Settlements  of  the  defunct,  declares  his  ac- 
Murray,  &c   <  quiesccuce  in  the  provisions  made  for  him  by  the 
HomoiagaHon.  *  trust-settlemeut  of  4th  April  last,'    The  minute  then 
bears,  that  the  legacy  of  £400  was  to  be  paid  by  in* 
stalments  of  £100  at  Martinmas  of  each  year,  for 
three  years,  and  that  the  remaining  £100  was  to  be  paid 
at  any  time  thereafter  on  demand ;  and  that  an  ad- 
ditional £100  should  be  paid  after  the  expiry  of  the 
three  years,  '  in  consideration  of  his  signing  such 

*  deeds,  and  doing  such  acts,  as  may  be  found  neces- 

*  sary  by  the  trustees  for  completing  their  title  to  the 

*  lands.*   . 

The  clergyman  transmitted  a  copy  of  this  minute, 
which  was  in  the  hand-writing  of  the  pursuer,  to  the 
agent  in  Edinburgh  ;  and,  in  the  letter  accompanying 
them,  he  says,  *  You  will  perceive  that  the  recom- 
mendation given  by  the  counsel  and  you,  as  to  deal- 
ing openly  and  candidly  with  the  heir  at  law,  has 
not  been  overlooked  by  me.  He  was  present  at  the 
meeting — ^had  access  to  all  the  documents — ^was 
fully  aware  of  the  footing  on  which  he  stood— and 
was  no  farther  biassed  or  influenced  by  me  than  by 
my  declaring  my  conviction  that,  were  any  litiga- 
tion to  take  place  among  the  parties  to  his  unde's 
settlements,  the  issue  would  be  uncertain,  and  the 
immediate  consequences  surely  detrimental  to  all 
concerned.' 

In  terms  of  the  above  minute,  a  regular  contract 
was,  on  the  following  day,  executed,  which  proceeds 
on  the  narrative  of  the  trust-disposition  of  4th  April, 
and  of  the  pursuer's  deed  of  ratification  of  22d  of 
same  month.   It  then  proceeds  :  ^  And  seeing  that,  in 

*  consideration  of  the  provisions  conceived  by  my  said 
'  uncle  in  favour  of  me,  and  of  my  brothers  and  sis- 

*  ters,  and  out  of  respect  to  his  memory  and  his 

*  wishes  in  regard  to  his  succession,  and  in  return 
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'  for  the  said  trustees  having  agreed  to  pay  to  me  ^^  •^^-  ^^^^ 

*  my  said  legacy  by  three  yearly  instalments,'  &c. ;  Murray  wT 

*  and,  farther,  in  consideration  of  the  sum  of  £100  M:urray,  &c. 

*  with  which  the  trustees  agree  to  present  me,  over  HwiohgaHon. 

*  and  above  my  legacy,  lEtnd  likewise  payable  on  de- 

*  mand,  after  the  last  mentioned  term,  I  am  willing 

*  to  give  them  every  facility  in  my  power  in  making 
'  up  their  title  deeds  to  the  trust  estate.*  The  pur- 
suer then  *  resigns,  renounces,  and  over  gives,  all 
'  daims  competent  to  him  to  any  part  of  the  estate, 

*  real  or  personal,  x)f  his  said  uncle,  other  than,  and 

*  except   the  sums  of  £400  and  £100  aforesaid,  and 

*  all  right  of  action  competent  to  him  for  reducing 
'  and  setting  aside  his  said  trust-disposition  and  seU 
'  tlement,  upon  the  head  of  death-bed,  legal  informa- 

*  lity,  or  .any  other  groimd  whatever/ 

After  this,  the  pursUer  came  to  Edinburgh,  and  re-* 
oeived  £35,  in  different  sums,  to  account  of  his  lega*^ 
cy,  previous  to  his  instituting  the  present  action. 

To  these  statements  it  was  an&wered  for  the  pur-i 
suer — 

That,  for  some  time  previous  to  the  execution  of 
Iris  imcle's  settlements,  the  pursuer  was  anxiously  ex- 
cluded from  all  intercourse  with  him.  That,  on  22d 
April  1823,  only  a  few  days  after  the  pursuer  had  ar-» 
rived  at  majority,  he  was  prevailed  on  to  write  the 
letter  to  his  imcle  referred  to  by  the  defenders,  by  the 
advice,  and  upon  the  representation  of  the  minister  of 
&e  parish  that  his  uncle  had  taken  offence  at  him, 
and  that,  if  such  a  letter  was  written,  he  would  use 
his  good  offices  to  secure  to  him  a  legacy  of  £400,  and 
something  for  his  brothers  and  sisters.  Upon  the  same 
day,  the  first  deed  of  homologation  founded  on  by  the 
defenders  was  presented  to  him  by  the  same  reverend 
gentleman,  who  said  that  his  signature  to  it  was  ne- 
cessary completely  to  satisfy  his  uncle ;  and  the  pur- 
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^\  J«L  182«.  s^er  ^as  prevailed  on,  without  having  either  previously 
Bf umyl""^  read  or  even  seen  it,  to  put  his  name  to  that  deed,  which 
Murray,  Ac  renounced  all  right  which  he  had  or  might  have  to 
Homologation,  any  of  his  uucle's  property,  except  the  provision  of 
£400.  The  pursuer  had  no  opportunity  of  considering 
the  import  of  that  deed ;  and  though  feeling  his  own 
incapacity  to  judge  of  its  import,  yet  placing  entire 
confidence  in  the  reverend  gentleman  who  had  prepared 
and  recommended  it,  he  put  his  name  to  it.  He  was 
not  aware  at  the  time  of  the  precarious  state  of  his 
uncle's  health  ;  and  his  legal  rights  as  heir  at  law,  in 
case  of  his  uncle  dying  within  60  days  from  the  date 
of  his  settlement,  were  not  explained  to  him.  The 
pursuer  was  therefore  at  the  time  ignorant  of  all  the 
circumstances  with  which  he  ought  to  have  been  made 
acquainted. 

His  uncle  died  on  1st  May — ^that  is,  eight  days  after 
the  pursuer  had  signed  the  above  deed. 

In  the  month  of  June  thereafter,  when  the  pursuer 
was  attending  a  grammar  school  about  ten  or  twelve 
miles  distant  from  Grishemish,  he  received  a  note  re- 
quiring him  to  attend  a  meeting  of  the  trustees.     He 
accordingly  did  attend  the  meeting,  which  was  held 
on  the  19th,  at  which  were  present  the  widow,  the 
illegitimate  son  of  the  deceased,  and  the  minister  of 
the  parish.    At  that  meeting   the  settlement  of  the 
deceased  was  in  part  at  least  read  over ;  and  the  piu*- 
suer's  attention  was  particularly  directed  to  the  be- 
quests in  favour  of  himself  and  his  brothers  and  sisters ; 
and  it  was  then  proposed  by  the  clergjonan  that  a 
formal  contract  should  be  entered  into,  by  which  the 
informant,  on  the  one  hand,  being  secure  of  his  legacy, 
should  ratify  the  former  renunciation,  and  agree  to 
assist  the  trustees,  as  far  as  lay  in  his  power,  in  com- 
pleting the  titles  to  the  trust  estate  ;^  and  the  trustees, 
on  the  other  h^d,  should  agr^e  to  pay  his  legacy  in 
advance,  and  to  make  him  a  present  of  £l00  in  addi- 
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tion.  A  deed  to  that  effect  had  been  previously  ^^  ^^^'  ^^^tf. 
prepared,  and  was  produced  at  the  meeting  for  the^^^^^J^^^ 
pursuer's  signature,  a  short  time  after  he  entered  ^^"^7*  ^• 
the  room ;  and  he  was  prevailed  upon  to  sign  it,  vnth- nomoiofiaaon: 
out  it  having  been  fully  read  to  him,  and  without  his 
having  time  to  read  it  over  himself,  or  fuUy  to  con- 
sider its  ^import.  Although  the  deed  is  made  to  bear 
date  the  day  after,  the  pursuer  is  perfectly  satisfied  it 
was  executed  by  him  on  the  very  day  df  the  meeting, 
viz*  the  19th  of  June.  A  number  of  other  papers 
were  on  the  table  at  the  time ;  but  th^  pursuer  has  no 
recollection  of  having  seen  the  opinion  of  counsel 
wliich  had  been  obtained ;  and  he  is  certain  that  he 
did  not  peruse  it — ^that  it  was  not  read  to  him  by  any 
person — and  that  no  information  whatevier  was  given 
to  him  of  its  contents.  He  was  not  made  acquainted 
in  the  remotest  degree  with  his  legal  rights,  and  was 
not  advised  or  afforded  an  opportunity  to  deliberate 
upon  them.  He  signed  the  new  deed  in  ignorance  oj^ 
any  defect  in  the  former  one,  and  in  equal  ignorance 
of  the  law  of  death-bed,  or  any  rights  relative  to  his 
unde*s  succession,  and  in  the  firm  belief  that  it  was 
essential  to  his  interest  to  do  so ;  the  clergyman,  in 
whom  tibe  pursuer  thought  he  might  safely  confide, 
having  represented,  and  most  anxiously  impressed  upon 
him,  that  it  was  greatly  for  *his  binefit,  as  matters 
stood,  that  the  settlement  of  his  unde  should  be  car- 
ried into  effect,  and  having  held  out  that  the  only  con-« 
sequence  of  his  uncle's  settlements  being  in  any  way 
disturbed  would  be  the  production  of  results  most  rui- 
nous to  the  informant,  as  well  as  the  other  parties  con- 
cerned. 

For  a  considerable  time  after  the  above  meeting,  the 
pursuer  remained  in  the  same  state  of  ignorance  as  to 
his  legal  rights ;  but,  so  soon  as  he  was  made  aware  of 
these,  he  instituted  the  present  action  of  reduction. 
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«  Jan.  1826.  The  questioD  first  depended  before  Lord  Eldin,  and 
Murwy  ».  afterwards  before  Lord  Medwyn,  who  ordered  iofor^ 
Mumy.&c,  mations  to  the  Court;  and  to  the  Interlocutor  con- 
Hamokffaikm.  taining  that  order,  his  Lordship  appended  a  note,  in 

which  he  gave  a  summary  of  the  averments  of  the  par-» 

ties ;  and  added-^ 

*  The  Lord  Ordinary  is  quite  aware  of  the  delicacy 
of  interfering  with  deeds  of  persons  of  full  age,  where 
facility  cannot  be  alleged ;  at  the  same  time  he  in» 
clines  to  think  that  neither  the  renunciation  nor 
the  contract  ought  to  stand  in  the  way  of  a  reduction 
of  the  settlement,  if  it  be  true  that  it  was  executed 
on  death-bed.  The  case  which  seems  to  beai*  the 
strongest  resemblance  to  the  present  is  Lochiel's 
Trustees  v,  Cameron  of  Erracht,  8th  July  1795> 
where  Lochiel,  while  under  age,  came  under  an  ob- 
ligation to  sell  two  fiirms  to  the  defender,  who  had 
been  supplying  him  with  money  unknoTtni  to  his  guar- 
dians, and  who  took  from  him  a  formal  conveyanoe, 
dated  2d  Nov.  1790,  just  ten  days  after  he  came  of 
age,  when  he  knew  nothing  of  the  value  of  the  pro- 
perty, and  without  the  advice  of  his  friends,  or  the 
intervention  of  a  man  of  business.  A  reduction,  on 
the  head  of  fraud,  circumvention,  and  lesfon,  was 
raised  by  Lochiel's  Trustees,  and  was  successful. 

*  A  similar  d^sion  .was  pronounced  in  the  case  of 
M'Neil  V.  M'Neil,  January  1816,  where  a  settlement 
of  accounts  was  set  aside,  because  it  was  made  by  a 
man  of  about  80  years  of  age,  without  the  aid  of  any 
friend  or  man  of  business,  upon  terms  very  unfa^ 
vourable  to  himself,  and  of  the  import  of  which  he 
did  not  seem  to  have  any  clear  conception.  These 
cases  seem  to  lead  to  the  conclusion,  that,  Mdthout 
being  obliged  to  establish  facility,  a  very  unequal 
transaction  entered  into,  by  which  a  great  advan- 
tage has  been  obtained  by  one  of  the  parties,  from 
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the  ignorance  or  want  of  experience  of  the  other,  ^*  •^*°*  *®^* 
who  ought  to  have  been  invited  to  seek  the  aid  of  ^^^y^y  ^, 
a  friend  or  man  of  business  to  advise  with,  may  be  Murray,  &c 
set  aside ;  and  the  question  arises,  whether  the  pre-  HinnoiogaOon, 
sent  case  partakes  of  that  character  ? 
*  The  Lord  Ordinary  considers  it  impossible  to 
proceed  in  the  reduction  of  the  settlement,  while  the 
renunciation  and  contract  stand  in  the  way ;  so  tihat 
these  must  first  be  reduced  before  the  pursuer  can 
proceed  with  his  challenge  of  the  other.  This  last 
will  be  the  subject  of  a  trial  before  the  Jury  Court ; 
but  the  Lord  Ordinary  entertains  doubts  how  far 
the  parties  should  be  put  to  the  expence  of  a  proof 
to  set  aside  the  other  writings.  For,  1st,  The  re- 
nunpiation  of  22d  April  1823,  being  antecedent  to 
the  death  of  the  maker  of  the  settlement,  is  not 
sufficient  to  exclude  the  pursuer's  right  of  challenge ; 
for,  if  such  were  sustained,  it  would  utterly  defeat 
tbe  law  of  death-bed ;  and  *  no  private  renunciation 
or  contract  can  authorize  persons  to  act  against 
public  law ;'  £!rsi.  B.  iii.  tit.  8,  ^  99 ;  and,  2d,  As  to 
the  contract  fiOth  June  1823,  it  appears,  1^/,  That 
there  could  be  but  one  witness  as  to  what  passed, 
viz.  Mr  Souter,  the  writer  of  all  the  deeds ;  and, 
however  respectable  he  may  be,  his  evidence  would 
not  be  sufficient,  when  not  supported  by  other  cir- 
cumstances, and  as  being  contradicted  by  the  pro^ 
babilities  of  the  case.  2c%,  Even  though  the  por- 
tion of  the  opinion  as  to  the  heir's  right  4o  reduce 
was  read  over  at  the  meeting,  this  not  being  accom-* 
panied  with  any  verbal  explanation  to  an  inexperi- 
enced  yoimg  man,  unacquainted  with  his  rights, 
would  not  convey  any  precise  information ;  and,  at 
aU  events,  ther^  was  not  that  opportunity  for  con-i 
sultation  and  deliberation  afforded,  which  so  im- 
portant a  measure  demanded,  where  he  was  renoun- 
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Murray,  «. 
Murray,  &c 


HimologaHoa. 


cing  so  valuable  a  succession.  The  matter,  as  it  ap> 
pears  to  the  Lord  Ordinary,  should  not  only  have 
been  carefully  explained  to  ldm»  but  he  should  have 
been  desired  to  consult  with  some  other  friends  than 
those  who  were  plainly  interested  to  support  the 
settlement ;  and  the  opinion  of  counsel  ^ould  have 
been  put  into  his  hands,  for  the  purpose  of  laying  it 
before  his  friends.  If,  after  such  consultation,  or 
means  of  consultation  at  least,  he  executed  th^  con- 
tract, he  would  have  been  bound  by  it ;  but,  in  the 
circumstances  under  which  the  contract  was  sub^ 
scribed  by  the  pursuer,  it  does  not  appear  to  be  the 
deliberate  act  of  a  person,  sciefis  et  prudens,  re^ 
nouncing  a  valuable  right  in  the  full  knowledge,  of 
its  existence.* 


In  the  information  for  the  pxumier,  after  giving  the 
statement  of  facts,  as  above,  it  was  pleaded — I.  That; 
with  regard  to  the  deed  of  22d  April,  preceding  the 
testator's  death,  independent  of  the  authority  referred 
to  id  the  Lord  Ordinary's  note,  there  was  sufficient 
evidence,  in  the  circumstances  of  this  case,  of  circum- 
vention and  lesion.  The  Court  have  refused  to  sus* 
tain  renunciations  of  the  right  of  challenge  by  heirs 
apparent,  in  bar  of  reduction  ex  capite  lecti,  upon  the 
single  ground  that  they  were  granted  antecedent  to  the 
death  of  the  maker  of  the  deed — and  that  even  where 
some  equivalent  had  been  given  to  the  heir,  which 
made  thq  renunciation  to  a  certain  degree  onerous; 
•Reids  V.  Campbell,  18th  Nov.  1728,  Mor.  p.  8327; 
Inglis  V.  Hamilton,  4th  Dec.  1738,  Mar.  p.  8827; 
Karnes's  Fcl.  JDict.  voce  Death-bed;  Irving  v.  Irv- 
ings,  4th  Nov.  and  15th  Dec.  1744,  reported  both  by 
KUkerran  and  Falconer. 

II.  With  regard  to  the  ^cond  deed,  the  contract 
bearing  date  28th  June,  there  could  be  no  witnesses 
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adduced  as  to  what  passed  on  that  occasion.     It  is  ex- 21  J*"-  i^^a 
tremely  doubtful  whether  even  the  reverend  gentle- j^^^^ 
man,  by  whom  all  the  deeds  were  prepared,  could  be  Murray,  &c. 
adduced  as  a  witness ;  but,  at  aU  events,  none  of  the  ^^„jj]JJ3j(>„. 
other  parties  could ;  and  the  single  evidence .  of  the 
clergyman  cmild  never  be  received,  standing,  as  it  doe^, 
contradicted  by  all  the  probabilities  of  the  case. 

In  a  case  like  the  present,  it  is  not  absolutely  ne- 
cessary, in  order  to  obtain  decree  of  reduction,  to 
qualify  what  may  be  termed  direct  circumstances  of 
fraud  or  circumvention  by  those  with  whom  the  pur- 
suer transacted,  or  facility,  in  the  strict  legal  sense, 
oa  his  own  part.  The  situation  of  the  parties  must 
be  considered.  The  pursuer  was  not  voluntarily 
offering  the  deed — ^the  defenders  were  the  active  agi- 
tators of  the  plan  for  excluding  any  right  of  chatllenge 
which^might  be  competent  to  him.  They  not  only  pro- 
posed, but  prepared  the  deed ;  and  the  pursuer  was 
by  them  brought  to  the  scene  of  action,  and,  imder 
their  suggestion,  was  induced  to  sign  the  instrument 
by  which  they  acquired  a  great  benefit. 

Although  the  law  will  not  interfere  to  protect  a 
person  against  his  own  voluntary  deeds,  merely  be- 
cause they  are  improvident,  yet,  where  the  gift  is 
immoderate*— where  no  reasons  appear  for  it — and 
where  the  giver  makes  a  sacrifice  of  his  rights  to  pro- 
mote interests  immaterial  to,  or  directly  opposed  to 
his  own— pthe  deed  will  b6  subjected  to  the  strictest 
examination ;  and  the  Court  will  set  it  aside  if  it  ap- 
pear that  the  granter  was  unduly  influenced  by  the" 
party  who  was  to  be  benefited,  and  kept  in  ignorance 
of  the  real  effect  of  the  deed  he  was  executing,  and 
Jliat  he  neither  gave  instructions  for  preparing  the 
deed,  nor  iiad  time  for  deliberately  considering  its  im- 
port, and  taking  proper  advice  upon  the  subject.     In 
short,  wherever  such  circumstances  can  be  qualified 
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91  JaiL  isao.  as  to  leave  no  reasonable  doubt  that  a  wrong  has  .been 
MumycT  Committed,  where  the  transaction  itself  shews  t)^at  it 
Murray,  &&  miist  have  been  founded  in  error,  or  in  fraud  and  de- 
HimwiifffaHcn.  .^P^^^9  ^r  brought  about  by  undue  influence,  redrew 
will  be  given  to  the  injured  party.  This  is  the  rule 
of  our  law ;  and,  in  such  circumstances,  it  has  never 
been  held  that  the  pursuer  of  a  reduction  must  either 
prove^positive  incapacity  on  the  part  of  the  granter 
to  enter  into  any  transaction,  or  that  the  party  bene- 
fited thereby  had  wilfully  deceived  and  defrauded  him. 
This  principle  was  directly  recognised  in  the  two 
cases  referred  to  in  the  Lord  Ordinary's  note.  Neither 
of  these  ca^es  are  reported;  but  the  Lord  Ordinary 
has  correctly  stated  their  import.  In  the  case  of 
Lochiel,  there  was  no  direct  act  of  fraud  established, 
but,  nevertheless,  the  circumstances  in  which  the  deed 
was  obtained  were  held  to  be  so  pregnant  with  evi- 
dence of  unfair  dealing-— of  undue  influence  and  un- 
just advantage,  that  the  Court  saw  sufficient  grounds 
for  setting  it  aside.  The  same  principle  was  applied 
in  the  other  case  of  McNeil;  and  is  recognized  i^ 
Erskine,  B.  iv.  tit.  1,  j  27. 

If  such  be  the  principles  of  our  law,  they  clearly 
apply  to  the  circumstances  of  this  case,  as  either 
proved  or  admitted,  so  as  to  render  any  farther  inves* 
tigation  of  them  unnecessary.  The  pursuer,  by  that 
^  transaction,  was  made  to  renounce  a  succession  of 
from  9  to  £10,000,  for  the  sum  of  £500.  The  de- 
fenders  were  fully  aware  that  the  settlements  of  the 
deceased  were  liable  to  challenge.  They  consulted 
counsel  how  they  might  exdude  the  heir,  and  give 
stability  to  the  settlement.  Having  prepared  a  deed 
for  that  purpose,  they  send  for  the  pursuer,  who  was 
perfectly  ignorant  of  all  that  was  going  on ;  and  tin 
ter  impressing  him  with  the  ruinous  consequences  of 
attempting  a  challenge  of  his  uncle's  settlements,  and 
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tempting  him  with  the  offer  of  accelerating  payment*^  •^"^  ^^^ 
of  his  legacy  of  £400,  and  adding  £100  more,  they y^^j^ 
prevail  upon  him«to  sign  the  contract,  without  afford- Murray,  &c 
ing  him  an  opportunity  of  duly  considering  its  import  Hmoiogiuum, 
and  effect,  pr  taking  that  advice  which  he  ought  to 
have  been  advised  to  take  in  a  matter  of  so  much  im- 
portance.   And  all  this  was  done  by  the  parties  even- 
tually benefited  by  the  deed  which  they  thus  obtained. 
The  influence  that  was  used  against  the  pursuer  is 
suffiei^itly  instructed  by  the  minute  of  the  meeting  of 
the  19th  Jime,  and  by  the  whole  circumstances  of  the 
case.    The  irregularity  of  the  transaction^-^-the  advan- 
tage gained  by  the  defenders — and  the  entire  sacri- 
fice of  interests  made  by  the  pursuer,  are  evidence 
that  the  deed  could  not  have  been  the  pure  well  un- 
derstood act  of  his  mind;  and,  therefore,  upon  the 
prindp^ep  of  law  already  stated,  cannot  stand  in  the 
way  of  his  claiming  his  legal  rights. 

The  defenders,  after  giving  their  account  of  the 
proceedings  as  above,  pleaded — 

It  is  no  part  of  the  law  of  Scotland  that  an  heir-at- 
law  cannot  effectually  renoimce  his  right  of  challenge 
'on  the  head  of  death-bed,  and  ratify  or  homologate, 
during  the  life  of  his  ancestor,  a  deed  confessedly  exe- 
cuted on  death-bed.  There  is  no  principle  for  such  a 
doctrine.  The  right  of  reduction  is  personal  to  the 
heir  only  where  the  deed  has  been  executed  to  his 
jurejudice;  it  is,  therefore,  contrary  to  all  principle, 
that  he  cannot  renounce  a  right  which  is  personal  to 
himself.  There  is  a  distinction  between  a  general  re- 
nunciation by  an  heir  antecedent  to  any  disposition  exe- 
cuted by  the  ancestor  on  death-bed,  and  a  renunciation 
subsequent  to  the  execution  of  such  a  deed,  and  special- 
ly ratifying  it.  The  law  discountenances  the  former ; 
but  the  case  is  different  where  the  ratification  of  the 
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21  Jan.  1826.  jjeij,  jg  gjVen  to  a  deed  already  executed.  This  dis- 
MunaywT  tinction  is  acknowledged  by  Erskine^  B.  iii.  tit.  8,  j 
Murwy,  &c  99  .  and  the  Court  held  that  the  mere  signature  rf 
Homoidfftukm.  ^^^  heiTf  BS  wituess  to  a  deedy  was  not  held  a  sufficient 
ratification,  even  although  the  heir  knew  what  the 
deed  contained,  as  the  witnesses  subscription  was 
merely  to  authenticate  the  signature  of  the  granter. 
'The  distinction  is  still  more  explicitly  admitted  by 
Sanktofif  B.  ii.  p.  S04 ;  and  the  same  principle  has 
been  acknowledged  by  various  decisions.  In  the  cases 
of  Beid  t?.  Campbell,  ISth  Nov.  1728,  Fol.  Diet.  vol. 
i.  p.  220 ;  Inglis  v.  Inglis,  4th  Dec.  1738 ;  and  Irvine  v. 
Irvines,  4th  Nov.  1744,  iTiZ^.  and  Falc.  referred  to  in 
the  opinion  of  counsel — none  of  the  alleged  ratifica- 
tions was  subsequent  to  the  execution,  and  bearing  re- 
ference to  any  particular  deed  already  executed.  But 
the  following  decisions  bear  more  directly  on  the  dov 
cumstances  of  this  case ;  Brown  v.  Muir,  17th  June 
1786,  Clk.  Home^  Elchies.  The  same  principle  had 
been  acknowledged  in  previous  decisions ;  Lothians  v. 
Lothita,  15th  June  1678,  Mar.  p.  5649. 

One  of  the  cases  in  which  the  question  as  to  the 
heir's  consent  had  most  frequently  occurred,  has  been 
where  the  heir  had  subscribed  as  witness  to  the  dis^ 
position  executed  in  lectOj  his  subscription  being  hdd 
to  import  his  consent.  Contrary  decisions  have  been 
given  as  to  whether  h(»nok>gation  can  be  inferred  from 
the  subscription  of  the  heir ;  but  all  the  cases,  whether 
the  subscription  was  held  evidence  of  the  homologa- 
tion or  not,  equally  imply  and  prove  the  relevancy  of 
the  defence  founded  on  the  special  consent  adhibited 
by  the  heir  to  a  particular  deed ;  SteTrart  r.  Stewart, 
25th  June  1668,  Mor.  p.  5674 ;  Haliburton  v.  Hali- 
burton,  4th  July  1666,  Mar.  p.  5675;  Dallas  of  St 
Martins  f>.  Paul,  13th  Jan.  1704,  Dcdrympley  Mar.  pw 
5680. 
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Although  the  Ck)iirt  did  not  hold  that  the  heir's  sub-^^^J^^^^' 
Bcription  as  a  witness  was  sufficient  evidence  of  his  Mumy  «. 
consent,  all  they  required  was  his  subscription  as  a  ^"^^y>  ^^ 
consenter ;  Pringle  v.  Pringle,  28th  Feb.  1765,  Karnes, 
Afar.  p.  3288 ;  in  which  case  the  judgment  of  the  Court 
of  Session,  that  the  heir  was  not  barred  in  consequence 
of  his  ccNQsent  £rom  challenging  a  deed  on  the  head  of 
.  deathbed,  was  reversed  by  the  House  of  Lords,  which 
is  a  judgment  directly  on  the  general  point,  that  an  heir 
may  bar  himself,  by  consent  adhibited  during  the  an- 
cestor's life,  £rom  challenging  a  deed  on  the  head  of 
death*bed. 

Upon  these  authorities,  the  first  act  of  homologation 
hy  the  pursuer  to  the  deed  previously  executed  by  his 
uncle  must  be  effectual.  By  that  deed  he  was  provid- 
ed in  a  l^acy,  and  was  himself  called  to  the  succession, 
feuling  the  other  parties  first  named;  his  brothers 
and  sisters  had  also  legacies  provided  to  them.  At  the 
time  he  thus  solemnly  ratifies  his  uncle's  settlements 
he  had  reached  majority — ^no  facility  is  alleged  on  his 
part — ^it  is  not  pretended  that  he  was  incapable  of 
understandixig  what  he  was  about — and  he  was  not 
ooncussed  or  intimidated ;  so  that  here  is  a  solemn 
deed  by  the  heir-at4aw,  who  had  reached  majority, 
ratifying  and  confirming  the  deed  of  his  ancestor  pre- 
vioualy  executed* 

But  matters  did  not  rest  here ;  for,  after  his  ances- 
tor's death,  ^nd  when  the  succession  had  opened  to 
him,  the  pursuer  again  solemnly  ratified  his  uncle's 
settlements.  At  that  time,  there  can  be  no  doubt  this 
was  completely  in  his  power.  However  ignorant  he 
might  have  been  of  his  rights  before,  he  could  not  be 
so  then.  Counsel  were  consulted ;  and  their  opinion, 
which  is  in  many  respects  favourable  to  him,  that  he 
was  noV  baixed  by  the  previous  ratification,  w^s  de« 
liberately  considered  at  a  meeting  of  the  parties,  where 
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t\  Jan.  1896.  the  puTSuer  was  present ;  and  he  was  then  fully  mform- 
^,^'*'^^^**'  ed  that  the  settlement  was  objectionable^  and  that  his 
Murray,  &c.  concuiTence  was  necessary  for  its  validity.  He  not 
Hom^^ZiMu  ^^^  signed  that  minute,  but  made  the  copy  of  it 
which  was  ^nt  to  Edinburgh ;  and»  in  consequence  of 
the  agreement  at  that  meeting,  the  contract  is  entered 
into  by  which  the  trustees  become  bound,  on  the  one 
hand,  to  accelerate  the  payment  of  his  legacy,  and  to 
give  him  £100  for  the  use  of  his  name  in  making 
up  the  titles  to  the  trust  estate;  and,  on  the  otha* 
hand,  the  pursuer  solemnly  bound  himself  not  to  ques- 
tion the  validity  of  his  uncle's  settlement.  All  this 
is  done  by  a  person  who  had  reached  majority— 
who  had  as  good  an  education  as  that  part  of  the 
country  could  afford — and  who  was  not  alleged  to 
have  been  at  all  deficient  in  inteUigence  or  shrewd-' 
ness. 

With  regard  to  the  cases  referred  to  by  the  LordI 
Ordinary  in  his  notes,  they  are  not  reported.  Of  thc^ 
case  of  Lochiel,  the  defenders  know  nothing ;  and,  as 
to  the  case  of  M'Neil,  it  had  no  resemblance  to  this* 
It  was  the  case  of  an  old  man  o^  BO,  of  a  very  fadfcf 
disposition,  and  almost  in  his  dotage^  who  had  been 
prevailed  on  by  one  of  his  creditors  to  grant  a  dis- 
charge for  a  debt  of  nearly  £3000,  upon  the  condition 
of  his  being  paid  an  annuity  of  7  per  cent,  on  the 
amount  of  the  debt.  His  life  at  that  time  was  not  in-* 
surable ;  and  the  transaction  bore  complete  evidence  of 
fraud  on  the  face  of  it 

On  advising  these  informations — 

Lard  Hermand  said — I  consider  this  a  very  dedi* 

« 

case.  I  lay  out  of  view  the  letter  of  the  pursuer  to 
his  uncle.  It  was  a  mere  complimentary  letter ;  and, 
even  if  it  had  been  an  express  renunciation,  it  would 
have  been  good  for  nothing.    This  applies  also  to  the 
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remmciation  executed  on  the  same  day.     The  question  21  Jan.  \^^. 
tberefore  turns  on  the  renunciation  of  the  20th  of  June.  ^^T''^^^'^ 

•  Murray  v. 

This  deed  was  prepared  by  the  minister  of  the  parish.  Murray,  &c. 
By  whom  could  the  facts  which  took  place  at  that  ^^^J^J^^^ 
meeting  be  proved  ?   If  a  proof  was  necessary,  it  could 
only  be  proved  by  the  evidence  of  that  reverend  gen- 
tleman.   I  do  not  think  he  would  be  a  competent 
witness.     He  was  the  framer  of  the  deed.     In  short, 
he  acted  out  and  out  as  the  agent  for  the  defenders. 
In  his  letter  to  the  agent  in  Edinburgh,  where  he  men^ 
tions  the  grounds  upon  which  he  urged  upon  the  pur* 
saer  the  propriety  of  signing  the  deed,  he  in  fact  makes 
hiTfiftelf  a  party.     He  was  the  framer  of  the  whole 
deeds ;  and  tihe  other  parties  present  were  the  widow 
and  the  natural  son  of  the  deceased,  who  were  imme- 
diatdy  interested  in  the  transaction.    It  was  from 
these  parties  alone  the  pursuer  received  advice  in  this 
matter ;  but  none  of  these  parties  could  be  adduced  as 
witnesses  of  what  took  place  on  that  occasion.     It  is 
thereftnre  quite  clear  that  this  deed  was  impetrated 
fiwa  a  boy  renwHs  txrbitris.     He  had  no  time  to  de^ 
liberate ;  and  he  had  no  person  to  advise  with.    I  can-i 
not  lay  out  of  my  view  that  this  case  resembles  very 
much  the  case  of  Lochiel.    The  same  job  takes  place 
here.    I  require  no  more  than  to  read  the  terms  of 
the  renunciation  to  satisfy  me  that  the  very  circum- 
stance of  his  having  signed  such  a  deed  shews  that  he 
was  not  aware  of  the  effects  of  it.     I  require  no  more 
to  satisfy  me  that  there  was  gross  imposition  on  the 
one  side,  and  great  ignorance  on  the  other. 

Lord  Balgray. — The  sole  question  is,  whether  thid 
renunciation  is  to  bar  this  process  of  reduction.  I 
think  the  whole  proceeding,  from  beginning  to  end, 
bten  a  most  suspicious  appearance.  When  I  consi- 
der the  letter  written  by  the  pursuer  to  his  imcle,  and 
the  circam^itances  in  which  the  first  renunciation  was 
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81  Jan.  182ft.  executed,  what  is  manifested  there  runs  through  the 
M^yT^  whole  of  this  case.  By  the  terms  of  the  first  renun* 
Murray,  Ac  clatiou,  he  biuds  himself  not  to  challenge  the  settle- 
Homoioffatkm*  ™®^*  ^^^^  particularly  referred  to,  *  or  any  other  set- 
*  tlement.'  This  was  most  improper.  He  was  only  a 
few  days  major  at  the  time. 

Then  what  takes  place  when  we  come  to  the  second 
renunciation  ?  The  defenders  take  the  benefit  of  the 
advice  of  counsel.  They  are  unable  to  decide  the  mat* 
ter  themselves.  Uncertain  what  steps  to  take,  they 
resort  to  proper  advice,  and  they  get  solid  and  judi- 
cious advice.  If  that  advice  had  been  a  little  better 
followed,  we  might  have  had  no  question  here.  But 
the  moment  these  parties  are  better  informed,  one  of 
them  sits«down  and  writes  a  short  note  to  this  young 
man,  who  resided  at  some  distance,  to  come  imme« 
diately  to  attend  a  meeting  of  the  parties.  The  meet* 
ing  is  held  on  the  19th  June ;  and  tibien  they  may  have 
read  over  to  him  this  long  memorial  and  opmi jn  of 
counsel.  Suppose  they  did  so.  In  the  opinion,  counsd 
gave  many  pages  of  instructions ;  and  if  a  young  man 
in  Skye  could  decide  on  these  important  matters  at 
once,  on  merely  hearing  this  long  paper  read,  it  is 
more  than  most  men  could  do.  But  it  farther  ap« 
pears  tliat  on  that  day,  when  the  heir  was  present, 
they  do  not  open  the  repositories.  They  defer  that, 
although  it  was  by  that  alone  it  was  to  be  seen  what 
the  interest  of  this  young  man  was  ;  and  yet  on  the 
same  day  they  impetrate  this  renunciation  firom  himf 
making  him  to  renounce  any  advantage  which  he  might 
otherwise  have  had  before  he  could  know  what  it  was 
he  was  giving  up.  Then,  on  the  S6th  of  June,  when 
the  repcfsitories  are  opened,  these  defenders  cannot 
tell  what  is  the  state  of  the  affairs,  and  they  find  it 
necessary  to  remit  to  a  man  of  business,  empower- 
ing him  to  make  up  a  state  of  the  affairs.    Now,  how 
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was  it  possible  for  this  young  min  to  know  what  ^as  ^*  Jan^iwA 
the  state  of  th^se  affairs  ?  anctycit  the  defenders  call  on  ^^unaj  v. 
him  to  homologate  a  settlement^  when  they  did  not^"™y»*«- 
themselves  know  what  it  was  he  was  really  homolo-  ffomibvaUoik 
gating ;  and  this  was  done  at  a  time  when  he  had  no 
person  to  advise  with,    and  was  not  allowed  time, 
either  to  deliberate  on  the  inatter  himself^  or  to  take 
that  advice  which  he  ought  to  have  been  advised  to 
take.     Taking  the  whole  circumstances  together,  even 
although  he  was  major  at  the  time,  the  laW  does  not 
draw  the  principle  so  dode  bs  to  foreclose  hini.     This 
Ck>urt  have  found  that»  in  a  settlement  of  ackx>imts^ 
even  nfter  majority,  if  it  did  appear  that  the  party 
was  not  aware  of  the  effect  of  what  he  was  doing  at 
the  time,  such  settlement  will  be  set  abide.    The  party 
must  be  completely  informed  of  all  he  is  doing,  before 
70U  can  hold  it  to  be  a  coniplete  homologation.  There^ 
fore,  I  am  quite  dear  that  these  alleged  hcHUologations 
can  never  be  any  bar  to  this  reduction, 

Zx>rd  Craigk.'-^l  rather  think  that  this  case  has 
been  brought  before  the  Court  prematurely.  Parties 
are  by  no  means  agreed  as  to  the  facts,  whether  the 
deceased  had  contracted  the  diiiedse  of  which  he  died 
before  making  the  settlement  in  question.  If  that  was 
not  the  cas^,  there  Wduld  be  no  room  for  farther  ar- 
gument. Again,  parties  diffi^  as  to  the'  fact  whether 
the  documents  mentioned  in  the  minfit^  of  June  1839 
were  jnroduced  to  the  pursuei',  and  deliberately  read 
over  to  him*  and  his  Attention  particularly  directed  to 
that  part  of  tiie  opinions  of  counsel  where  it  wte  stat« 
ed  that  he  was;  not  barred  by  the  deed  of  renimciation^ 
and  that  a  formal  writing  might  be  necessiiry  for  that 
purpose* 

The  present  case  is  not  thilt  of  a  sale  inhere  gross 
mjustioe  and  lesion  may  be  ascertained  in  a  great 
measure  by  comparing  the  real  value  of  the  subject 

Q 
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SI  iaii.  1820.  with  the  price ;  but  in  the  case  of  an  heir  renoundng 

Mum^J^    his  privily  of  death-bed,  besides  the  ralue  <rf  the  sue- 

Mitrnty,  kc  cession,  the^  are  many  considerafticms  of  a  rerf  ditfe- 

jfy^i^^Z^f^  i^nt  nature  that  may  have  great  weight ;  redpect  for 

a  deceased  uncl&--a  sense  of  former  kindness — a  be* 

lief  that  the  settlement  was  truly  intended  and  execitt. 

ed  by  his  unde,  while  in  full  possession  of  his  fisuml- 

ties — might  have  great  influenee.    Then  th^ewere 

the  payments  made  to»  and  received  by,  the  pursuer  at 

different  times,  which  cannot  be  kept  out  of  view  in  a 

transaction  of  this  sort.    I  should  wish  to  see  this  ease 

more  ripely  prepared  befbre  I  determine  it. 

Lard  GiUia.-^I  concur  with  the  majority  of  year 
Lordships.  I  think  it  quite  dear,  in  the  circumstances 
of  this  case,  that  the  Lord  Ordinary  has  done  right  in 
sending  this  case  here.  We  can  only  decide  on  the 
allegations  of  the  parties ;  but  the  question  rematss, 
whether  there  is  liot  sufficknt  2«al  evidence  in  the 
case  that  this  ratification  was  iili|Mt>perly  obtained. 

The  first  document  whidi  attracts  attention  is  the 
letter  which  the  pursuer  wrote  on  S8d  AimtU.  I  think 
that  letter  plainly  diews  the  motives  from  wfak^  he 
acted.  Then  the  opinion  of  eodnsd  is  taken,  and  a 
second  revocation  is  executed. 

I  feel  all  the  rduetaace  and  ddicacy  of  intafering 
with  deeds  of  this  description.  Bnt  the  real  facts  of 
the  case  afford  demonstratioii  to  my  mind  that  the 
deeds  were  the  result  of  decepticm ;  and  with  fllis  opi* 
nlon  all  difficulty  is  remored.  The  advice  of  counsel 
was  taken,  and  they  gave  a  very  sound  advke  if  it 
had  been  fdlowed.  I  go  on  this,  that  these  paorties  ac- 
tually deceived  this  man ;  and  fot  evidence  of  this,  I 
require  to  go  no  farther  than  what  they  themsdves 
have  furnished  in  the  minute  of  that  meeting,  and  in 
the  letter  from  the  dtf  gyman  to  the  agent  in  Edin^ 
burglw 
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To  flee  how  these  Jr^reBentatiom  operated  on  this^^  ^^  ^^^ 
young  maiL*s  mind,  jrou  have  only  to  look  at  the  deed  m^^^ 
executed  by  him  on  the  same  day.     He  was  told  that  ^unaj,  &c 
any  att^npt  to  disturb  his  uncle's  'settlements  might  HomohsaHam 
be  ruinous  to  himself.     Was  that  the  opinion  which 
counsel  had  given,  or  the  mode  in  which  counsel  had 
advised  these  parties  to  act  ?     I  have  no  hesitation  in 
tQncurring  with  the  majority  of  yotu*  Lordships. 

Ijord  President. — I  concur  entirely  in  the  opinion 
which  has  been  expressed  by  Lord  Gillies.  I  may 
only  explain,  with  regard  to  the  case  of  Cameron  of 
Locfaiel,  in  which  I  was  coimsel ;  the  principle  on  which 
the  House  of  Lords  went  was  this,  that  the  ratifica- 
tion by  a  person  who  had  arrived  at  majority  must 
not  be  a  continuation  of  the  train  of  deception  that 
had  been  practised  on  him  before.  Although  the  act 
itself,  done  after  majority,  might  not  be  got  the  better 
of,  yet,  if  it  appeared  just  to  be  a  continuation  of  a 
Bjrstem  of  deception  which  had  been  practiised  on  him  ' 
Irhen  a  minor,  it  would  not  be  supported  in  a  court  of 
law. 

Now,  in  this  case,  it  appears  that,  from  the  very  be- 
ginning, there  was  deception.  As  to  the  first  renuncia- 
tion, it  is  quite  understood  that,  having  been  executed 
before  the  death  of  the  testator,  it  can  have  no  effect 
in  law.  Then  the  same  line  of  deception  is  practised 
on  the  pnrsiler  afterwards.  Suppose  the  opinion  o^ 
coimsel  had  beeii  read  oter  to  him,  was  he  allowed  ond 
tninnte  for  deliberation  ?  The  deed  was  previously 
prepared,  and  was  presented  to  him»  and  signed  that 
day,  or,  at  most,  the  day  afterwards.   , 

7%^  Ccurt  foimd  '  That  the  pursuet  is  hot  barred 

*  by  tiie  deed  of  renunciation,  and  the  contract  iii 

*  question,  £rom  insisting  in  the  conclusions  of  the 
'  libel,  for  reduction  of  the  trust  settlement ;   and  re-^ 

*  mlt  to  the  Lord  Ordinary  to  proceed  accordingly*' 
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Lord  Medwyn,  Ordinaiy.  Act.  Dean  qf  Faculkf  Crams, 

toim,  Alex.  Wood,  Andrew  Gray^  W.  S.  Agent. 

Alt  Soh'Gen.  Hope^  Rutherford.         J.  and  C.  Naimcy 
W.  S.  Agents.        Mr  HamUion,  Clerk. 

T. 


FIRST  DIVISION. 

No.  XL.  January  21. 182& 

MANUEL  AND  COMPANY 

against 

DONALD  BAIN. 

Bankrupt. — Sequestration. — A  bankrupt  whose 
estate  has  been  sequestrated  cannot  insist  in  a  reduo 

»  tion  qfthe  grounds  of.  debt  of  the  sequestrating  cre- 
ditor, without  either  obtaining  the  concurrence  qfthe 
trustee^  or  finding  caution  for  the  expences,  although 
the  reduction  of  that  debt  be  necessary  to  support 
an  application  for  the  recal  qfthe  sequestration, 
which  had  been  made  by  the  bankrupt. 

A  suRMissiON  having  been  entered  into  between  tbe 
parties,  decree  arbitral  was  pronounced  in  favour  of 
Bain,  for  £506.  4s.  6d.  and  that  Manuel  and  Com-i 
pany  were  bound  to  relieve  him  of  certain  bills  and 
cautionary  obligations  to  the  amount  of  about  £700 
more.  Bain  having  given  a  charge  upon  this  de- 
cree, a  bill  of  suq>ension  was  passed  upon  caution ; 
but  no  caution  having  been  found,  a  certificate  of 
refusal  was  taken  out.  A  second  bill  of  suspension,, 
without  caution,  was  presented,  accompanied  with 
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a  stunmohs  of  reduction  of  the  decree  arbitral  charged  ^*  •^"^  ^^^' 
on.    This  bill  of  suspension  was  refused,  in  respect  Manuel  &  Co. 
caution  was  not  offered.    Bain  then  proceeded  with^-^^- 
bis  diligence,  and  thereafter  applied  for  a  seques- satikrupL 
tration.     Manuel  and  Company  resisted  this  appli-^*^'^*'"'**^ 
cation,  and  produced  the  summons  of  reduction  of 
the  grounds  of  Bain's  debt.     Sequestration  was  how- 
ever awarded — the  regular  meetings  of  creditors  took 
place — a  trustee  was  elected  and  confrmed — and  the 
bankrupts  were  examined.    A  petition  for  the  recal 
of  the  sequestration  was  afterwards  given  in  by  the 
bankrupts,  which  was  remitted  to  the  Lord  Ordi- 
nary, who  ordered  condescendences. 

In  the  meantime,  the  summons  of  reduction  at  the 
instance  of  the  bankrupts  alone,  and  without  concur- 
rence of  the  trustee,  was  called.  Bain,  in  defence, 
pleaded,  1.  *  Tbat  the  pursuers  have  no  title,  without 
<  the  concurrence  of  the  trustee  upon  their  estate,  to 

*  insist  in  the  present  acticMi;  because,  by  the  act 
'  and  order  of  this  Court,  the  pursuers  are  denuded, 
'  and  the  trustee  vested  in  the  whole  estate  and  effects 

*  of  the  bankrupts,  and  of  all  claims  and  demands  com- 
^  petent  to  them,  prior  to  the  date  of  the  interlocutor 

*  awarding  sequestration. 

2.  '  That,  in  respect  the  pursuers  are  notour  bank- 

*  rupts,  and  that  a  sequestration  has  been  awarded 

*  of  their  estates,  they  are  bound,  supposing  them  en- 
^  titled  to  pursue  without  concurrence  of  their  trus- 
'  tee,  to  find  caution  to  the  defender  for  the  expence 
'  of  the  action,  before  they  can  be  heard ;  Bell,  4th 

*  edit.  vol.  ii.  pp.  444-460 ;  M^Vey  v.  Risk,  Dec.  9. 
'  1825.' 

The  Lord  Ordinary  first  pronounced  this  interlocu- 
tor and  note :    *  Finds  that  the  estate  of  the  pursuers 

*  having  been  sequestrated  on  the  application  of.  the 
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M«nnel4tC«* 

«.  Bain. 


defender^  Bain,  as  a  cxcMfitor,  in  Tirtue  of  a  deetee 

arbitral  pr<MSK>unced  by  the  ether  defenler,  the  pur* 

suers  have  applied  to  the  Conrt  for  a  reeai  tf  saU 

sequestration,  on  the  ground  that  the  debt,  as  ascer^ 

tained  by  the  decreet  arbitral,  is  not  truly  due: 

Finds  that  this  process  of  reduetkm  has  been  iotti^ 

tuted  in  support  of  the  said  petition  £or  reeal,  and 

therefore  that,  in  the  etreumstances  c^  tke  ease»  k  is 

not  incoBapetent  for  the  pursuers  to  institote  Ihis 

process  without  the  cfmcurrence  of  the  trustee,  nor 

can  they  be  called  upon  to  find  eaution  for  die  ex-* 

peaces  before  proceeding  with  it- — N^ate,  The  rule 

as  to  a  bankrupt's  finding  iMition  for  txpenoes  is 

this— Whenever  a  daim  ought  to  be  xKroaeeuted  by 

the  trustee  for  ihe  creditors,  if  he  abandons  it,  md 

the  bunhrupt  takes  it  up,  it  is  but  reasonaUe  that 

the  defender  should  have  security  from  the  poisuer 

fw  expences,  if  he  ^ould  be  found  entilied  to  them. 

In  such  a  casef,  he  would  have  recovered  them  from 

the  trustee;    and  there  is  a  strong  presumptisn 

against  a  tiaim  which  the  party  entitled  to  insist  id, 

and  who  woukl  profit  by  the  suoceBsfui  issue  of 

it,  declines  to  take  up.    If  a  trustee  assigitt  cvet 

such  a  claim  to  the  bankrupt  to  prosecute  in  his  own 

name,  the  rule  would  equally  ^pply.    if  it  were 

otherwise,  every  doubtfiil  or  untenable  plea  wonld 

be  instituted  in  name  of  the  bankrupt,  and  produce 

most  vexa:tious  results.    The  present  case,  however, 

^  is  obviou&ly  a  very  difierent  one.' 


Bain  brought  this  interlocutor  under  review ;  and 
pleaded — 

This  question  is  of  considerable  importance.  The 
pursuers  are  bankrupt,  and  tibieir  estate  sequestrated. 
They  insist  for  reduction  of  one  pf  the  grounds  of  d^t 
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at  tbeir  own  uss^nee*    The  trustee,  knowing  that  the  ^^  ^^  ^^^ 

aetiom  of  iiediietion  i§  not  well  founded,  refuses  his Mii^uel ao* 
eosmrr^c^;  and  if  the  jmi^uevs  are  entitled  to  pixjceed  «- Baia. 

in  fheur  own  manet  without  finding  security  for  the  ex^smib^ 
imnes,  then  the  defender,  even  if  he  were  ultimately  ^^ff*^^«^<^ 
mccnsfiil,  may  low  in  the  ecqaenocs  more  than  his  di^ 
ndend  upon  the  estata  Nor  can  these  ejcpenoes  evea 
he  ranked  against  the  estate,  being  contracted  poeteriov 
lo  se^neatration,  while  the  pnrsuers  could  not  indem- 
aiiy  tiie  defeni^r  of  the  expences. 

As  the  whflie  of  the  pursuers'  estate  is  in  the  hands 
ef  thetr  creditoKB,  they  an  not  entitled  to  insist  in  this 
sctaoa  without  either  finding  csation  for  the  expencea, 
er  obtaining  the  coneunrence  of  the  trusftee*;  in  whidi 
case  the  deiender,  if  suooesafiilt  will  recover  his  ex« 
peaces  out  of  the  trust  estate. 

U  la  true  that  a  bankrupt  laaf  ^Pidy  for  a  r^cal 
of  tbe  aequestneiEicai  iHithout  ^ndiug  security.  But  in  - 
that  case  be  js  opposed  by  the  trustee  and  the  whole 
body  of  the  creditors<i--4he  sequestration  is  defended* 
firom  the  trast  Ainda.  If  the  creditors  are  successful, 
then  the  only  ccmsequence  is,  that  there  is  thne  ai^  adT 
ditinnal  bwiea  laid  upon  the  bankrupt  estate  which 
cannot  be  cons^/derable  when  bcmae  by  ^  the  crediitons. 
But  the  case  is  widely  different  if  a  baiikrupt  is  eur 
titled,  in  his  own  nane^  to  insist  in  fm  actipn  of  re- 
ductsan  of  the  gnmnd  of  debt  of  o^e  individufl  credi- 
tar.  Can  that  lAdiridual  be  bgund  to  defend  his 
daim,  not  against  the  truaiBe  wd  qreditox»  at  large 
(by  whom,  in  the  presesut  case,  the  debt  is  admitted) 
bvtagwnst  the  bankrupt  himp^,  who  has  no  fund? 
dwa  uriWch  he  can  pay  wy  eeptp  tf  they  are  awarded 
apansthiw? 

Ijtean  make  no  difformce  in  the  ca^  that  the  d^bt 
son#it  to  he  nsdnced  is  the  4aht  up^n  which  the  a^ 
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21  Jan.  182a  plicatioii  for  sequestration  was  made,  and  tbat  a  re» 
*^  i[  ^'   duction  of  that  debt  was  a  necessary  step  towards  ob- 
Ca  «.  Bain,    tainmg  a  recal  of  the  sequestration.    Even  if  decaree 
B  i^nTi      ^^  reduction  of  this  ground  of  debt  was  obtained,  other 
sequestraiim.  Creditors  might  step  in  to  prevent  the  seqnestmtkm 
being  reoalled.    A  creditor  applying  for  sequestration 
stands  in  no  different  situation  from  any  of  the  ol^r 
creditors  after  a  sequestration  has  been  awarded,  and 
a  trustee  appointed.     If  that  debt  alone  was  exposed 
to  the  risk  of  being  contested  by  the  bankrupt  vnthpiit 
security  for  the  expences,  a  creditor  woidd  be  unwil- 
ling to  take  this  first  step,  which  might  put  him  into 
a  much  worse  situation  than  any  of  the  other  credi- 
tors, and  might  prevent  him  from  deriving  any  benefit 
from  the  bankrupt  estate,  even  if  he  were  successful 
in  supporting  his  claim. 

The  cases  stated  by  the  Lord  Ordinary  in  his  note, 
where  it  is  necessary  for  a  bankrupt  suing  in  his  own 
name  to  find  security  for  the  expences,  all  apply  to 
this  case.     Although  this  is  not  an  action  for  the.  re- 
covery of  a  debt  abandoned  by  the  trustee,  yet  the 
object  of  the  action  is  to  cut  down  a  debt  whidi  the 
trustee  does  not  object  to,  but  on  the  contrary  sustains. 
If  the  trustee  had  repelled  the  claim,  which  he  was 
bound  to  do  if  he  considered  it  objecticMoable,  then  the 
creditor  would  have  obtained  expenoss  against  him,  if 
it  was  ultimately  found  that  the  claim  kad  been  un- 
justly repelled ;  and  he  ought  to  be  put  in  the  same 
situation  when  the  bankrupt  attempts  to  cut  down  a 
debt  which  the  trustee  refuses  to  do.    Again,  there,  is 
a  strong  presumption  against,  such  an  attempt,  ,when 
the  trustee,  who  is  bound  to  reject  every  improper 
claim,  not  only  sustains  this  one,  but  refuMs  his  ooa- 
currence  to  measures  for  cutting  it  down.     The  pre- 
sumptions here  are  fuUy  as  strong  as  when  a  trustee 
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abandons  a  claim  which  the  bankrupt  afterwards  *in^2iJiin.  itee. 
fiisteon  in  his  own  name.   It  is  equally  the  duty  of  the  , '^  \  ^' 

J!  Manuel  & 

trustee  to  object  to  a  claim  not  well  founded,  as  to  en-  co.  o.  Bain. 
deavotur  to  recover  a  debt  which  he  considers  to  be  lust-  „   ;     " 
ly  due  to  the  trust  estate.     The  bankrupt  estate  would  seque$traRM. 
profit  by  the  successful  issue  of  the  one  as  well  as  of  the 
other*     And  farther,  if  a  bankrupt  was  entitled  to  fol- 
low out  measures  like  the  present,  without  finding  se- 
curity, a  door  would  be  opened  for  instituting  every 
doubtful  and  untenable  plea  in  name  of  the  bankrupt, 
who  could  suffer  nothing,  however  unsuccessful,  and 
thus  produce  the  most  vexatious  results  to  the  credi- 
tors* 

If  the  defender  had  not  been  the  sequestrating  cre- 
ditor, it  is  not  pretended  that  the  bankrupts  could  have 
insisted  in  the  reduction  without  either  finding  caution 
or  obtaining  the  concurrence  of  the  trustee.  But 
there  is  no  foundation  for  such  a  distinction.  After 
the  sequestration  is  awarded,  and  more  particular- 
ly after  the  nomination  and  confirmation  of  a  trus- 
tee, the  measure  becomes  a  general  one,  and  an  appli- 
cation to  recal  it  is  met,  not  by  one  creditor  alone,  but 
by  the  trustee,  as  representing  the  whole  body  of  cre- 
ditors. In  applpng  for  a  recal  of  the  sequestration, 
•the  bankrupt  is  not  entitled  to  do  that  with  one  debt 
which  he  could  not  do-  with  all  the  rest ;  nor  can  the 
sequestrating  creditor  be  put  in  a  worse  situation  with 
jcegnd  ta  his  debt  than  any  of  the  other  creditors. 
Eiwn  the  rcgedtioD  by.  the  trustee  of  the  claim  upon 
which  the  sequestration.wsi  awarded  will  not  produce 
the  recal  of  the  sequestration ;  and,  Aevelbre,  there  is 
m>  gmud  fyt  tibe  distmction  atitemp(ted'  to  be  drawn 
by  the  pursuer  in  this  cam. 

Even  if  the  Court  were  to  hold  that  the  rule  as  to 
.&ldii^  caution  was  limited  to  particular  cases,  where 
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SI  Jan.  ine.  tbe  grounds  of  .rednetion  appeared  to  be  imtenabk  or 
Mimud  &^^    ^^^  doubtful^  Still  tbat  would  apply  to  the  premit 


Co.  o.  Bain,  case^  afi  would  be  obvious  frcm  ocmsidering  ibe 
saiJ^i^  ^^  reduction,  and  the  facts  that,  eren  when  the  first 
sequeitration.  bill  of  suspeusion  wss  possed  upm  caution,  the  Loud 
Ordinary  ^[pressed  his  opinion  that  the  aTerments 
of  the  suspender  were  very  improbable ;  and  that  fts 
sepoBd  bill  was  refused,  although  the  summons  of  rsi- 
dudion  was  produced,  and  sequestration  finally  awards 
ed,  after  opposition  on  the  part  of  the  bankrupt,  in 
which  he  {beaded  his  grounds  of  reduction,  and  proN 
dueed  his  sununons.  Tbere  can  be  no  presniaptias 
in  such  circumstances  in  favour  of  the  action  to  relisvi 
the  pursuer  from  finding  caution,  or  obtaining  the  con- 
currence of  the  trustee,  who  would  be  respcmsitde  for 
llie  expences,  if  unsuco^ssful* 

.  Ansu^ered — ^Ilie  only  question  before  the  Court  ig, 
whether  the  pursuers  ajre  bound  to  find  caution  for  ths 
ezpenoes,  or  to  bring  forward  the  trustee.  The  ap- 
plication for  sequestration  was  founded  ba  the  d^ 
arising  frcMU  the  decree  arbitral  alcme.  The  pnisusn 
say  t2iat  that  decree  arfaitii^al  is  liable  toreduction  ona 
variety  of  grounds,  whidi  they  are  entitled  to  consider 
at  present  as  relevant,  and  sufficient  grounds  of  reduc- 
tion. As  the  sequestration  was  gtaated  solely  od  (he 
decree  arbitral,  no  other  creditor  having  eoneumd  in 
the  appUofttion,  Hke  pwsaen  are  in  the  course  of 
shewing  that  in  faet  theoe  was  no  debt  on  which  audi 
an  application  could  be  nuute.  This  they  will  do,  by 
jnedudng  the  decree  arbitral,  wludi  will  Anmhiijii^P  ^ 
defendeir^S  «lfum ;  and,  by  so  doing,  they  will  make  out 
their  application  for  recalling  the  sequestratioii.  As  it 
is  admitted  that  it  is  competent  for  a  bankrupt  to 
appiy  for  the  reeal  of  sequestration,  without  pre* 


L 
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Tionsly  jSodtng  cmtioil  Cur  the  &9&os»y  th«rf  can  be^^  ^^  ^^^ 
M ground  for  oUigiog  bim  to  find  caution  in  t*M»«Mwmditc* 
pidimtnarjr  stiqw,  vsewmpf  to  iaaure  his  success  in"-  Bain. 
^hst  apidication.    If  tSmt  w«re  t|i0  eaae,  it  would»  inBanjb^ 
fiict^  exdnde  him  fi»m  the  possibility  of  applying  for  ^««'««<^«a»' 
a  refisl  irf  the  seqiftSftratiKm.    The  piusuers  have  in-^ 
fltihttril  a  releviBt  action ;  .to  that  aetion  they  haya 
Bofc  bean  aUe  to  get  <Jie  eottcaireQce  of  the  trustee ; 
and  the  steps  whieh  have  been  takien  1^  the  defender, 
by  obtaining  a  sequestration  upon  that  very  debt  the 
ndnction  (tf  whidi  is  sought,  haye  put  it  out  of  their 
power  to  &id  caution^     If,  ih&tetore,  die  pursuars  cure 
bound,  before  insisting  in  a  reduction  of  the  debt  up^ 
on  which  sequestration  was  awarded,  to  find  caution 
for  the  expences,  this  is  just  depriving  them  of  the 
power  whieh,  it  is  admitted,  they  have,  of  appl3ring 
to  }iave  th^  sequestration  recalled ;  because  it  is  only 
upon  reduction  of  the  grounds  of  the  defender's  daim 
that  the  application  for  a  recal  of  the  sequestration 
can  be  effectual, 

7t%e  Court  were  unanimously  of  opiuion  that  the 
pursuers  if  ere  bound  either  to  obtain  the  concurrence 
of  the  trustee,  or  to  find  caution  for  the  ea^nces.  It 
was  not  necessary  to  ccmsidcar  what  were  the  grounds 
of  reduction;  and  the  Court  did  not  think  it  made 
any  difference  that  the  debt  sought  to  be  reduced  was 
At  debt  of  the  ^sequestrating  creditor.  As  tber^  w^e* 
ether  eredhors  who  appeared  at  the  meeting,  it  did 
not  ifoHow  that  the  sequestration  would  be  recalled, 
&f«t  if  this  del>t  was  redjuoed.  Some  iof  the  other 
oeeditMB  n^ght  have  eeme  fiunracd.  A  creiUtor  would 
he  vefy  diy  -ef  ai^lying  for  4Beqae8tratian  if  jm  debt 
alone  eonid  be  ehaKenged*  by  the  hajdoiiqiits,  w;hi|e  t^e 
debts  of  the  other  creditms  could  ^ml^  he  damOimi^ 
by  the  trustee. 
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ai  Jan.  1826.  rp^^  q^,^^^  pronounced  this  interlocutor  (2l8t  Jan. 
Manuel  &  Co.  1826): — *  The  Lords  having  resumed  consideration 
V.  Bam.  €  ^f  ^jjjg  j^Q^^  an^  heard  counsel  for  the  parties,  alter 
sankmpi.  *  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
se^uestraHan.  «  against;    sustaiu  the  dilatory  defences,  hut  wifli- 

*  out  prejudice   to  proceeding   upon  caution  being 

*  found ;  and  remit  to  the  Lord  Ordinary  to  proceed 

*  accordingly ;    and,  farther,  find  the  defender  en* 

*  titled  to  the  expence  of  the  present  discussion/ 

Lord  Medwyn^  Ordinary.  Act.  P.  Rdkrtaon,  John 

Graham^    W.  S.  Agent,  Alt  Moncriejg\  MaitiaiuL 

Phineas  Dcmklj  W.  S.  Agent.      H.  Clerk. 

T. 


FIRST  niFisio^r. 

m 

No.XLI.  '  January  SA.  lSi6. 

JAMES  LAWSON  and  Othees 

againH 
Mrs  STEWART  and  OTH£Rs,-~CoMf»^. 

Legacy. — Substitute  and  Conditional  Insti- 
tute.—/n  a  trust^getUementf  a  husband  and  w^^ 
hamng  disponed  tkeir  estates  and  qfffscts  to  Mm- 
sehes  jfontly,  for  their  Joint  and  several  Uferents 
oMenarhf^  and  to  certain  trustees  infee^  dedmring 
the  settLemevd  irreoo&Me  after  the  death  qf  eMer, 
and  having  bequeathed  certain  legacies,  with  a 
dedaratian  '  that,  in  the  event  qf  the  death  of  any 
*  of  the  said  legatees  prior  to  the  survivor  of  n$^ 
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*  ins^  her  ^  or  ikek  legacy  if^lfga4ie9ysh^ 

•  Jidl  and  belong  to  their  executors  or  nearest  ofUni  i^^gon,  &c.  o. 
— a  legatee  having  survived  one  qf  tiie  testators^  i<  Stewart,  &c. 
nnu  found  that  the,  legacy  belonged  to  her  nearest  Legaoy. 

qf  km,  as  condithnal  insHtutes.  sui^n^and 


Condiiumal 


On  5tli  Apsril  1811,  the  late  Colonel  and  Mrs  Baillie  exe- 
cuted a  joint  trust  disposition  and  settlement,  by  which 
they  assigned  and  conveyed  the  whole  property  belongr 
ing  to  them,  or  that  should  belong  to  them  at  the 
time  of  their  death,  to  and  in  favour  of  the  survivor, 
in  liferent,  for  his  or  her  liferent  use  allenarly,  and  to 
the  trustees  in  fee. 

The  purposes  of  the  trui^  were,  1st,  The  payment 
of  just  and  lawful  debts.  Sd,  That  the  survivor 
might  enjoy  the  liferent  of  the  whole  property.  3d, 
That  the  trustees  should  sell  and  convert  the  whole  pro- 
perty into  money,  as  so<m  after  the  death  of  the  survi** 
vor  as  they  should  think  fit,  in  order  to  pay  the  debts 
and  various  legacies  bequeathed.     '  And  when  the  said 

*  subjects  are  so  converted  into  money,  we  hereby 
'  appoint  the  said  trustees  (after  payment  of  our 
'  debts,  and  charges  of  executing  this  trust  as  afore- 

*  said)  to  pay  the  net  proceeds  Hiereof  to  the  several 

*  persons  herein  after  named,  according  to  the  propor- 

*  tion,  and  in  die  sums  herein  after  fixed  and  ap 

*  pointed ;  which  several  sums  we  dp  accordingly  le-* 

*  gate  and  bequeath  to  the  persons  after  mentioned.' 
Among  the  legacies  was  the  following: — *  Fourth, 
^  To  Mrs  Janet  Hamilton,  otherwise  Lawson,  wife  of 
'  Peter  Lawson,  seedsman  in  Edinburgh,  and  niece 

*  of  me^the  said  Euphemia  Baillie,  excluding  the^'i^ 

*  mariti,  or  right  of  administration  of  her  said  hus- 
'  band,  the  sum  of  £2000.'  The  legacies  are  then  de- 
clared to  bear  interest  from  the  first  term  of  Martin- 
mas or  Whitsunday  after  the  death  of  the  sun^ivor. 
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34  Jan.  1820.  |,u(.  ^^^  |^  ^jg  payable  for  two  years ;  bat  a  longer 
Law8on,Ac.  «.P^^  ^^  allowed  to  the  tmdtees,  if  they  ehould  fli&Jc 
Stewart,  &c.  jt  proper  for  the  advantageous  dlspo^^  rf  the  pt^r- 
tegacjf.  ty.  A  propoTtioiiable  abatement  of  the  fegades  b  al« 
^^^^  so  provided  for,  in  case  of  a  deficiency  in  the  funds. 
ifutuut^  Then  follows  the  other  clause  which  gave  rise  to 

the  chief  diffieidties  in  this  ease  %^  And  it  is  herel^ 

*  also  specially  declared  that,  in  the  event  <^  the  death 
'  of  any  of  the  said  legatees  prior  to  the  survivor  o^ 
^  us,  the  said  Alexander  and  Eu|^mia  Bafllie,  his^ 

*  her,  or  their  legacy  or  legacies,  ^haO  ikireb^  JuU 

*  and  belong  to  their  executors  or  nearest  of  km;  hM 

*  in  the  event  of  any  of  the  said  legatees  predeceasing 
'  either  of  us,*  then  his,  her,  or  their  legacy  or  legsr 
'  cies  shall  fall  and  lapse,  and  be  at  onr  disposal' 
Failing  a  joint  disposal,  they  are  to  be  at  the  disposal 
of  the  survivor,  and  failing  that  of  the  trustees  thenv- 
selves ;  it  is  afterwards  declared  '  tiiat,  upon  the  death 
'  of  either  of  us,  these  presents  shall  become  an  abso^' 
^  lute  and  irrevocable  deed,  excepting  in  so  far  si 

*  herein  before  provided/ 

By  a  codicil  e:itecuted  in  181S,  Colonel  and  Mrd 
Baillie  revoked  some  of  the  legacies  to  a  certaiil 
extent  It  is  declared,  with  regard  to  bne  of  thtf 
legatees,  '  that  the  destination  to  him  is  hereby  in  s6 

*  far  altered,  that  be  shall  not  have  the  power  of  dis- 

*  posal  of  it,'  &c.    And,  with  regard  to  another, '  that 

*  she  shall  only  hare  the  power  of  disposal  of  the  half 

*  of  the  foresaid  legacy,'  Sec* 

Colonel  Baillie  died  in  1814 ;  Mrs  Lawson  in  IMl  i 
and  Mrs  Baillie  in  September  ISM. 

In  November  1804,  Mrs  Lawson,  by  a  postnuptial 
contract  of  ma^age^  assigned  and  conveyed  to  hef^ 


*  The  words  ^  either  of  u»*  were  admitted,  on  all  haoda^  to  be  iaeenect  i 
ted  it  waa  agreed  that  the  testators  thereby  meant-*  both  of  us/* 
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kwbaDd  '  adl  and  mndry  goods,  gear,  debts,  And  sums  ^^^^laaw. 
^  of  money,  as  well  heritable  as  moveable)  that  areLawKMi«&e.«. 

•  presently  belonging,  resting  and  owing  to  her,  and  ^^^'^^^ 
^  shall  pertain  and  belong  to  her  during  the  standing  i^^oi^. 

'  of  the  said  marri^^,  with  all  action  and  execution  cantiui^nmi 

•  competent  to  her  thereanent'    There  were  no  chil-  ^"'^^'•^ 
dm  bom  of  this  marriage ;  but  Mr  Lawson  had  sons 

by  a  former  marri^e,  in  faTour  of  whom  he  exe- 
cQted  a  conveyance  of  all  his  property,  and  appointed 
them  his  sole  executors. 

Upon  the  death  of  Mrs  Baillie,  a  competition  arose 
between  these  parties,  and  the  children  of  a  sister  of 
Mrs  liawson  (and  her  nearest  of  kin)  with  regard  to 
the  l^acy  of  £2000  left  to  Mrs  Lawson.  And,  in 
orcter  to  ascertain  the  rights  of  the  parties,  the  trus- 
tees raised  a  multiplepoinding. 

Law80D*s  children  maintained,  that  they  had  right 
to  the  sums  in  question,  Whidi,  as  they  argued,  ves** 
ted  in  Mrs  Lawson  by  Colcmel  Baillie's  decease,  and, 
consequently,  passed  to  Mr  Lawson  under  the  assigna^ 
tion  in  the  contract  of  marriage^  and  again  had  been 
eonreyed  by  him  to  them.  On  the  other  hand,  th^ 
Stewarts  (Mr  Lawson's  nearest  of  kin)  insisted  that 
the  Isgt^  fell  immediately  to  them  in  their  own 
^rht,  and  as  conditional  institutes  called  in  the  event 
of  Mrs  Lawson  surviving  one  of  the  testators  and  pre^ 
deeearfi^  the  oth^« 

The  Lord  Ordinary  (Jan.  16.  1824)  preferred  '  th^ 
'  said  Mrs  Stewart,  and  the  other  next  erf*  kin  of  Mn^ 

•  Lawson,  to  the  legacy  of  £S000,  in  respect  that  it 

•  is  expressly  provided  by  the  settlement  that,  *  in  the 
^  efvent  of  the  death  of  any  of  the  said  legatees  prioi" 
•*  to  the  survivor  of  us,   the  said  Alexander  and 

•  Euphemia  Baillie,  his,  her,  or  their  le^g^acy  or  lega- 
^  eies  shall  thereby  fall  and  belong  to  their  execru-' 
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S4  Jan.  1886. «  tops  OF  uext  of  kin ;'  and,  therefore,  the  executors 

Law««C&I  «•  *  ^^  ^^^^  ^^  ^^^  ^^  ^^®  Lawson  were  called  as  con-* 
Stewart,  Ac.  <  ditional  institutes,  she  having  survived  Colonel  Bail* 
Leg^.  *  ^^®»  ^^*  having  died  before  Mrs  Baillie,  when  the  le- 
c^!m^J^  *  gacy  became  payable.' 

insHMe,  Upon  advisiug  a  petition  and  answers,  the  Court 

were  equally  divided.  The  Ijord  President  and  U^rd 
Gillies  thought  the  interlocutor  of  the  Lord  Ordinary 
well  founded,  for  the  reasons  stated  therein ;  but  Lord 
Hermand  and  Ijord  JBcdgray  were  of  opinion  that, 
in  the  event  which  had  happened,  the  legacies  had 
vested  in  the  legatees,  so  as  to  confer  on  them  a 
transmissible  right,  and  that  the  petitioners  had  right 
to  them  in  virtue  of  the  conveyances  in  their  favour, 
Ijord  Succoth  being  absent,  lA^d  AUoway  was  called 
in ;  and  ^he  having  remained  of  his  former  opinion, 
their  Lordships  adhered. 

Thereafter,  upon  advising  a  second  petition  with 
answers,  a  hearing  in  presence  was  ordered. 

Argued  for  the  Lawsons — In  the  ordinary  case 
of  a  single  testator,  there  could  be  no  doubt  that  a 
legacy  became  irrevocable  and  vested  in  the  legatee,- 
by  the  death  of  the  testator.  With  regard  again 
to  a  joint  settiement  of  the  nature  of  the  one  in 
question,  the  legal  construction  (imless  the  con- 
trary was  expressly  provided  for)  was,  that  the  joint 
disposing  power  was  held  to  be  at  an  end  from  the 
period  of  the  death  of  either.  But,  in  the  present 
case,  various  circumstances!  go  to  confirm  this  rule : 
\9t^  *  These  presents'  (i.  e.  the  trust-deed)  are  declar- 
ed to  be  irrevocable  *  upon  the  death  of  either  of  us/ 
2rf,  The  right  of  the  survivor  is  limited  to  a  *  life- 
*  rent  allenarly.'  3e/,  The  circumstances  in  which 
the  survivor  is  to  have  any  power  of  disposal  ^re 
expressly  defined,  viz.  where  the  legatees  predecease 
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predecease  both  parties,  and  no  joint  disposal  is  made,  24  Jan.  i8M« 
or  if  there  should  be  a  surplus  after  payment  of  the  Lawloni&c. w* 
legacies  specified.  Stewart,  &c 

But,  moreover,  the  deed  in  question  was  of  a  two-  Legacy. 
fold  nature.  During  the  lives  of  both  parties  it  might  ^^^"^ 
be  considered  as  testamentary  aiid  revocable ;  but,  by  ^»»'*'«^^ 
the  death  of  either,  it  be<;ame  absolute  and  irrevoc- 
able. From  that  moment  the  trust  deed  took  com- 
plete etfect — ^the  whole  property  was  vested  in  the 
trustees  for  the  benefit  of  all  concerned — ^the  right  of 
the  survivor  became  limited  to  a  right  of  life-rent — ^and 
the  rights  of  the  legatees  (although  they  could  not  de* 
mand  immediate  implement)  were  no  longer  of  the 
Mature  of  legacies,  but  became  irrevocable  donations, 
vested  in  the  trustees  for  their  behdof,  and  transmis-* 
sible  in  the  ordinary  course  of  law  to  those  interested 
in  their  succession,  viz.  to  those  appointed  by  the  le- 
gatees as  their  executors ;  and,  failing  executors,  to 
those  called  ab  intestato  as  next  of  kin,  and  who  can 
take  nothing  until  the  debts  and  deeds  of  settlement 
by  the  deceased  had  been  duly  discharged  and  fulfilled. 
The  circumstance  of  the  term  of  payment  being  post- 
poned till  the  death  of  the  survivor  is  of  no  conse-- 
quence  ;  for  it  never  has  been  disputed,  that  a  right, 
held  in  trust  for  behoof  of  an  individual  named,  vests 
although  payment  is  delayed. 

In  this  case  there  is  no  room  for  the  doctrine  of 
conditional  institution,  which  is  only  recognised,  by 
the  law  of  Scotland,  in  the  case  of  a  legatee  predeceas- 
ing the  testator,  and  where  no  right  can  have  vested  in 
him  ;  Watt  r.  Dobie,  1625,  Mor.  p.  14,846;  Christie 
r.  Christie,  18th  July  1681,  2  vol.  Diet:  395,  Mor. 
p.  8197 ;  Inglis  v.  Miller,  16th  July  1760,  Mor.  p. 
8084 ;  Fleming  r.  Martin,  6th  June  1798.  Mor.  p. 
8111 ;  Scott  t?.  Carfrae,  13th  Dec.  1769,  Mor.  p.  8090 
Paterson  t?.  Patersons,  4th  June  1741,  Mor.  p.  8070; 
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«^  Jan.  1B26.  Bells  V.  Moson,  Ist  Feb,  1749,  Mar.  p.  6882 ;  M^CuI- 
j^l^ll^^J^^^^^^^  V.  Ross,  18th  Dec.  1760 ;.  Graham  t?.  Hope, 
Stewart,  ^c  l6th  Feb.  1807.  The  first  case  that  occurred  of  a 
Lega^.  joint  Settlement  was  in  Nicolson  v.  Ramsay,  7th  March 
Suutuuie  and  1806,  whcrc  it  was  found  that  a  legacy,  in  such  cir- 
insUMg,  cumstances,  became  irrevocable,  and  did  vest  by  the 
death  of  one  of  the  testators. 

The  only  doubt  has  arisen  from  the  words  *  that,  in 

*  the  event  of  the  death  of  any  of  the  said  l^atees, 

*  prior  to  the  survivor  of  us,'  the  said  Alexander  and' 
Euphemia  BaiUie,  his,  her,  or  their  legacy  shall  there- 
by fall  and  belong  to  their  executors  or  neareH  of  kin. 
By  these  words  it  has  been  sup])osed  that  the  general 
nature  of  the  settlement  has  been  altered.  But  this 
is  a  mistake.  T^e  next  of  kin,  or  heirs  cA  intestato 
of  the  legatees,  have  not,  by  these  words,  been  called 
in,  to  the  exclusion  of  executors  of  aU  descriptions ; 
and  such  an  exclusion  would  not  have  been  presumed, 
although  the  destination  had  been  '  to  the  executors 

*  and  nearest  of  kin* — these  words  being  of  a  flexible 
nature,'  and  to  be  interpreted  according  to  the  general 
tenor  of  the  settlement.     But  these  are  not  the  words 
used.     By  the  words  *  executors  or  nearest  of  kin,'  an 
alternative  is  stated  in  plain  terms.     The  first  part 
refers  to  those  whom  the  legatees  might  appoint  as 
their  executors  nominatim ;  and  this  is  always  und^- 
stood  by  the  term  executors.     But  they  might  die  in- 
testate, and  in  this  case  the  next  of  kin  are  called  in. 
The  two  expressions  distinguish  clearly  the  two  modes 
in  which  moveable  succession  is  governed ;  and  it  is 
against  all  rules  of  law  and  construction  to  throw  out 
as  unmeaning,  or  to  alter  words  which  have  a  dear 
and  legal  import;  see  Lord  Chancellor's  speech  in 
.Roxburgh  cause,  June  16,  1809,  p*  16.     The  mean- 
ing of  the  word  or^  both  in  legal  deeds  and  in  common 
language,  is  disjunctive,  and  in  this  case  plainly  points 
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out  an  alternative ;  and  yet  the  Court,  without  being  24  Jan.  1826. 
driven  to  it  by  that  neces^ty  which  the  Lord  Chan-  ^^1^^^^)^^  ^ 
ceUor  held  must  be  shewn,   before  words  in  a  deed  Stewart,  &c. 
can  be  altered,  are  called  oii  to  hold  that  it  meant  ijegaey, 

jH^^  Substitute  and 

Conditional 

But  the  intention  of  the  testator  is  made  clear  by  imtuute. 
the  terms  of  the  codicil,  where,  by  taking  away  the 
power  of  disposal  from  the  legatees  therein  named, 
the  testators  clearly  indicated  their  understanding  that, 
by  the  previous  clause,  a  power  of  disposal  had  been 
eotiferred. 

It  has  been  said,  that  Mr  Lawson,  in  whose  right 
the  present  claim  is  made,  had  himself  no  right.  He 
was  not  executor  to  Mrs  Lawson,  -either  nominate  or 
at  law,  but  a  credit(»r  under  an  assignation  in  a  mar- 
riage  contract.  But  if  Mrs  'Lawson  had  a  valid  and 
transmissible  right,  it  was  conveyed  by  the  marriage 
contract,  including  not  only  what  belonged  to  her  at 
the  time,  but  what  might  belong  to  her  at  the  time 
of  her  death.  This  right  Mr  Lawson  transferred  to 
hinoself,  by  obtaining  confirmation ;  but  at  any  time 
his  representatives.  Whether  as  execut4H*s  nominate  or* 
next  of  kin,  might  transfer  it  to  themselves  by  the 
same  form. 

Answered-^ 

It  may  be  very  true  that,  by  the  death  of  Colonel 
BaiUie,  the  trust  deed  became  irrevocable-— that  the 
ri^ts  of  the  legatees  could  not  be  affected  by  the 
deeds  of  the  survivor — «nd  that  the  mere  circum*-' 
stance  of  the  term  of  payment  being  postponed  will 
not  alter  the  nature  of  the  grant  itself;  but  it  is  a 
very  differ^ftt  question  whether  the  legacies  were  there^ 
1^  vested  in  the  legatees  so  as  to  confer  upon  them  a 
transmissible  right.  The  contrary  is  expressly  de-^ 
elared  in  the  trust  deed,  which  creates  a  conditional 

R3 
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^^i^lw"  ^^s^^t^^^on  in  explicit  terms.   There  W|)re  three  events 
Lawson,  ^c  v.  Provided  for.  1*/,  The  legatees  might  mrvivehoth  testa- 
Stewtot,  j-c.    tors,  in  which  case  the  legacy  would  clearly  have  vested^ 
Legacy.         &nd  could  not  be  affected  by  the  clause  which  empower* 
cl>!ditiZ^     ^^  *^^^  trustees  to  postpone  the  term  of  payment.    2dly, 
inttihite.        The  legatees  might  predecease  both.     In  this  case, 
the  legacies  were  declared  to  lapse,  and  to  be  at  the 
joint  disposal  of  the  parties ;    and,  failing  that,  to 
be  at  the  disposal  of  the  survivor.     But,  3e%,  The 
legatees  might  survive  one  of  the  testators,  and  die 
before  the  other;  and,  in  this  case,   it  is  declared 
to    belong  to  the  executors   or   next  of  kin;   and 
the  jus  mariti  is'  expressly  excluded,  which  explains 
clearly  the  intention  of  the  testators.     But,  accord- 
ing to  the  petitioners,  there  is  no  difference  between 
this  event  and  the  first ;  whereas,  according  to  the 
true  construction  of  the  deed,  Mrs  Lawson's  right 
to  the  legacy  was  to  become  abscdute,  and  to  vest  in 
her  only  upon  condition  of  her  surviving  both  the 
parties.     If  not,  the  condition  in  favour  of  nearest  of 
kin  became  purified ;  and  they  became  entitled  to  the 
legacy,  not  in  her  right,  but  as  conditional  institutes. 
The  right  of  Mrs  Lawson  was  made  to  depend  on  her 
surviving  the  term  of  payment,  i.  e.  the  death  of  both 
the  testators.    If  she  had  so  survived,  the  legacy  would 
have  vested  in  her,  although  the  trustees  were  em- 
powered to  delay  the  payment;  but  to  say  that  it 
vested  in  her,  in  the  event  where  it  is  declared  to  be- 
long to  her  nearest  of  kin,  is  to  defeat  a  material  clause, 
viz.  the  conditional  institution. 

The  present  question  is  not  affected  by  any  of  the 
numerous  authorities  referred  to  upon  the  general  point 
of  substitution  and  conditional  institution.  With  re- 
gard to  the  case  of  Nicolson  v.  Ramsay,  the  decision 
there  was  pronounced  by  the  narrowest  niajority,  and 
upon  no  clear  grounds.  But,  at  any,  ritte, ,  it  does 
not  apply  to  the  present  case.     The  bequest  there  was 
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made  to  the  legatee  personally ,   and  to  him  alone.  2-^  Jan.  1 826. 
There  was  no  such  clause  of  conditional  institution  as  .  ^'"''^^T*' 

Ijawson,  ^c. 

here  occurs  ;  and  it  was  not  even  a  bequest  to  the  le-«.  Stewart,  &c 
gatee  and  his  heirs  and  executors.  Legacu. 

With  regard,  a^rain,  to  the  terms  of  the  codicil,  in  substitute  and 
me  first  place,  it  merely  altered  the  legacies  particular- /iM/i^uj^. 
ly  mentioned  therein.  It  did  not  recal  the  general 
clause  of  conditional  institution,  and  left  all  the  other 
legacies  to  stand  as  they  were  first  conceived.  But, 
9dhf^  as  to  those  affected  by  the  codicil,  it  was  merely 
an  exercise  of  the  reserved  power ;  and  the  only  effect 
was  to  restrict  them  in  amoimt,  or  to  limit  them  to 
a  life  interest,  declaring  that  the  rest  of  the  legacies 
should  become  part  of  the  residuary  estate.  In  other 
words,  the  effect  just  was  to  recal  the  conditional  in* 
stitution  in  favour  of  the  next  of  kin. 

But  supposing  the  legacy  to  have  vested  in  Mrs 
Lawson,  it  never  was  effectually  conveyed  by  her  to 
her  husband  as  her  executor  nominate ;  for  although 
the  jus  mariti  was  expressly  excluded  in  the  grant  of ' 
the  legacy,  and  the  legacy  itself  is  declared  to  belong 
to  Mrs  Lawson's  next  of  kin,  if  she  should  die  before 
the  surviving  testator,  it  is  insisted  that  both  these  ex- 
pressions should  be  held  nugatory,  in  virtue,  not  of 
any  deed  executed  by  Mrs  Lawson  subsequent  to  the 
l^acy,  but  in  virtue  of  an  antenuptial  contract  of  mar- 
riage dated  years  before  the  legacy,  and  when  any  such 
bequest  could  not  have  been  in  the  contemplation  of 
tibte  parties. 

It  is  a  mistake  to  say  that  the  particle  or  is  always 
used  disjunctively,  or  to  mark  opposition.  It  is  as 
often  used  in  an  explanatory  sense  to  connect  words 
which  are  synonimous.  The  words  *  executors  or 
*  next  of  kin,'  and  *  executors  and  next  of  kin,'  just 
mean  the  heirs  of  law  in  mobiUbus ;  and  the  expression 
implies  those  who  are  executors  by  being  next  of  kin, 
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24  Jan.  1826.  and  nothing  more.     But  supposing  tl^  iufititutioa  to 
j^^^^^^^   have  been  in  favour  of  executors,  it  is  only  the  execu- 
V.  Stewart,  &c  tors  by  blood  who  could  claim  it,  and  not  assignees  or 
Legacy,         executors  nominate.     If  a  bequest  be  granted  to  a  per- 
cwiS^'^^^^*  his  heirs  and  assignees,  and  the  legatee  predeceases 
iMtituu,       the  testator,  but  conveys  every  thing  to  assignees  or 
executors  nominate,  it  is  not  these  assignees  or  execu- 
tors that  will  take  the  legacy,  but  the  executors  by 
blood  ;  for  no  man  can  convey  a  legacy  to  assignees  or 
executors  until  it  is  actually  vested  in  his  own  person ; 
Graham  v.  Hope,  17th  Feb.  1807. 

At  the  advising,  Lard  Balgray  said  that  he  had 
altered  his  former  opinion,  and  concurred  in  those  for- 
merly  delivered  by  the  Lord  President  and  Lord  Gil- 
lies, that,  by  the  construction  of  the  deed  of  settlement, 
no  absolute  right  was  intended  to  be  vested  in  the  le- 
gatees unless  they  survived  both  testators ;  and  that, 
in  the  event  of  a  legatee  predeceasing  the  survivor, 
there  was  a  conditional  institution ;  and  that  this  insti- 
tution was  in  favour  of  the  next  of  kin — ^the  terms 
executors,  or  next  of  kin,  being  used  synonimously,  and 
the  word  or  being  employed,  as  was  done  both  in  or- 
dinary and  legal  language,  in  an  explanatory  sense. 
On  the  other  hand,  Lord  Hermand  and  Lord  Craigie, 
upon  the  grounds  argued  by  the  Lawsons,  were  of 
opinion  that,  upon  the  death  of  Colonel  Baillie,  the 
trust  came  into  full  effect,  and  became  absolute  and 
irrevocable,  the  whole  property  being  vested  in  them 
for  the  behoof  of  the  parties  interested  in  the  suc- 
cession. That  in  this  way  the  legacies,  though  not 
immediately'^exigible,  had  vested  absolutely  in  the 
legatees,  and  were  of  course  subject  to  the  debts  and 
deeds.  ^  With^!regard  to  the  word  or,  their  Lord- 
ships thought  the  ordinary  meaning  of  the  word,  in 
correct  language,  was  to  point  out  a  distinction  or 
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difference ;  aiid,^|i6  there  was  a  {dain  distinction  in  the  ^^  J^*  i^*- 
law  of  Scotland  between  executors  and  next  of  kin,  i^awsoiMtc.  •. 
the  Ck>urt  were  not  at  liberty  to  hold  that  the  testa^  Stewart,  &c. 
tor  meant  thereby  to  point  out  the  same  individuals,    uga^ 
The  Court  adhered.  cS!!J^ 

LardJUowc^y  Ordinary.  For  the  Lawsons,  Moncrieffy 
J.  A.  Murray^  More.  J»  Browriy  Agent.  For  the 
Stewarts,  JeJFreyy  Rutherford,  Charles  Naime,  W.  S. 
Agent.        Mr  HamUtony  Clerk. 

C 


FIRST  DIVISION. 

No.  XLII.  January  27.  1826. 

DAVID  FREER,  W.  S. 

against 

PETER  PETERSON,  Writer,  Glasgow. 

Prescription. — ^Mandate. — WTiere  a  country  wri- 
ter hasy  at  the  request  of  the  agent  in  Edinburgh^ 
recovered  from  his  clients  payment  of  the  business 
aaxmntyfor  which  he  was  liable  aUmg  with  his 
clients  as  the  Edinburgh  agents  immediate  employ-^ 
er — he  becomes  the  mandatary  of  the  Edinburgh 
agent,  and  cannot  plead  the  triennial  prescription 
against  payment  of  these  accounts. 

The  pursuer  had  been  employed  by  the  defender 
to  conduct  some  Uiw  business  for  persons  in  Glas- 
gow and  the  neighbourhood.  In  1810,  The  pursuer 
rendered  his  account  for  business  done  for  a  Mr 
Mitchell  and  Mr  Scott,  to  the  defender,  that  he  might 
recover  payment.     The  defender  accordingly  recover- 
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27  Jan.  1826.  g^  payment  of  these  accounts,  and  intimated  this  to 
the  pursuer — ^he  also  made  some  remittances  on  ac- 
count of  the  sum  so  received.  For  the  balance  due 
upon  the  sums  thus .  recovered  by  the  defender,  and 
also  for  pajrment  of  some  other  small  accounts  for 
business  done  upon  the  defender's  employment,  the 
pursuer  raised  this  action.  The  defender  pleaded  pre- 
scription ;  and  the  Lord  Ordinary  sustained  that  plea. 


Freer  v. 
Peterson. 

PretcripHon* 
Mandate. 


The  pursuer  reclaimed^  -and  jpleaded- — 
That  prescription  could  not  apply  to  this  case,  in  so 
far  as  regarded  the  first  part  of  the  account  claimed. 

I.  Because  there  were  various  letters  from  the  de- 
fender acknowledging  that  the  debt  was  still  resting 
owing.  Although  these  letters  were  written  during 
the  currency  of  the  prescriptive  period,  it  is  not  re- 
quired by  the  statute  1579  that  the  written  evidence 
be  dated  posterior  to  the  lapse  of  that  period.  There 
is  a  difference  between  this  statute  and  the  statute 
1772,  introducing  the  sexennial  prescription  of  bills, 
which  requires  that  the  debt  should  be  proved  after 
the  expiration  of  the  six  years ;  but  there  is  no  such 
provision  in  the  stat.  1579-  Although  a  marking  by  a 
debtor  in  his  books,  during  the  prescriptive  period,  has 
no  effect  to  interrupt  the  sexennial  prescription,  it 
has  the  effect  of  proving  debts  against  which  the  trien- 
nial prescription  is  alleged ;  Erakiney  B.  iii.  tit.  7,  f 
18 ;  Donaldson  v.  Murray,  15th  Jan.  1766,  Mar.  p. 
11,110. 

II.  Even  if  the  triennial  prescription  would  apply, 
if  the  claim  had  been  against  the  defender  merely  in 
the  character  of  the  pursuer's  employer,  it  cannot  ap- 
ply in  this  case  where  the  defender  acted  as  manda- 
tary, or  negotiorum  gestoTy  for  the  pursuer.  Mitchell 
and  Scott  were  debtors  to  the  pursuer ;  and,  if  the 
accounts  due  by  them  had  been  sent  to  a  third  party 
altogether  unconnected  with  them,  who  had  recover- 
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ed  pajmient,  such  third  party,  being  truly  a  mandatary  ^7  Jan.  1826. 
for  the  pursuer,  could  not  plead  the  triennial  pre-  y^\. 
scriptiion.     Neither  could  the  defender  have  maintain-  Peterson. 
ed  that  plea,  if  he  had  not  otherwise  been  liable  for  PreacHpHon. 
iheae  accounts,  as  being  the  pursuer's  immediate  em- '^*"**'^*' 
ployer.     But  having  recovered  the  money  from  these 
peroons,  he  cannot  withhold  it  merely  because  he  him- 
self happened  to  be  bound  along  with  the  original 
debtors  for  payment  of  it.     His  obligation  to  remit 
the  money,  when  he  receiveif  it  from  the  proper  debtors, 
is  quite  distinct  from  his  original  obligation  to  guaran- 
tee the  payment  of  these  debts.    .The  former  not  be- 
ing such  an  obligation  as  is  described  in  the  statute 
15799  does  not  fall  within  the  triennial  prescription, 
although  it  were  held  that  the  latter  did. 

An  obligation  arising  ex  mandator  or  incumbent  on 
a  negotwrum  gestor^  does  not  fall  under  the  triennial 
prescription;  Butchart  t?.  Mudie,  13th  June  1781, 
Mar.  p.  11,111 ;  Saddler  v.  McLean,  18th  Nov.  1794, 
Mot.  p.  11,119 ;  Hamilton  and  Coimpapy,  v.  Martin, 
24th  January  1795,  Mar.  p.  11,120. 

Answered — I.     The  act  1579  ordains  that  actions 
for  debts,  not  founded  upon  written  obligation^,  shall 
be  pursued  within  three  years.    After  that  period, 
the  debt  can  only  be  proved  by  the  writ  or  oath  of 
the  party.     The  writing  must  be  after  the  expiry  of 
the  three  Years.     Any  acknowledgment  within  that 
period  cannot  prove  that  4}i&  debt  is  resting  owing — 
even  a  payment  to  account  within  the  three  years  will 
not  interrupt-  prescription.     The  sexennial  prescrip- 
tion rests  on  the  same  principle  as  the  briennial;  a 
letter,  after  the  sexennial  prescription  has  run,  has 
been  foimd  silffident  to  bar  prescription ;  Russel  v. 
Fairie,  23d  May  1792,  Mar.  p.  11,130.     But  a  writ- 
ing  within  the  six  years  has  not  that  effect ;  Buchan 
v.  Robertson  Barclay,  81st  Jan.  1787,  Mor.  p.  11,128. 
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27  Jan.  i82«.      jj^  »pjje  ai^umetit  of  the  pursuer,  upon  t]ie  assump. 

Freer  tfc'pe-  ^^^^  ^^^^  ^^^  respondent  acted  as  his  numdatary,  can- 
tereoiu  ^  not  apply  to  this  case.  When  a  writer  in  the 
Pmeripium.  country  cmploys  an  agent  in  Edinburgh,  he  be- 
Mandau.  comes  his  direct  and  principal  debtor.  He  may  also 
have  a  claim  against  the  party,  either  ex  ntandhOo  or 
ex  negoHarum  gestitme ;  but  the  writer  in  the  coun- 
try is  the  proper  and  direct  creditor  of  the  client,  the 
expence  of  the  business  at  Edinburgh  forming  a  part 
of  the  total  account  agaiiffit  him.  When,  therefoier 
he  receives  payment  of  that  account,  he  receives  it  in 
his  own  right,  and  not  as  mandatary  for  any  other 
person.  Although  he  is  bound  to  pay  the  Edinburgh 
agent's  account,  that  is  because  it  is  a  debt  due  pro- 
perly  and  directly  by  himself,  and  not  because  he  has 
received  payment  as  the  mandatary  of  the  Edin- 
burgh agent.  The  notion  that  a  country  writer  is  the 
mandatary  of  the  Edinburgh  agent  would  lead  to  this 
absurdity,  that  while  the  party  himself  can  compe- 
teijitly  plead  the  triennial  prescription,  the  writer,  re- 
mains unprotected  by  any  prescription  for  forty  years. 

I^  Court  altered  the  interlocutor  of  the  Lord  Or- 
dinary ;  and-repelled  the  plea  of  prescription. 

The  Court  were  of  opinion  that,  although  a  coun- 
try agent  became  liable,  along  with  his  clients,  for 
payment  of  the  Edinburgh  agent's  account,  being  his 
immediate  employer,  yet,  whenever  he  had  recovered 
pajonent  from  the  clients,  he  became  liable  in  a  dif- 
ferent character,  being  then  the  mandatary  of  the 
Edinbui^h  writer,  and,  as  such,  could  not  pkad  the 
triennial  prescription. 

Lord  Meadowbank,  Oidinaiy.  Act.  Skene^  Marshall,  D, 
and  A,  TTiomson^  W.  S.  Agents.  Alt.  SoUckor-Gefie" 
ral  HopCy  Greenshields.  Campbell  and  Macky  W.  S. 

Agents.        H.  Clerk. 

T. 
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FJBST  DIVISION. 

No.  XLIII.  January  27.  1826. 

Lieut-Col.  II.  MCNEIL  of  Barra 

against 

Sm  BWEN  CAMERON  of  Fassfem,  and  Others, 

Trustees  of  the  late  Roderick  M*Neil  of  Barra. 

piAB. ^Absolute. — Limited. — Tailzie. — Am 

estate  being  settled  m  a  marriage^antraet  upon  the 
heirs  of  a  marriage^  with  a  reserved  power  in  the 
husband  to  make  an  entail  prohibiting  alienations 
and  contractions  ofdebt^  an  entail  executed  by  tiie 
husband  containing  these^  and  also  a  prohibition 
against  altering  the  order  of  succession,  was  set 
aside  as  ultra  vires,  not  only  quoad  the  excess  of 
power,  but  in  toto. 

By  marriage^contraet  (in  1788)  between  the  late 
Roderick  McNeil  of  Barra^  fiather  of  the  pursuer,  and 
Jean  Cameron,  daughter  of  Sir  Ewen  Cameron,  the 
former,  who  held  the  estate  in  fee  simple,  bound  him- 
self to  settle  it  ^  upon  the  heirs  male  of  the  marriage, 

*  whom  failing,  upon  other  substitutes,'  &c.  &c.  &c. 

*  Under  the  reserved  power  and  faculty  always  to  the 
^  said  Roderick  M'Neil,  at  any  time  during  his  life, 

*  by  a  deed  of  entail,  or  other  deed  under  his  hand, 

*  to  put  the  heirs,  hereby  entitled  to  succeed  to  said 

*  lands  and  estate,  undet*  such  limitations  and  restrict 

*  tions,  with  respect  to  alienating  the  same,  or  con- 

*  tracting  debts  thereupon,  as  he  shall  think  just  and 

*  reasonable ;  and  to  vary,  alter,  or  enlarge  the  substi^ 
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27  Jan.  1820.  «  tution,  in  any  manner  he  may  think  proper,  provid- 

M^eivT    *  ^  *^^*  *^®  ^^"^®  no-way  hurts,  or  prejudges  the 
Cameron,  &c.  *  heirs-male  of  this  present  marriage.' 
p^^  In  1806,  M*Neil  executed  a  strict  deed  of  entail, 

L^^        containing  not  only  prohibitions  against  sales  and  con- 
TaiMe.         tractiug  of  debts,  but  also  against  altering  the  order  of 
succession ;  and  the  whole  fortified  by  the  ordinary 
irritant  and  resolutive  clauses. 

Mr  M'Neil  died  in  182S ;  and  the  pursuer,  who  had 
only  a  daughter,  to  whom,  under  the  entail,  the  estate 
could  never  descend,  soon  after  instituted  an  action  of 
reduction  of  the  entail,  on  the  groimd,  inter  aUa^  that 
although,  by  the  marriage  contract,  the  said  Roderick 
M*Neil  reserved  power  and  'faculty,  by  deed  of  entail, 
to  put  his  heirs,  thereby  entitled  to  succeed  to  the  said 
lands  and  estate,  under  such  limitations  and  restric- 
tions with  respect  to  alienating  the  same,  or  contract- 
ing debts  thereupon,  as  he  should  think  reasonable, 
yet  the  deed  of  entail  is  not  granted  nor  conceived 
in  terms  of  the  powers  reserved  by  the  said  contract ; 
inasmuch  as  the  pursuer — the  heir  male  of  the  mar- 
riage—-is  put  under  a  great  variety  of  limitations  and 
restrictions,  no  way  authorised  by  the  reservation  in 
the  contract  of  marriage ;  and  inter  aUa^  by  the  said 
deed  of  entail,  there  is  a  prohibition  to  alter  the  course 
and  order  of  succession,  fenced  with  irritant  and  reso- 
lutive clauses ;  whereas,  by  the  clause  of  i^servation 
in  the  contract  of  marriage,  no  power  was  reserved  to 
the  said  Roderick  McNeil  to  impose  any  limitation 
upon  the  pursuer,  the  heir  male  of  the  marriage,  as  to 
altering. the  course  or  order  of  succession. 

The  defences  were  that,  by  reserving  a  power  to 
execute  an  entail,  a  power  to  make  an  effectual  entail 
must  be  implied ;  and  that  Mr  McNeil  had  besides  a 
power  in  express  terms  to  make  such  an  entail  ^  as  he 
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should  think  just  and  reasonable;'    but  that,  at  any^^^^J^^^- 
rate,  in  so  far  as  the  entail  executed  was  not  ultra  ^.jj^^^^, 
vires,  it  ought  to  be  supported.     The  Lord  Ordinary  ^^^^Q^  ^^ 
took  the  cause  to  report  to  the  Court  on  informations.  Fiar. 

Ab90ltU9^ 

Limited, 

Argued  for  the  pursuer —  TaUtsie. 

Independ^itly  of  the  reservation  in  the  contract  of 
marriage,  Mr  McNeil  would  have  had  no  power  to  lay 
any  limitations  or  restrictions  upon  the  heir  of  the 
taarriage.  In  a  question  with  the  father,  or  his  gene- 
ral or  gratuitous  representatives,  the  heir  under  a 
marriage  contract  is  a  proper  creditor,  and  has  a  jus 
crediti  of  the  highest  sort.  With  regard  to  all  third 
parties,  the  father  is  the  absolute  fiar  of  the  estate, 
it  being  only  upon  the  death  of  the  father  that  the 
Jus  crediti  of  the  heir  comes  into  operaticm ;  but  still, 
notwithstanding  the  power  of  the  father  in  questions 
with  third  parties,  the  nature  of  the  obligation  with 
r^ard  to  the  heir  is,  that  the  father  shall  be  boimd  to 
leave  him  the  estate  firee  and  unfettered ;  Kerr  v.  Kerr, 
S8th  Jan.  1747,  Kilk.  Mar.  p.  12,987;  Strang,  17th 
July  1751,  Mar.  p.  12,988 ;  Douglas  v.  Douglas,  25th 
July  1751,  Mar.  p.  12,989;  Dunlop  of  Garnkirk, 
SSth  July  1778 ;  Farquhar  Gordon  v.  Gordon,  8th 
Dec.  1790,  Mar.  p.  13,028 ;  Watson  v.  Pyet,  28th  ' 
June  1801 ;  Munro  v.  Munro,  13th  Feb.  1810. 

Such  is  the  established  rule  where  the  Jus  crediti 
of  the  heir  is  simple  and  unqualified.  ' 

The  question  then  is  whether  Mr  M'Neil,  under 
the  reserved  power,  was  at  liberty  to  execute  the  en- 
tail in  question.  The  reserved  power  was  not  one  to 
execute  a  strict  entail,  ccmtaining  such  prohibitory,  ir- 
ritant, and  resolutive  clauses,  as  he  should  think  pro- 
per to  be  inserted.  The  limitations,  under  which  he  is  to 
be  at  liberty  to  place  the  heir,  are  cl0arly  and  distinct- 
ly specified ;  and  he  was  not  entitled  to  go  beyond 
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27  Jan.  i«26,  thgge,  more  than  he  would  have  been  to  have  exe- 
M'Neii  V,      cuted  any  entail  without  having  reserved  a  power  to 

Cameron,  &c.  ^q  gQ^ 

Piar..  The  next  question  therefore  is,  whether  the  deed 

^A^^  can  be  sustained  to  any  effect  ?  and  this  it  appears  it 
TaUMi^.  cannot  be.  It  is  impossible,  in  such  a  case»  to  sepa- 
rate one  part  of  the  deed  from  another,  and  to  main* 
tain  that  it  may  be  sustained,  as  to  certain  restrictions^ 
and  cut  down  as  to  others.  *  This  is  not  like  a  case 
where  a  party  has  power  to  burden  to  a  certain  ex* 
tent,  and  proceeds  to  burden  to  a  larger  extent  than 
the  power  warrants.  In  such  a  case  there  may  be  a 
reason  for  sustaining  the  burden  to  the  extent  of  the 
power,  while  it  is  reduced  quoad  the  excess.  But 
here  a  deed  has  been  executed  of  a  character  essential- 
ly  different  from  that  which  the  graater  was  entitled 
to  execute.  If  he  had  been  aware  that  the  greater 
part  of  the  prohibitions,  which  he  attempted  to  insert, 
were  altogether  ultra  vires,  there  is  no  reason  to  sup-' 
pose  that  he  would  have  thought  of  executing  any 
deed  of  the  description  at  all.  This  is  the  fair  and 
legal  presumption ;  and  all  the  authorities  referred  to 
go  to  support  it.  It  was  assumed  in  all  these  cases 
that  the  deed  must  either  stand  in  tato,  or  be  set  aside 
entirely.  The  principle  is,  that,  if  the  tailzie  does  not 
stand  as  it  is  made,  it  cannot  stand  at  all ;  and  this 
applies  whether  the  tailzie  is  set  aside  on  account  of 
irrational  clauses,  or  of  claufies  ultra  vires.  If  any  of 
tlie  clauses  be  taken  out,  it  is  not  the  deed  the  maker 
intended ;  and  the  Court  cannot  make  a  different  oner 
for  him. 

Argued  for  the  defenders — 

The  present  is  a  different  case  from  that  wh&ee  m 
estatejis  settled  injee  simple  on  the  heirs  of  the  mar^ 
riage.    Even  in  this  latter  case^  it  was  only  in  the 
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case  of  Munro  v.  Munro,  ISth  February  1810,  that  27  Jaa^. 
the  Goiirt  laid  down  the  rule  generally  that  the  heirs  ^ ^Nea  v. 
could  not  be  put  under  the  restrictions  of  an  entail.  c«nerom&c. 
In  all  the  previous  cases  referred  to,  the  Court  waved  Ftar. 
the  detennination  of  the  general  point,  and  decided  in  j^l^' 
faroor  of  the  heir  upon  some  particular  specialty.  TaHxie. 
But  the  question  here  is  different.     The  father  did  re- 
serve to  himself  the  right  of  making  an  entail ;  and 
the  only  point  is  with  regard  to  the  extent  of  that 
power. 

To  8«tch  a  question,  the  rides  of  strict  interpreta- 
tion ^plicable  to  the  case  of  an  entail  are  not  to  be 
applied.  A  marriage  contract  is  one  uberrinuB  fidei^ 
and  must  receive  the  construction  which  the  parties 
appear  to  have  intended.  The  first  question,  there- 
f(Nre,  is,  what  the  parties  really  and  truly  intended. 
It  cannot  be  presumed  that  the  stipulation  was  intended 
to  be  altogether  useless  or  inept,  as  it  certainly  would 
be  if  it  be  held  that,  under  th^  reservation,  McNeil  was 
not  entitled  to  execute  an  entail  prohibiting  an  alt^a- 
tion  <tf  the  order  of  succession.  Without  such  a  prohibi- 
tion, all  the  other  restrictions,  whatever  they  may  be, 
would  not  have  the  least  meaning  or  effect.  The  heir 
would  have  nothing  to  do  but  to  execute  a  new  con- 
veyance, containing  a  slight  alteration,  and  leaving 
oat  the  other  restrictions ;  and  such  a  deed  would  be 
unchallengeable.  But,  in  construing  an  onerous  bona 
fide  contract  of  this  nature,  the  father  must  be  held  to 
have  stipulated  for  all  the  powers  which  were  neces-' 
saiy  to.  carry  into  effect  what  must  be  considered  to 
have  been  his  intention. 

IL  Supposing  the  insertion  of  this  prohibition  to 
have  been  vUra  vires  of  the  entailer,  it  is  going  a 
great  deal  too  far  to  maintain  that  the  whole  of  the 
entail  should  be  set  aside.  The  sound  doctrine  seems 
to  be,  that  such  a  prohibition  should  be  found  not  to 
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27^JJ^2^  bind  the  heirs  of  entail.  But  it  is  of  little  eonse- 
M'Neiiv.  quence  to  the  other  heirs  of  entail  how  this  point 
Cameron,  Ac  ghould  be  decided  ;  for,  if  the  insertion  of  the  prohibi- 
Fiar.  tion  in  question  be  found  ultra  vires,  the  pursuer  need 

Lk^^'        only  be  at  the  expence  of  a  new  deed  altering  the  or- 
Taiiaie.         Jer  of  succession,  in  order  to  get  free  of  every  restric-' 
tion. 

The  Court,  with  the  exception  of  Lord  H^rmand,  were 
of  opinion  that  the  entail  executed  by  the  late  Mr  McNeil, 
in  so  far  as  regarded  the  prohibition  i^inst  altmng 
the  order  of  succession,  was  ultra  vires  of  the  entailer^ 
It  was  observed  by  Lord  Balgray — That  the  right  of 
the  pursuer  under  the  marriage  contract  between  Mb 
father  and  mothar  could  not  be  defeated  by  any  gra-* 
tuitous  deed.  The  late  Mr  McNeil  was  not  at  liberty 
to  execute  an  Entail  except  in  terms  of  the  reserve- 
power.  The  question,  therefore,  Was,  What  was  the 
power  res^yed  ?  and  whM  was  the  nature  of  the  en-^^ 
tail  actually  executed  ?  If  it  went  beyond  the  permis^ 
sive  clause,  it  was  u&ra  vires  of  the  ^tmter.  If  the 
reservation  had  merely  contained  a  power  to  make  an 
entail  generally,  with  sudh  restrictions  as  the  granter 
should  think  just  and  reasonable,  this  might  have 
given  Mr  McNeil  a  power  of  executing  a  striet  entail  ^ 
but  here  there  was  a  permissive  clause  in  limited  and  ' 
defined  terms.  It  was  merely  a  power  to  put  th^ 
heirs  entitled  to  succeed  *  under  such  limitations  and 
*'  restrictions,,  with  respect  to  alienating  tlie  sarne^  or 

*  contracting  ddbts  thereupon,  as  the  entails-  should 

*  think  just  and  reasonable.'  It  was  true  that  the 
clause  went  on  to  say  that  the  hufid^Mmd  migh^  vary, 
alter,  and  enlai^  the  substitution  in  ^  any  manner  he 

*  might  think  proper  f  but  then  again*  this  was  U' 
mited,  by  providing  that  the  *  same  noway-  hurts  or 

*  prejudges  the  heirs-male  of  this  present  marriage.^ 
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So  that,  in  every  point  of  view,  the  right  of  the  heir  «JJan^m<«. 
under  the  marriage-contract  was  protected.    The  case  M'Neii,  v. 
of  Monro  was  decisive  of  the  present  question.  Cameron,  a<u 

With  regard  to  the  ulterior  question,  whether  the  Fiar. 
deed  of  entail  was  to  be  reduced  in  totOy  or  whether  it  £i«j<«t 
should  *  be  sustained;  so  far  as  it  was  consistent  with  ^«"«* 
the  reserved  power,  there  was  some  difference  of 
opinion  upon  the  Bench.  Lord  Balgray  said,  that 
his  first  impression  was  that  the  entail  was  good,  in 
80  far  as  it  contained  prohibitions  against  selling  and 
contracting  debts,  as  this  was  within  the  power  re- 
served ;  but  it  was  of  little  consequence  how  this  ques- 
tion was  decided ;  for,  if  the  deed  was  sustained  to 
this  effect,  it  would  be  in  the  power  of  the  heir  to  de- 
feat it  entirely  the  next  moment,  by  altering  the  des- 
tination. On  the  other  hand.  Lord  Graigie  thought 
ttiat  the  Court  were  not  entitled  to  go  into  the  ques- 
tion of  the  possibility  of  the  hdr  defeati&g  the  entaiL 
K  the  entail  was  consistent  with  the  power  of  the  en.^ 
taller,  to  this  extent  it  wad  entitled  to  effect,  without 
regard  to  the  consequences  that  Inight  arise.  In  such  a 
case  the  rule  applied,  utile  per  inutile  mm  vitiaiur.  The 
Lord  President  and  Lord  Gillies  thought  that  the 
entail  ought  to  be  redueed  in  tof04  In  the  ^et  place, 
this  had.  always  been  done  in  cases  of  this  nature,^ 
where  reduction  of  a  de^  we9  soiight  as  ultra  mres^ 
tboogh  it  must  have  Ivappened  in  many  cases  that, 
in  some  respects,  ti||i'^  provisions  of  the  deed  were 
within  the  power  of'^tiiie  entaUer;  and,  fik%,  bow 
could-  it  .be  known  that  the  maker  of  the  entail  would 
have  executed  such  an  imperf^  deed  as  the  Court 
would  thus*  sustain,  if  he  ^had  ]cnown  Itis  want  of 
power  to  execute  what  he  has  attempted  ?  If  the 
deed  were  thus  to  be  sustained  in  part,  the  Court 
would,  in  fact,  be  executing  a  deed  for  the  entailer  ; 

S 
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27  Jan.  1828.  and  it  could  not  be  presumed  that  any  man  would 
'"■^r'^    sit  down  to  make  what  he  knew  at  the  time  to  be  an 
Cameron^  &c.  imperfect  entaiL 

AbtoMs.         Lord  Ordinary,  Medwyn.  Act.  Moncrieff^  Jameson. 

Limited.  T.  Innes,  W.  S.  Agent-         Alt.  Skene.        J.  AmoH, 

TmlM^  yf     g    j^^^^  jg^^    ^^j^  ^jj5^^^    Qj^yj^^ 


SECOND  DIVISION. 

No.  XLIV.  January  26.  1826. 

DONALDSON— C»argw, 

agaifugt 
MACDONELL-^MpiMifer. 

^Bn^L  OF  Exchange. — What  quaUHes  in  an  wrih  of 
verity  held  to  be  intrinde  to  tke  effkct  of  prtnmg 
tton-'Oneroeiiff.  » 

The  charger  held  a  b31  for  £56.  Ss.  9A.  granted  by 
the  suspender,  the  onerosity  of  which  had  been  referred 
to  the  holder^s  oath  of  verity.  A  long  deposition  was 
.taken  by  a  commissioner  in  the  country,  from  whidi 
it  appeared  that  the  suspender  had  granted  the  bSl  in 
payment  of  an  alleged  balance  due  by  MacdoneU  of 
Glengarry,  their  common  constituent,  to  the  diarger 
on  his  factory  account.  The  bill,  it  was  acknowledged, 
had  been  granted  without  any  communication  with 
Glengarry,  or  any  examination,  either  by  him  or  the 
suspender,  of  Donaldson's  accoimt,  but  merely  upon 
the  faith  of  the  charger's  own  statement  to  Maedonell 
(the  suspender)  that  such  a  balance  was  due.    The 
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accounts  were  now  the  subject  of  a  law-suit  in  the28Jaii.]8td. 
sheriff-court  between  the  charger  and  Glengarry,  in  jv  ^J^^,^^^ 
which  the  latter  had  emitted  a  judicial  statement  that  MacdoneiL 
no  balance  was  due  by  him.     The  Lord  Ordinary,  on  ^j^'TTeI. 
considering  tlie  d^^ition  of  the  charger,  ^  in  re8i)ectcM£r«. 
'  that  the  charger  admits  that  the  complainer  person- 
'  ally  owed  him  nothing,  but  granted  the  bill  in  ques- 
^  tion  as  the  supposed  amoujut  of  a  balance  of  ac- 

*  counts  due  to  him  as  factor  for  Glengarry,  and  that 
^  the  charger  also  admits  that  his  accounts  with  his 
*■  constituent  have  not  been  settled,  and  that  the  lat- 

*  t^  denies  that  any  balance  whatever  is  due,  or  was 

*  due  mt  the  date  of  the  bill  diarged  on,   to  the 

*  daargeTy  J^trtkff  it  is  no-way  ascertained  that  the 

*  said  bill  is  held  by  the  latter  for  value — passes  this 

*  bifl-' 

The  Courty  «i  the  grouad  that  it  appeared  from 
the  charger's  oath  that  the  onerosity  of  the  bill  came 
idtimatdiy  to  depend  upon  the  truth  of  his  statement 
at  tke  time  tliat  it  was  granted,  tiiat  ^snch  a  balance 
vas  dne  by  Glengaary,  thought  that  the  biU  should  be 
passed  sntil  the  trudi  of  that  statement  should  be  as- 
eertained.  They  tiierefoDe  aditered  to  the  interlocutor 
iftm^fsr  asit  passed  the  bi2L 

lioffd  Oidiiuny,  Cringbtu.  AcL  Skene  et  Carkfle.  Alt. 
Jawu&on  ^  A.  W(mL  Gibson  and  OUphaniy  W.  S.  and 
Jamee  JfacdoneU,  W.  S.  Agents.    F.  Clerk. 


I  >      .       .s 
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SECOND  DIVISION. 

No.  XLV.  January  31.  1826. 

Mbs  SCOTLAND 

against 

The  CORPORATION  of  FLBSHERS  of  Glasgow. 

Aliment. — Community. — A  eorporatUm^  after  he-- 
ing  in  use  to  give  discretionary  aUmvances^  from  its 
ordinary  fands^  to  decayed  members  and  tkeir  wi- 
dows^ /laving  made  general  regulaHonsJixiTig  certain 
rates  qfalitnenty  without  any  express  reservation  of 
power  to  lessen  their  amount^  except  on  account  of 
inadequacy  of  funds-^ound  that  a  quaJtiJied  apj^ 
cant  had  a  legal  right  to  the  stated  allowance.  ' 

The  Incorporation  of  Fleshers  of  the  city  of  Glas- 
gow has  no  separate  fund  destined  for  charitable  pur-' 
poses ;  but,  for  a  long  period,  it  has  been  in  use  to 
give  stated  allowances  to  its  decayed  members  and  their 
widows.  Thus,  in  1768,  the  corporation  enacted. 
That  the  deacons'  widows,  in  necessitous  and  indigent 
circumstances,  and  applying  for  relief,  shall  receive 
yearly,  and  at  the  usual  terms,  40  shillings  sterlings 
and  the  ordinary  freemens'  widows  80  shillings 
sterling,  subject  always  to  be  diminished  or  aug- 
mented by  the  trade.'  These  allowances  were  a  few 
years  afterwards  increased ; — *  the  trade  unanimously 
enacting,  that  a  deacon's  widow,  in  indigent  circum- 
stances, should  draw  £4  sterling,  and  an  ordinary 
freeman's  widow  £3  sterling,  yearly,  at  four  termly 
pajrments,  to  commence  at  Candlemas,  and  to  con- 
tinue during  the  trade's  pleasure/    In  1782,  '  the 
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*  trade  enact,  that  such  of  their  members  as  have  ^iJan.  iwe. 

*  been  deacons,  and  may  hereafter  fall  into  indigent  Scotland  v. 

*  and  needy  circumstances,  shall  be  entitled  to   ^^^jnj^^iono^ 

*  yearly,  out  of  the  trade's  funds,  to  be  paid  quarter- Glasgow. 

*  ly ;  and  such  members,  not  deacons,  in  like  circum-  ^^.^^^ 

*  stances,  to  £4  sterling,  payable  in  manner  foresaid,  Commnwiir. 

*  subject  always  to  such  alteration  as  the  incorpora^ 

*  tiou  shall  think  proper ;  and  the  trade  farther  unani- 

*  mously  enact,  that  pendicle  freemen,  in  poor  circum- 
'  stances,  shall  be  entitled  to  20s.  and 'widows  to  13s. 

*  8d.  sterling,  yearly,  subject  always  to  alterations,  if 

*  the  trade  see  cause.' 

Other  regulations  of  similar  import  were  adopted 
from  time  to  time ;  but  at  length,  in  1807>  the  corpo- 
ration passed  the  following  resolution,  which  was 
chiefly  founded  on  in  support  of  this  action :  '  The 
whole  meeting  took  into  consideration  the  proposi- 
tion of  raising  the  allowances  to  the  trade's  poor. 
It  was  carried,  and  is  now  enacted,  that  the  annual 
allowances  to  reduced  members  or  widows,  to  com- 
mence at  Martinmas  next,  shall  be,  1*/.  To  members 
who  have  carried  on  the  flesher  trade  for  five  years  of 
upwards,  £l2  sterling ;  9d^  To  members  who  have 
not  carried  on  the  trade  that  time,  £6  sterling; 
9dlyy  To  pendicles,  £3  sterling ;  And  to  widows  of 
the ^r^t  class,  £8 ;  To  widows  of  the  second  dass, 
£5  ;  And  to  widows  of  the  third  class,  £.3  sterling ; 
but  with  power  to  the  master  court  to  increase 
these  allowances  as  circumstances  shall  require,  or 
to  diminish  the  same  if  the  funds  of  the  trade  is  to 
be  encroached  on,  or  will  not  afford  these  allow- 
ances.' 

This  resolution  or  enactment  appeared  to  have  since 
regulated  the  allowances  to  the  poor  of  the  corpora- 
tion ;  the  only  discretionary  power  exercised,  with 
somes  few  exceptions^  being  in  the  rejection  of  applica- 
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ai  Jan,  im.  tiong  ^f  individuals  who  either  did  iH>t  fleem  to  eome 
Scotland  v.  withiii  that  description,  or  had  violated  some  knoim 
Corporation  of fuje  of  the  trade. 

Pleahers  of 

Glasgow.  The  pursuer  being  the  daughter  of  a  freeman,  her 

AUmeiar  husband,  in  her  right,  though  following  a  diffemit 
Community,  busiuess,  was  privileged  to  enter  with  t^e  coiponu 
tion ;  which  he  did  accordingly  in  1809*  paying,  on 
that  occasion,  the  ordinary  entry-money,  or  treodiom- 
fine,  of  £4.  Ss.  10^. ;  and  afterwards  tibe  annual  eon'> 
tribution  of  one  shilling  till  his  death  in  1818.  His 
widow  having  then  ap{died,  in  that  daracter,  fbr  a 
corresponding  allowance  from  the  corporation  fluids', 
she  was  *  a{^)ointed  to  be  enrcdled,  and  to  receive  £5 
'  sterling  yearly,  and  to  be  paid,  in  addition,  80s.  for 

*  funeral  charges/ 

Conceiving  herself  entitled  to  a  largw  allowanoe^ 
she  brought  the  present  action  before  the  magiBtfates 
of  Glasgow,  concluding  fcHr  payment  q£  the  yearly  inun 
^  ^  £8  sterling,  or  such  other  sum,  more  or  less,'  as 

*  shall  be  found,  upon  exhibition  and  inspeoti<m  of  the 

*  regulations  anent  the  allowance  to  be  made  to  the 

*  widows  of  deceased  members  of  the  said  inoorpora* 
^  tion,  to  be  the  amount  to  which  the  p^irsner  is  en*- 
^  titled,  payable  the  said  annuity  quarterly."  The 
defence  was  r^ted  en  the  all^atioa  that  the  widum 
of  members  of  the  incorporation  have  no  legal  ctaiiB 
upon  the  funds  in  name  of  mmnity  or  aMment—tikat 
Che  corporation  possessed  a  diseretaonary  power  ia 
granting  or  refusing  pecuniary  rdief~and  ihat,  havdng 
fixed  the  pursuer's  allowance,  which  thQr  had  dime 
with  due  regard  to  therdrciiinstances  ^  hm*  oase,  »aiid 
which  sum  they  were  ready  to  pay,  she  was '  not  en« 
4itled  to  demand  more^  or  to  call  thoor  resdutian  at 
idl  in  question. 

Upon  considering  the  miiartes  of  the  .  coifpopatJM 
bearing  on  this  question  together  with  a  proof,  both 
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fi9  to  the  practice  Jii  graatii^  allowance  to  widows  ^^^*^  ^^ 
of  freeman,  apd  also  in  regard  to  the  pursuer's  title  Scotland  / 
to  rank  amongst  that  class  of  widows  to  whom  the  ^iSbra  of  °^ 
rate  of  aliment  conplud^  for  was,  by  the  last  re^^  Glasgow. 
lation,  appointed  to  be  paid,  the  Magistrates  deceme4^/i,„^^ 
in  terms  of  the  libel,  thereby  finding  the  pursuer  en?  ^^'"w*""^^ 
titled  to  aliment  at  the  rate  oi  £8  a^yefir. 

A  bill  of  advocation,  presented  by  the  coiporatioi^ 
liaving  been  passed*  th#  l^id  Ordinary  advoeated  the 
pmse,  assoilzied  the  defenders,  and  decerned.  This 
jttdgmeat  was  accompanied  by  the  following  *  Note ; 
\  The  case  of  Paterson,  IQth  Feb.  1803,  aqd  the  want 

*  of  contrary  dedsions,  on  a  point  so  practical,  seems 

*  to  the  I^rd  Ordinary  to  estab^sh  this  much,  that, 

*  when  a  corporation  of  this  kind  has  fairly  exercised 

*  its  discretion^  on  a  claim  of  charitable  relief  by  a 

*  member,  or  member's  widow,  that  it  is  all  that  can 

*  fae  l^^y  demanded ;  and  courts  of  law  are  not 
'  bound^  or  at  liberty  to  review  the  discretion  thus 
'  exercised.     Now,  in  this  ease,  the  Lord  Ordinary 

*  sees  no  room  for  doubt  that  the  complainers  did 

*  f^rly  exercise  their  discretion  in  the  req>ondenf s 

*  daiskf  and  gave  her  such  allowance  as,   in   their 

*  judgment,  was  fit.    And,  if  there  Wfts  error  from 

*  ibior  holding  that  the  respondent's  late  husband 
^  wys  not  five  years  in  trade  as  a  flesher,  before  his 
'  death,  it  was  at  least  error  in  a  very  doubtful  mat- 

*  ter.'  This  judgment  was  submitted  to  review  of 
the  Court  by  the  pursuer,  who — 

Pleaded — ^The  application  of  the  fui^  of  corpora- 
tions of  royal  burghs  towards  the  support  of  decayed 
memfaecs  and  their  widows  is  by  no  means  foreign  to 
the  purpose  of  the  institution  of  these  societies.  This 
4iiflriteb]e  obiect  is  mentioned  in  the  charters  or  seals 
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*  s^^lw^  of  cause  of  the  great»  number  of  corporatiom^  and  in 
ficotkndT^  *^^'  ^^  *^^  defenders  in  particular ;  and,  now  that 
FiMhera^of  °^*™^®  ^®  Otherwise  sufficiently  encouraged,  the  great- 
Glasgow,  est  benefit  still  resulting  from  eorporatt(»s»  is  the 
AniM^uT      raising  and  preserving  a  fund  for  such  alimantary  pro- 

Communitif.      Tlfiians. 

Corporations  no  doubt  may,  and  sometimes  do,  dis* 
tribute  the  funds  allotted  to  charitable  uses  on  a  pri&« 
eiple  so  purely  discretional^  as  to  exclude  the  con- 
troul  of  a  court  of  law.  But,  after  a  corporation  has 
acquired  a  steady  or  permanent  source  of  income,  it 
has  often  been  deemed  a  more  expedient  coiu*se,  as 
preventing  partiality,  or  the  suspicion  of  it,  to  adopt 
general  regulations,  fixing  absolutely  the  allowances 
which  its  decayed  members  and  their  widows  may  be 
entitled  to  claim — of  course  under  the  condition,  ey^ 

» 

press  or  implied;  of  the  regulated  amount  suffering 
an  abatement  in  the  event  of  a  deficiency  of  funds.  The 
alimentary  allowances  of  this  corporation  were,  at  first^ 
merely  discretionary.  Afterwards,  as  the  minutes  shew, 
rules  were  made,  from  time  to  tim^,  specifying  certain 
rates  of  allowance  to  be  granted  in  the  ordinary  case, 
but  reserving  to  the  corporation  the  power  of  aug- 
menting or  diminishing  the  amount  at  pleasure  in 
particular  instances;  but,  at  last,  this  discretionary 
power  was  virtually  given  up,  the  only  reservation  of 
power  to  lessen  the  general  rates  being  in  the  event 
of  the  income  of  the  corporation  becoming  inadequate 
to  satisfy  the  demands  upon  it. 

The  last  resolution  of  the  corporation  holds  out  spe- 
cific pecuniary  advantages  to'  intrants  as  matter  ei 
right,  not  of  grace  or  favour ;  for  it  is  impossible  to 
discover  any  reservation  of  discretionary  powers  in  the 
resolution  itself,  and  the  subsequent  practice  has 
been  wholly  regulated  by  it.  Nor  is  there  m  the 
{supposition  of  a  legal  right  to  an  alimentary  allows 


No.  45.  COURT  OP  SESSION.  881 

ance  being  Tested  in  the  pursua^^  any  repugnance  to  si  Jan.  isse. 
principles  rf  expediency  or  prudent  mam^ment  ^^g^^PT^^ 
the  corporation  fdnds^  which  conid  give  room  for  in-  Corporation  of 
ferring  STich  reservetion,  contrary  to  the  plain  import  q]^"/^ 
of  the  terms  of  the  regulation,  ^  .     .      

It  is  no  answer  that  the  entry-money  and  yearly  cominKmi^ 
contributions  paid  by  the  husband  of  the  pursuer  do 
not  seem  to  bear  a  just  proportion  to  the-  amount  of 
the  allowance  claimed.  'Hiis  disproportion  shews  the 
wealth  of  the  corporation,  and  consequent  value  of 
the  privilege  of  entering  with  it,  which  his  marriage 
with  a  freeman's  daughter  conferred ;  but  it  has  no 
tendency  to  prove  that  the  allowance  is  discretionary^ 

The  case  of  Paterson  v.  The  Corporation  of  Skinners 
of  Edinburgh,  10th  Feb.  1803  (Mor.  App.  AUment,  p. 
9)  has  no  resemblance  to  the  present.  That  corporation 
appears  to  have  always  exercised  a  discretionary  power 
in  affording  relief  to  the  widows  of  members — ^there 
was  no  attempt  to  prove  the  contrary ;  and,  in  these 
circumstances,  the  Court  justly  refused  to  interfere. 

With  regard  to  the  particular  rate  of  allowance  ap- 
nlicable  to  the  pursuer's  case,  she  contended,  that  the 
eridence  as  to  the  length  of  time  her  husband  had 
carried  on  the  business  of  a  flesher  entitled  her  to 
demand  the  full  sum  concluded  for. 

Afiswered  by  the  corporation — The  minutes  and 
regulations  prove  that,  in  contributing  towards  the 
support  of  decayed  members,  and  the  widows  of  such, 
they  have  at  aU  times  acted  on  the  principle  of  the 
discretionary  power  which,  at  common  law,  is  com- 
petent to  them.  The  corporation  since,  as  well  as 
brfbre  the  regulation  particularly  foimded  on,  has 
been  in  use  to .  reject  applications  from  j^rsons  who 
are  not  considered  fit  objects  of  charity,  either  on  ac- 
count of  their  pecuniary  circumstances  or  moral  charac- 
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31  j^,  im^  ter«    A  fioale  or  rate  of  allowaaees  Wfts  fixed  en,  to 

Scod^dlT    ^^^  trouble  to  the  office-hearers  of  the  iacorpoFation, 

Cor^ration  of  aiui  to  avoid  any  oamplaint  of  partiality ;  but  it  waj 

Glasgow.       never  omtsemplated  that,  by  doiiig  so,  the  CQrporar 

Aiii^e^      tion's  discretionary  power  was  renounced.  The  uUnost 

CormunUy.     extent  of  right  which  an  apidicant  for  relief  can  be 

understood  to  have  acquired  ii^  consequence  of  these 

g^eral  rules  or  enactments,  is  that  of  being  entitled 

to  require  that  the  corporation  shall  exercise  that  faijp 

and  sound  discretion  which,  in  fact,  ba^  been  exer- 

daedin  the  present  instance. 

The  amount  of  the  *  freedom*fine,'  and  yearly  con- 
tributions«  plainly  shews  that  there  exists  no  contract, 
in  virtue  of  which  members  or  their  widows  are  (en- 
titled d€  jure  to  exact  payment  of  a  certain  spedfic 
annuity.  One  year's  allowance  offered  to  the  pursuer 
is  a  larger  sum  than  the  amouutt  of  the  whole  pay- 
ments made  to  the  corporation  by  her  late  husband. 
3y  a  long  course  of  frugal  and  correct  management, 
that  corporation  haa  contrived  to  accumulate  a  fund, 
the  annual  produce  of  which,  toother  with  the  con* 
jtributions  of  members,  )s  expended  in  these  charit- 
p^ble  allowances,  and  in  its  various  ordinary  disburse- 
ments. But,  by  the  conversion  of  ch^ms  on  th^  boun- 
ty and  benevolence  of  the  corporation  into  matter  of 
legal  right,  which  would  obviously  tend  to  increase  its 
burdens,  that  fund  would  be  rapidly  exhausted. 

No  good  reason  has  been  assigned  for  departing 
£rom  the  rule  laid  down  in  the  case  of  Paterson  above 
referred  to ;  but,  at  all  events,  the  pursuer  has  npt 
succeeded  in  shewing  that,  upon  any  principle,  she  js 
entitled  to  a  larger  allowance  than  the  corporation 
h.aye  beeq  "filling  to  grant  to  her  from  the  first 

The  Qmrt  were  of  opinion  tl^at,  if  relief  had  con- 
tinued to  bf  given  by  the  corporation  on  the  same 
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footti^  M  ^j^koaOif^  4lie  oitaie  of  PaileiMKi  would  have  ai  Jkl  m«. 
^^pKed ;  aad  the  mflgi8tarate«»  rt  least,  woul4iK>t  have^^^^"^ 

to  entertain  the  4|aest)oii*  But  the  sub-  Corponti<m  of 


ieqMnt  rc^gulatitokii,  eanctioned  not  by  the  oflke-bear^rs  Qia^g^.^^ 
mettljr,  but  by  ttie  eorporfttion  itae]^  made  a  contract  ■=— - 
betweefi  partiea,  wh)di«  court  of  law  was  bound  to  en-^cJ^nmiA^ 
foce^  90  long  as  the  funds  did  not  appear  inadequate  to 
the  purpose.  But  as  the  Court  hdd  tiiat  the  pvmier 
had  failed  in  proving  that  she  was  entitled  to  a  larger 
annuity  lihan  that  '^lA<Shf  upon  her  application  to  the 
corporation,  was  directed  to  be  paid  her,  their  Lord- 
ships pronounced  the  following  judgment : — *  At  ad vis- 
^  ii^  this  petition,  the  counsel  for  the  respondents  de- 

*  dared,  that  his  clients  had  always  been,  and  still 
'  were  willing  to  pay  the  petitioner  the  annuity  of 

*  £5,  commencing  as  on  the  first  day  of  May  1820, 
'  together  with  thirty  shillings  for  funeral  charges, 
'  and  to  continue  the  payment  of  the  anniuty  in  time 

*  to  come,  on  the  samefboting^  and  in  the  same  manner^ 

*  iu  payments  ate  made  to  other  members  of  the  incot- 

*  poration :  The  Lords  having  advised  this  petition, 
'  and  answers  thereto,  with  what  is  above  set  forth, 

*  of  consent  decern  in  terms  of  the  preceding  minute ; 
'  but  qnoad  uUra  adhere  to  the  interlocutor  complain- 

*  ed  of; 

The  pursuer  petitioned  against  this  interlocutor^ 
alleging  that,  as  the  Court  wa^  of  opinion  that  she 
was  legtdly  entitled  to  a  specific  sum  of  annuity,  she 
was  not  bound  to  accept  decree  of  consent ;  but  that 
the  judgment  should  recognise,  "what  the  defendens 
had  always  resisted,  her  right  in  law  to  a  stated 
allowance. 

This  petition  having  been  advised  with  answers^ 
the  Court  unanimously  altered  the  interlocutor  in  so  ^ 
{ar  as  it  proceeded'  of  consent  oif  the  corporation ;  and 
foond  ^that,  ni  tespect  it  is  not  denied  that  the  pur- 
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31  Jan.  1886.  «  gugj.^  being  the  widow  of  a  member  of  the  incorpora- 
Scotland  v.  *  *'^^>  "^^  ^^  indigent  circumstances,  she,  in  virtoe 
fioa'*^^*?  **^*  ^^  ^''^^  subsisting  regulations,  was  entitled  to  an 
Glasgow.  '  annual  allowance  provided  to  the  widows  of  the  dass 
A^^^nuT  *  ^  which  her  deceased  husband  belonged,  subject 
c^mmmutf.     *  always  to  such  variations  as  might  become  necessary, 

*  from  the  inadequacy  of  the  funds,  in  regard  to  the 

*  widows  generally.* 

Lord  Mackenzie^  OrcBnary.  For  the  Ptenuor,  GreenshieUi 
et  Graham  BdL  Mack  &  Wothenpoony  W.  S.  i^enta. 
For  the  Defenders,  Forsvth  et  Cockbunu  JDanid 

FUher,  Agent.        B.  Clerk. 

S. 


SECOND  DIVISION. 
No.  XLVL  January  81. 1826. 

« 

HOPE  AND  Others, 

against 

The  magistrates  and  COUNCILLORS  of 

SELKIRK. 

.-It 

BuROH  Royal. — 16  Geo.  II.  c.  11. — Competent^  tm^ 
der  the  election  statutes ^  to  complain  of  tiie  proceed- 
ings ((fa  toum^oundl  in  relation  to  a  contested  elec* 
turn  of  the  deacon  of  a  corporation,  being  ex  officio 
a  member  if  the  council^  withomt  calling  the  members 
if  the  corporation. 

By  the  set  of  the  burgh  of  Selkirk,  the  town  council 
is  composed  of  33  members,  viz.  18  merchant  coudt 
cillors  an,d  }A  trades  councillors.  The  trades  coun- 
cillors are  elected  firom  the  five  incorporated  tradea  ^ 
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Hie  burgh,  in  the  foUowing  manner :— Fourteen  days^^  •^*"-  ^^^ 
previous  to  the  Michaehnas  election  of  magistrates,  ho^/aTwu 
each  of  the  trades  makes  up  a  long  leet  of  its  mem-^^^'™^*^' 

bers,  and  .transmits  it  to  the  Town  Council.     The  leet      

is  then  shortened  by  the  council  striking  off  a  certain  fd^^^^J; 
number  of  the  names  ;  and,  from  the  leet  so  shorten-  ^^- 
ed,  the  trade  elects  two  representatives,  viz.  the  deacoQ, 
and  an  individual  wha  is  named  his  colleague.  On 
tbe  week  suhsequieiit  toi|ie  election  of  the  magistrates, 
when  the  new  coundl  is  made  up,  the  council  elects 
fitMD  each  trade  one  of  its  freemen,  as  the  third  re- 
presentative. 

A  petition  and  complaint,  founded  on  the  election 
statutes,  was  presented  to  the  Court  by  a  number  of  the 
freemen  of  the  incorporation  of  hammermen  of  that 
burgh,  including  John  Hope,  ^ho  was  described  as 
deacon,  Andrew  CSuthrie,  as  his  colleague,  and  certain 
individuals  described  as  the  other  office-bearers  of  that 
incorp(kratio%  stating  that,  on  the  15th  of  September 
18S5,  the  day  fixed,  by  the  usage  of  the  burgh,  for  the 
trades  making  up  their  long  leets,  the  incorporation  of 
hwunermen  met  for  that  pui^[io8e,  and  the  number  of 
persons  jNresent '  and  entitied  to  vote  was  81,  19  of 
whiom  were  in  the  int^est  of  the  complainers,  and  12 
in  that  of  the  opposite  party.  But  when  the  corpora- 
tion were  about  to  fN'oceed  to  frame  the  long  leet,  eight 
iadiidAttids,  sixpporitA  by  the  minority,  claimed,  under 
jstobestf  to  be  enroiled  freemen  of  the  incorporation ; 
but  the  rest  of  the  meeting  having  refused  to  recog- 
nise p^sons  m  freemCTi  who  had  not  previously  en- 
tered with  the  corporation,  the  result  was,  that  19 
freemen  voted  for  one  leet,  while  the  remaining  1^ 
freemen^  siqyported  by  the  eight  individuals  alluded  to, 
voted  for  anoti^er. 

On  the  day  following,  the  town  council  met  for  the 
p«rpoMd  df  i^MPteniHg  the  long  leets,  when  both  of 


^\^l  ^^*  those  bx  question  were  presented.  'Obe  OMndi,  by  a 
Hope?&c!o.  majority^  sustained  and  siiorteMd  die  leet  for  which 
^^^k^    the  eight  unqualified  pei^s^is  had  voted.    A  ppotest, 

by  the  eom^ainers'  party,  was  taken  agakist  this  cob* 

fe  gI^^^I  duct,  as  illegal,  bM  that  the  trade  wouM  meet  in  the 
^^*  evening  aaad  themselves  cAkerten  Hk^  leet.    The  stti« 

evening,  accwdingly,  the  oorparaiicm  haviag  met  to 
elect  their  deadon  and  ether  offioe*beiirei«  for  die  4s0h 
suing  year,  the  long  leet  which  the  cooiraQ  had  m- 
JFused  to  shorten  was  sfaofrtened  by  the  fiseemen  who 
had  originally  voted  for  it.  Each  party  tben  present- 
ed to  the  meeting  its  own  leet  for  election ;  and  tine 
consequence  was,  that  a  double  deotian  took  plaoe  of 
the  deacon  and  his  coSleague,  and  the  other  oftoe- 
faearers  of  the  corporation — the  opposite  fuwty  voting 
for  Andrew  Inglis  as  deacon  and  W£Qiam  DougkkB  M 
his  colleague. 

On  the  dSd  September,  When  the  town  oemssA  met 
for  liie  purpose  of  receiving  die  newly  eleeted  doaeons 
and  colleagues  into  cowodl^  they,  by  a  majority,  r^ 
ceived  the  deacon  and  eo&eague  of  the  hamHimiiaBi 
that  had  been  dtosen  by  the  oj^posite  paetty;  and 
these  individuals,  thus  admitted  members  ^  ,the  toitni 
council,  voted  in  the  subsequent  steps  of  the'  eleetioii^ 
liie  complaiuers  Hope  and  Guthrie  tendering  tlMr 
votes  on  these  occasions  under  pretest* 
^  The  complainers  therefore  prayed  for  ft  wteratttfftir 
serving  the  petition  iand  comploiflt  upon  isbe  M^fis- 
Ivates  and  Town  Coancil ;  imd  upon  ^  AnilreW  In^, 
"^  senior,  pret^aded  deacon  of  tihe  incorporatktiKtf  faam- 
^  mermen,  William  Itougks,  his  pretended  eoBeaJgtie,* 
and  severally  upon  ihe  other  *  pretended  -  >  ofliee^beior -- 
ers  elected  in  the  manner  complained  of.  *  And;  upim 
*  advising  the  comjiMnt,  to  find,  pfima^  Th&t<  tfte 
"  town  council  aetal  illegally  in  refusinjg  te  shtirten 
^  the  long  leet  ef  the  «orporati<Mi  eif  ^nmnertneB^ffe* 
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*  sented  to  thenl  by  tke  eom]riainers.    Sseuttdo,  That  si  jan.  i82«. 

*  the  proceedings  of  the  town  council,  in  conseqnence   ^^-nr*^ 
'  thereof,  were  void  and  null.     TWHo,  To  find  that  M^tn^ 

*  the  election^  made^  by  the  complainers  were  the  only  °       "^^' 

*  legal  and  valid  elections ;  and  that  the  persons  elect-  Burgh  Bosol 
^  ed  by  them  as  deacon  and  other  office-bearers  were  n.  ^ 

^  duly  and  validly  elected  into  the  said  offices,  and 

*  have  tiie  only  good  and  undoubted  right  to  dis- 

*  (jiarge  the  duties  of  these  offices  respectively,'  &c. 
In  the  answers  by  the  Magistrates  and  Town  Coun- 
cil to  the  petition  and  complaint,  it  was  urged  as  a 
preliminary  objection,  that  the  proper  parties  had  not 
beim  cited,  viz.  the  members  of  the  incorporation, 
eiHier  coflectively  or  individually.  The  Lord  Ordi- 
nary, to  whom  the  cause  was  remitted,  having  ordered 
cases  on  that  objection  to  the  Court — 

The  respondents  pkaded-^The  complaint  is  not 
presented  against  the  election  of  the  magistrates  and 
town  council,  but  against  the  election  of  the  deacon 
and  o&er  office-bearers  of  the  corporation  of  hammer- 
men. It  prays  that  the  existing  election  of  these 
offioe-bMrers  should  be  set  aside,  and  that  said  to  have 
been  made  by  the  complainers  declared  to  have  been  the 
only  valid  election.  The  effect  of  granting  tihie  prayer  of 
the  petftion,  consequently,  would  not  be  to  disfranchise 
the  baij;h,  or  to  anntil  the  existing  election  of  magis- 
trates and  town  council,  but  only  to  disfranchise  this 
eorporation,  or  to  substitute  one  set  of  office-bearers 
for  anotiier. 

The  members  of  the  corporation,  therefore,  having 
Xb&  most  material  interest  in  the  issue  of  the  com- 
plaint, ought  to  have  been  called.  It  is  impossible  to 
dispute  that  they  have  not  a  legal  and  direct  interest 
in  the  election  of  their  office-bearers.  For,  indepen- 
dently of  the  election  involving  the  exercise  of  a  ft'an- 
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sijan.  1826.  ^hisc  bestowed  by  law,  the  prosperity  of  the  trade,  and 

Hope^&Tw.    ^^  consequent  emoluments  of  its  members,  may  be 
MaMrtrates  of  geriously  affected  by  the  persons  to  whom  the  manage- 


ment  of  its  affairs  is  committed* 


Af^jr^       The  magistrates  and  town  council  have  only  a  con- 
11-  sequential  or  secondary  interest,  and,  in  certain  views, 

have  no  interest  whatever.  They  had  no  concern, 
directly  or  indirectly,  with  the  election  of  the  office 
bearers,  other  than  the  deacon  and  his  colleague,  and 
have  not  the  smallest  interest  in  the  question  whether 
those  office-bearers  should  be  superseded  or  remain  in 
office.  Put  the  case  that  the  magistrates  had  allowed  de< 
cree  to  go  out  in  absence  ;  according  to  the  plea  of  the 
complainers,  the  Court  would  be  reduced  to  the  aao^ 
malous  predicament  of  deciding  ex  parte  on  interests 
of  great  importance  to  individuals,  who  not  only  had 
not  been  called  into  the  field,  but  whose  interests  had 
been  entirely  undef^ded. 

If  the  alleged  illegality  of  the  election  of  the  office- 
!>«.«„  h.d  beea  merely  cdled  iaque,U«  «  ,  «, 
dium  concludendi  against  the  election  of  the  magis^ 
trates  and  town  council^  it  might  perhaps  have  beett 
sufficient  to  have  called  the  present  defenders ;  since, 
whatever  the  result  might  be  with  regard  to  the  an- 
nulling of  the  election  of  magistrates,  or  the  indivi- 
dual members  of  council  complained  against,  unless 
there  were  a  prayer  for  setting  aside  the  election  of 
the  office-bearers,  as  a  substantive  act,  the  individuals 
so  elected  would  still  continue  to  hold  their  offices,  and 
preside  over  the  affairs  of  the  corporation.  But  the 
substantive  prayer  is  confined  to  the  election  of  the  dea- 
con and  other  office-bearers ;  and,  although  it  was  pro- 
per that  the  nmgistrates  should  be  cited,  their  being 
parties  cannot  supersede  the  necessity  of  calling  the 
members  of  the  corporation  also. 

It  is  in  vain  for  the  petitioners  to  allege  that  they 
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do  not  complain  of  any  thin^  done  intra  parties  of  31  Jan.  i82«. 
the  cwrporation,  but  of  the  a^ts  of  the  town  council.  jJ^"'^''"'*' 
The  election  even  of  the  deacon  and  colleague  is  the  Magistrates 
act  of  the  corporation — ^the  council  having  no  ferther^  ^UL* 
ooncem  in  the  matter  than  in  shortening  the  leet  from  Burgh  Royal 
which  these  office-bearers  are  chosen.  But  with  regard  n. 
to  the  election  tA  the  other  office-bearers,  there  is  not 
the  most  distant  pretext  for  saying  that  the  council 

■ 

had  the  most  remote  connexion  with  it. 

It  is  said  that  the  16  Geo.  II.  c.  11,  requires  only 
the  magistxvites  and  councillors  to  be  called.  But  this 
limitation  applies  only  to  complaints  against  the  elec-« 
tion  of  magistrates  and  councillors,  and  not  to  wrongs 
done  at  j^rerious  meetings ;  as,  for  example,  at  a  meet- 
mg  for  electing  deacons,  or  preparing  leets  foir  that 
purpose.  At  such  meeting  none  of  the  councillors  . 
may  be  entitled  to  be  |M^esent,  and  in  its  proceediiigs 
diey  may  have  no  direct  interest.  In  these  circum^ 
stances  it  is  impossible  that  the  legislature  could  mean 
to  sanction  such  an  anomaly,  ad  calling  only  parties 
coQseqUatitiaUy  interested,  and  omitting  to  call  those 
persons  against  whose  rights  and  privileges  the  com- 
plaint is  specifically  directed. 

The  same  objection  has  accordingly  been  sustained 
m  iwo  instances.  In  the  case  of  Williamson  and 
others  t>.  the  Magistrates  of  Rutherglen,  11th  June 
1818  (not  reported)  th^  corporation  of  tail<»«i,  at  the 
aonttal  election,  presented  a  leet  to  the  magistrates, 
eontaming  the  names  of  two  persons  who  Were  hot 
btirg^sses.  The  magistrates  sustained  the  leet ;  and 
from  it  elected  oile  of  these  individuals  as  a  councillor 
of  the  burgh.  Against  these  proceedings  a  petition 
and  complaint  was  presented,  of  which  the  prayer  wbs^^ 
that  it  should  be  found  '  That  the  corporation  of  tai^ 
'  lors  did  wrong  in  returning  to  the  magistrates  a  leet 
'  cratttining  the  names  of  John  Lawson  and  William 
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SI  Jan.  i82«.  <  Hendefson,  they  not  being  burgesses  of  the  burgh ; 

Hope?&r».   *  ^^^  ^^^^  *^®  magistrates  did  wrong  in  sustaining  the 

"^f ^^^k^*    ^  ^^  ^^^»  ^^^  ^^  electing  therefron^  the  siedd  John 

,  ^  Lawson  as  councillor  of  the  said  burgh ;  and  to  or^ 

iroio^iTt  *  ^^^  *^^  magistrates  again  to  meet,  and  to  elect  out 
H-  ^  of  the  said  leet  two  persons  legally  qualified  to  be 

*  members  of  the  council  for  the  present  year,  and  to 

*  expunge  the  name  of  the  said  John  Lawson  from  the 

*  list  of  the  council  of  the  burgh.'  The  magistrates 
and  town  council  only  were  called.  But  the  objection 
was  stated  from  the  bench,  that,  as  the  corporation 
were  charged  with  a  wrong  in  presenting  to  the  ma- 
gistrates an  improper  leet,  they  ought  to  have  been 
cited ;  and  the  complaint  was  dismissed  accordingly.  It 
is  obvious  that  the  ground  of  this  decision  applies  a 
fortwri  to  the  present  case. 

The  second  case  is  that  of  the  magistrates  of  Inver* 
ness,  decided  in  1824.     By  the  set  of  that  burgh,  each 
of  the  six  incorporated  trades  presents  a  leet  of  three 
qualified  persons  to  the  magistrates  and  council,  whoy 
out  of  each  leet,  choose  a  deacon.     Of  the  siic  deacons 
thus  chosen,  the  trades  nominate  two  to  be  trades' 
coimciUors  for  the  year.    Against  the  election  of  1828, 
a  petition  and  complaint  was  presented,  on  the  ground 
of  the  corporation  of  tailors  having  sent  to  the  coun- 
cil an  erroneous  leet,  and  the  council  having  named 
the  deacon  from  that  leet.     The  complaint  was  di- 
rected, not  only  against  the  election  of  magistrates,  but 
also  against  the  electiofn  of  the  deacons  ;  yet  the  form^ 
parties  only  were  called.     This  defect  was  pleaded  by 
the  respondents ;  and  '  The  Liords,  in  respect  the  dea- 
<  cons  of  the  incorporations  have  not  been  called  as 
*  {mrties  to  the  cause,  find  the  petition  and  complaint 
'  incompetent;   dismiss   the  same  accordingly,'  &e. 
This*  interlocutor  was  indeed  brought  under  review ; 
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but  the  case  having  been  taken  out  of  Court,  no  sub-  ^^  ^^^'  ^^^ 
sequent  judgment  was  pronounced.  HopT&Tv 

It  is  said  that  the  objection  sustained  by  the  Court  M^ist™^ 

was  not  that  the  corporation  had  not  been  called,  but       1 

that  the  deacons,  against  whom  the  complaint  was  di-  f^*  ^?f^' 
Tected,  had  not  been  called.  But  the  opinion  of  the^i- 
Court  is  not  the  less  applicable  on  that  account. 
For  the  case  of  the  present  complainers  depends  on 
their  being  able  to  shew,  that  it  is  unnecessary  to  call 
any  other  individuals  than  the  magistrates  and  coun- 
dllorsy  as  being  the  only  parties  mentioned  in  the  sta^ 
tute.  But,  in  the  case  of  Inverness,  the  deacons,  the 
failure  to  call  whom  was  held  a  fatal  objection,  were 
not  members  of  the  toWn-counciL 

The  complainers  have  cited  the  case  of  Donaldson 
r.  Magistrates  of  Kinghom,  a9th  July  1787,  Mor.  p. 
1890.  But,  whatever  were  the  opinions  of  the  Court, 
the  judgment,  as  the  report  bears,  did  not  proceed  on 
the  objection  to  the  citation.  Besides,  it  is  a  case 
essentially  different  from  the  present.  The  corporar 
tion  of  bakers  had  elected  a  deacon,  who  was  refused  to 
be  admitted  as  a  member  of  the  council.  There  was  no 
comjieting  election  of  deacons,  and  no  dispute  between 
the  members  of  the  corporation.  The  deacon  and  his 
adherents  presented  a  petition  and  complaint,  the 
prayer  of  which  was  exclusively  directed  against  the 
magistrates.  The  act  complained  of  was  not  the  act 
of  the  corporation,  but  the  act  of  the  council,  in  reus- 
ing to  receive  the  deacon  whom  the  corporation  had 
chosen.  '  Plainly,  therefore,  all  parties  were  in  the 
field  whom  the  nature  of  the  question  rendered  it  ne- 
cessary to  call. 

With  regard  to  the  unreported  case  of  Lamb  v. 
Hi^  to  which  the  complainers  also  refer,  although 
the  circumstances  out  of  which  the  case  arose  bear  a 
strong  resemblance  to  those  of  the  p-esent,  yet  the 

•  T  2 
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31  Jan.  1826.  praycfs  of  the  petitions  are  totaUy  different.  Here 
^""'Y''^  there  is  an  express  and  substantive  conclusion  for 
Magktrates'  the  reduction  of  the  subsisting  election  of  the  deacons 
of  Selkirk.  ^^ j  office-bearcrs  of  the  corporation,  and  of  the  substi- 
Burgh  Royal*  tutiou  of  the  complaiuers  in  their  stead.  But  no  such 
16  G0O.  //.  c.  j.Qj^clusion  is  to  be  found  in  the  former  case,  the  prayer 
of  the  complaint  being  merely  to  *  Find  that  the  com- 

*  plainer  was  legally  elected  deacon  of  the  Corporation 
^  of  Tailors,  and  as  such  ought  to  have  been  admitted 

*  and  received  as  a  member  of  the  Council  of  King* 
■*  horn,  and  that  the  Council  did  vyrong  in  admitting 
'  Robert  High  a  member  of  the  council,  as  deacon  of 
<  the  corporation ;  and  to  ordain  the  magistrates  and 
^  council  to  admit  and  receive  the  complainer  one  of 

*  their  number  in  place  of  the  said  Robert  High.' 
The  granting  of  this  prayer  would  not  have  had  the 
effect  of  setting  aside  the  existing  election  of  deacon, 
considered  as  the  head  and  manager  of  the  proper 
affairs  of  the  corporation  ;  and,  in  relation  to  the  in- 
terest of  the  corporation  to  have  an  individual  of  their 
own  choosing  to  represent  them  in  the  coimcil,  it  is 
clear  that  the  case  was  not  within  the  rule  of  the  com- 
mon  law,  but  of  the  provision  of  the  statute  requir- 
ing  no  other  parties  than  the  magistrates  and  council 
to  be  called. 

In  the  unreported  case  of  Dickieson  r.  Magistrates 
of  Rutherglen,  1810,  though  there  was  a  prayer  to 
find  that  the  corporation  did  wrong  in  returning  a  cer- 
tain leet,  yet  the  substantive  conclusion  was  to  ordain 
the  magistrates  to  elect,  out  of  another  leet,  certain 
persons  *  to  be  members  of  the  council.*  ^ 

But  it  is  said  that,  by  calling  Andrew  Inglis,  whom 
they  design  as  pretended  deacon,  and  certain  other 
persons  as  pretended  office-bearers,  the  corporation  has 
in  fact  been  called.  This  is,  however,  palpably  a  mis- 
take.    These  parties  are  cited,  not  for  behoof  of,  and 
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as  representing  the   corporation,  but  as  individuals  3iJan.  i826. 
merely  whose  election  is  complained  of.  ^^-nr*^ 

Hope,  &C. ». 
Magistrates 

Answered  by  the  petitioners —  °*  sdUark. 

I.  They  do  not  complain  of  what  was  done  intra  pa-  Burgh  RoyaL 
rietes  of  the  corporation,  but  of  what  was  done  by  the  n. 
council ;  firsts  in  refusing  to  shorten  the  leet  presented 
by  the  legal  majority  of  the  corporation,  and  (tfter-^ 
wards  in  refusing  to  receive  the  parties  whom  that  ma- 
jority elected  to-be  their  representatives  in  4;he  coun- 
cil. The  minority  of  the  corporation  had  a  right  to 
vote  for  whom  they  thought  fit ;  and,  as  the  petitioners 
are  not  entitled,  so  they  have  no  occasion  to  question 
the  exercise  of  that  discretion. 

The  prayer  to  find  that  the  persons  elected  by  the 
complainers,  as  deacon  and  other  office-bearers,  were 
duly  and  validly  elected,  was  rendered  necessary,,  in 
order  to  remove  any  doubt  in  consequence  of  the  cor- 
poration, in  shortening  the  long  leet,  having  used  a 
power  that  is  in  general  exercised  by  the  town  coim- 
cil,  but  which,  on  this  occasion,  they  improperly  re- 
fused to  do.  But  if,  as  the  respondents  maintain,  the 
party  who  may  be  disfranchised,  by  the  election  of  a 
wrong  deacon,  is  the  party  interested  in  the  com- 
plaint, then  it  is  the  magistrates  and  council,  and  not 
the  corporation,  who  are  concerned  in  this  part  of  the 
prayer.  For  there  is .  evidently  no  conclusion  here 
which  can  disfranchise  the  corporation ;  the  foundation 
of  the  complaint  being  that  the  corporation  are  legally 
represented ;  and  that  the  town  council  did  wrong  in 
refusing  a  seat  in  council  to  those  legal  representa^- 
tives.  On  the  other  hand,  in  consequence  of  this  wrong, 
the  burgh  ran  the  risk  of  being  disfranchised,  the 
whole  elections  being  vitiated,  in  which  the  vote  of  the 
improper  party  was  received. 

It  is  indeed  very  evident  that  this  objection,  in 
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31  Jan.  1836.  p6int  of  fornl,  assumes  the  decision  of  the  question 
"""^"^y^^  on  the  merits.  For,  if  the  petitioners  are  the  legal 
Magisimtea'  office-bearers,  then  the  corporation,  by  their  proper  re- 
ofsdfa^  presentatives,  are  de  facto  the  complainers  that  the 
Burgh  Boyai  dcacou  and  his  colleague  have  not  been  admitted  mem- 
11.  *  ^  hers  of  the  council. 

But  the  objection  would  be  equally  unavailing,  even 
allowing  the  respondents  to  take  for  granted,  in  this 
discussion,  that  the  i>ersons  supported  by  them  are 
truly  the  office-bearers  of  the  corporation ;  for  these 
individuals  being  in  fact  called,  the  corporation  is  in 
the  field,  through  its  legal  representatives ;  t^ide  cases 
of  Wick  and  Rutherglen,  Elchies^  Burgh  Royals  Nos. 
24  and  26. 

II.  But,  independently  of  these  considerations,  it  i's 
sufficient  for  the  complainers'  purpose,  that  the  queg* 
tion  falls  within  the  statutory  enactment,  and  must  be 
regulated  by  it  exclusively.  But  upon  these  points 
there  neither  is,  nor  possibly  can  be,  any  dispute; 
Wight,  vol.  i.  p.  839,  341. 

And,  with  regard  to  the  respondents'  restricted  ap- 
plication of  the  clause,  pointing  put  the  parties  upon 
whom  the  complaint  is  to  be  served,  a  complete  an- 
swer is  afforded  by  the  words  of  the  enactment,  with- 
out any  commentary  whatever.  No  distincticm  is 
there  made  ds  to  whether  the  abuse  to  be  rectified 
takes  place  at  the  meeting  previous  or  subsequent 
to  the  annual  election,  or  whether  the  abuse  is  the 
pretended  election  of  a  deacon  of  a  corporation,  when 
they  meet  for  that  purpose,  or  of  any  subsequent 
transaction,  either  of  the  magistrates  in  council  as- 
sembled, or  of  the  corporation  itself.  Still,  if  the 
complaint  be  presented  under  authority  of  the  statute, 
the  provision  applies ; — *  And  the  said  Court  shall 
'  thereupon  grant  a  warrant  for  simimoning  the  ma- 
*  gistrates  and  councillors  eled;ed  by  iJie  miij(»ity,  up- 
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'  on  thirty  days  notice,  and  shall  hear  and  determine  ^^  ^^-  ^^^ 

*  the  Mtid  complaint  summarily,'  &c.  HopT&c* 
The  present  question  has  been  determined  by  the  ^l^?™,^®' 

judgment  of  the  Court,  in  three  several  cases,  which      ' 

arose  out  of  the  MichaeUnas  electi(m  of  1788 — of  thef^J?*  *?»'"'• 

16  Geo,  TI,  0. 

buigh   of  Kinghom;   Donaldson  r.   Magistrates  ofn* 
Kinghom ;  Lamb  v.  High ;  and  High  v.  Main,  6th 
Aug.  1789,  Mar.  p.  1893.     These  decisions  have  ac« 
oordingly  been  held  as  settling  the  construction  of  the 
statute ;  Wig^,  vol.  ii.  p.  140 ;  JBeU,  p.  492. 

The  point  was  however  again  brought  under  the 
consideration  of  the  Court,  in  the  case  of  Dickieson 
and  others  v.  Magistrates  of  Rutherglen.  The  question 
depended  on  the  right  of  an  individual  to  vote  in  the 
return  <^  a  leet  by  the  corporation  of  wrights  and 
masons  ;  and  the  prayer  of  the  complaint  was  ^  to  find 

*  that  the  corporation  of  wrights  and  masons  did 

*  wrong  in  returning  to  the  magistrates  the  leet  eon- 

*  taining  the  names  of,'  &c. ;  ^  and  that  the  magistrates 

*  did  wrong  in  sustaining  the  leet  first  mentioned,'  &c. 
It  was  objected  that  the  members  of  the  corporation 
were  not  called;  but  the  Court  (Ist  Feb.  1810) '  re- 

*  pelled  the  objection  to  the  competency  of  the  peti- 
^  tion  and  complaint ;'  and  refused  a  reclaiming  peti- 
tion without  answers. 

The  case  of  Inverness  (which  was  settled  extrajudi- 
cially) does  not  apply.  The  prayer  of  the  petition 
was  to  set,  aside  the  election  of  the  deacons,  some  of 
whom  were  not  members  of  the  council,  and  thus  to 
disfranchise  corporations,  without  any  one  being  cited 
who  had  an  interest  to  defend  their  acts. 

With  regard  to  the  only  other  case  founded  on  by 
the  respcmdents,  viz.  that  of  Rutitierglen,  1817,  the 
judgment  does  not  shew  that  the  objection  was  sus- 
tained, while  upon  the  merits  there  appear  to  have  been 
sufficient  grounds  for  refusing  the  petition ;  mid,  be- 
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31  Jan.  i82(r.  sides,  there  was  an  express  prayer  to  find  that  the  cor^ 
""^"^y"^    poratian  had  done  a  wronff. 

Hope,  &c.  fi>.  -^  ^ 

Magistrates 

^  ^^  ^  '  Hie  Court  were  unanimously  of  opinion  that,  in  so 

Burgh  Royal  far  as  the  acts  of  the   town-council  relative  to  tbe 
11.  elections  in  question  were  complained  of,  it  was  soffit 

cient  that,  in  terms  of  the  statute,  the  magistrates  and 
council  were  called.  It  was  quite  a  different  question, 
as  was  observed  by  their  Lordships,  what  fruits  would 
follow  from  this  complaint.  It  might  be  that  the 
prayer  was  defective,  or,  in  certain  respects,  incompe- 
tent. But  all  questions  of  this  sort  would  be  left  en- 
tirely open  by  a  judgment  repelling  the  objection. 
The  Court,  therefore,  ^  repelled  the  preliminary  ob- 

*  jection ;  and  remitted  to  the  Lord  Ordinary  to  pro- 

*  ceed  accordingly.' 

Ijyrd  Medwyn^  Ordinary.  For  the  Petitioners,  Sol.  Gen, 
Hope^  et  SandfarcL  John  Youngs  Agent.  For  the 
Respondents,  J,  Moncrieff  et  A.  Monteith.  W,  Lang^ 
W.  S,  Agent.      M'Kenziej  Clerk. 

S, 


SECOND  DIVISION. 

No.  XLVII.  February  1. 1826. 

His  Grace  the  DUKE  of  BUCCLEUCH  and 
QUEENSBERRY,  and  his  CURATORS, 

against 

SiE  JAMES  MONTGOMERY  and  Others,  Exe- 
cutors of  the  late  Duke  of  Queensberrt. 

Tailzie. — An  heir  of  enixM  having  redact  leates,  as 
contrary  to  the  entail,  on  the  ground  that  they  had  been 
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granted  Jar  grMMms,  and  consequently  fvith  di$m       rFeb.i826L 
tion  €ff  ihe  rental^  cannot  denumd  from  the  executors   ^^  v^-' 
^  his  predecessor  (the  granter  of  tjie  leases)  a«y  cieucVw.'^"*^ 
share  <^the  grassums  so  taken j  corresponding  to  the  %^^^^ 

number  of  years  during  which  the  action  of  reduction      

had  depended,  it  having  been  previously  decided  ^^'^^^' 
Aat,  ihe  tenants  having  during  the  dependence  of 
the  action  possessed  in  bona  fide,  he  was  only  en^ 
titled  to  receive  from  them  the  rent  stipulated  in  their 
taeks^  without  any  claim  for  violent  profits ;  and  it 
"having  also  been  previously  decided  that  the  pursuer 
had  no  claim  against  the  executors  ior  damages  on 
account  of  ihe  loss  he  sustained  in  consequence  of 
ihe  leases. 

The  leases  granted  by  William  late  Duke  of  Queens- 
berry  were  reduced  in  consequence  of  the  judgment 
of  the  House  of  Lords  (12th  July  1819)  which  found, 

*  That  he  had  not  power,  by  the  entail  founded  on  by 
'  the  parties  in  this  cause,  to  grant  tacks  for  teites  of 

*  years,  partly  for  yearly  rent,  and  partly  for  a  price 

*  or  sum  paid  to  the  Quke  himself;  and  such  tacks 

*  ought  not  to  be  considered  as  let  without  diminution 

*  of  the  rental,  or  at  the  just  avail.'  The  House  of 
Lords,  at  the  same  time  that  they  pronounced  this 
judgment,  remitted  the  cause  to  the  Court  of  Session, 
to  apply  it  in  the  question  of  reduction.  The  tenants, 
at  this  stage  of  the  proceedings,  came  forward,  and 
made  judicial  offers  to  the  pursuer  to  purge  the  irri- 
tancy, by  p^ing  to  him  such  part  of  the  grassums 
as  could,  on  the  supposition  of  their  being  anticipated 
rent,  be  considered  as  unduly  paid  to  the  late  Duke  ctf 
Queensberry,  or  such  additional  rent  as  might  be 
equivalent  to  such  annuities  as  the  grassums  would 
have  purchased  for  terms  equal  to  those  of  the  leases. 
Hie  argument  and  decision  on  this  point  are  already 
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1  Fd}.  iBta  reported  (6th  July  1820).    The  punmer  was  suceess- 

'^  ^  ^^    fill ;  and,  notwithstanding  the  offer  of  purgation,  the 

cieuch  V.     '  leases  were  reduced ;  and  this  judgment  was  after- 

eS'^  wards  affirmed  in  the  House  of  Lords  (Sd  July  1821). 

During  the  dependence  of  these  proceedings*  the  late 

^^'^^'^  Duke  of  Bucdeuch  raised  an  action  of  declarator  and 
damages  against  the  executors  of  the  Duke  of  Queens- 
berry,  concluding  that  the  leases  should  be  declared 
null,  and  that  the  defenders  should  be  ordained  to  pay 
to  him  the  sum  of  £500*000,  as  the  damage  sustained 
hy  him  in  consequence  of  the  ill^al  and  imwarrant- 
able  granting  of  the  same* 

Whei^  the  judgment,  repelling  the  offer  of  purga- 
tion, and  reducing  the  leases,  had  been  affirmed  in  the 
.  House  of  Lords,  the  pursuer  proceeded  both  to  ascer- 
tain  the  amount  of  violent  profits,  which  he  was  en- 
titled to  claim  frcHn  the  tenants  under  the  summoiui 
,  '  of  reduction,  and  also  to  insist  on  the  action  'of  da^ 
mages  against  the  executors. 

In  these  actions  (reported  14th  Nov.  1822)  the 
Lord  Ordinary  (Cringletie)  found  that  the  tenants 
were  in  hcnafide  to  possess,  under  their  leases,  un- 
til the  judgment  of  the  House  of  Lords  of  12th 
July  1819 ;  and  that  they  were  only  liable  in  vio- 
lent profits  from  and  after  the  term  of  Martinmas 
1419 ;  and  in  the  action  of  damages  he  assoilzied  the 
jeixecutors,  *  reserving  entire  to  tike  pm^suer^  to  daim 
^Jram  the  defenders  tike  whole  or  part  qfthegrcLsmm 
*  taken  and  reeevoed  hy  the  late  WUUam  JhJte  ^ 
•*  Qf^ensberry  from  his  tenants,  and  to  the  d^enders 
^  their  dtfenees  as  a/coprds^  This  judgment  was  ad- 
jbered  to  by  the  Court  and  afteorwards  affirmed  simplid- 
ter  on  appeal  by  the  House  of  Lords;  which,  at  the  sam^ 
time^  inserted  a  sipiilar  reaervatioii  in  the  case  of  th^ 
Neidpath  leases,  whiph  came,  i^  similar  circumstaqoes, 
by  i^peal  of  tibe  £arl  ctf  Wemyss  fr<NBi  the  judgment 
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of  Ihe  First  Division  of  the  Court    Hie  Doke  of  i  Pe^-  ^^^ 
Buccleuch,  in  order  to  try  the  question  thus  reserved, i>uj^^^fBw 
broufi^ht  the  present  action,  in  which  jthe  summons  5i^"<^^  ^- 
narrated,  that  although  *  It  was  thus  ascertained  that  Executors. 

*  the  Duke  ci  Queensberry  had  not  power  to  grant 

*  tacks  partly  for  yearly  rent,  and  partly  for  a  price  or 

*  sum  paid  to  the  Duke  himself,  y^  he  did  grant  va- 

*  rious  tadcs  to  sundry  persons,  partly  for  yearly  rent, 

*  and  partly  for  prices  or  sums  of  anticipated  rent  paid 

*  to  himself,  thus  receiving  by  anticipation,  and  ap- 

*  plying  to  his  own  use,  rents  which  should  have  bci* 

*  longed  to,  and  been  receivable  by,  the  grand&ther 

*  and  father  of  the  present  pursuer,  and  by  the  present 
^  pursuer  himself ;'  and  it  concluded  for  payment  of 
die  sum  alleged  to  have  l)een  received  in  grassums, 
ot'af  such  part  thereof  as  should  be  reasoc^able.  This 
cause  having  been  argued  before  Lord  Cringletie  (Or- 
dinary) his  Lordship  pronounced  an  interlocutor,  by 
which  he  *  assoilzied  the  defenders,  and  found  them 
'  entitled  to  exp^aces.' 

The  pursuers  reclaimed,  and  pleaded — ^It  is  now 
finally  ascertained  that  the  Duke  of  Queensberry  had 
no  power  to  grant  the  leases  in  question ;  neverthe- 
less, from  the  time  of  his  deaUx  in  1810  down  to  1819i, 
when  violent  profits  were  found  due,  the  pursuer  and 
his  ancestors  were  excluded  from  the  possession  of  the 
lands,  and  have  been  obliged  to  content  themselves 
with  reeeiving  from  the  tenants  the  v^ry  inadequate . 
rent  payable  by  their  tacks.  During  all  that  time 
the  leases  have  be^i  in  fact  (thcmgh  not  in  law)  found 
to  be  good  against  the  pursuer. 

Tie  defenders,  on  tbe  other  haixi.,  have  received  the 
grassums,  which  are  in  fact  antidp^ons  of  the  rent» 
for  the  whole  period  of  the  lease ;  they  are,  therefore, 
m  the  common  principles  of  law^  bound  to  neffind  to 
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1  Feb.  182*.  tiig  pursuer  tKat  part  of  the  sums  received  which  cor- 
BukeofBuc  Tesponds  to  the  value  given  for  the  possession  of  the 
^e^ch  tn^  lan^  during  the  nine  years  in  which  it  belonged,  not 
Executors,  to  the  Duke  of  Queensberry,  but  to  the  succeeding 
TtMe.  heirs  of  entail ;  and  this  not  on  the  ground  of  dama- 
ges, from  which  the  pursuer  has  been  excluded  by  the 
former  judgment,  but  simply  on  the  ground  that  the 
grassums  were  the  prices  received  erroneously  (though 
perhaps  innocently)  for  property  belonging  to  another. 
The  great  distinction  between  the  present  demand  and 
the  claim  of  damages  made  in  the  former  action  is,  that 
a  claim  of  damages  is  penal,  grounded  on  the  tortuous 
act  of  the  wrong  doer,  and  is  measured  only  by  the  da^ 
mage  suffered  by  the  pursuer,  who  is  entitled  to  full  and 
ample  indemnification  for  his  whole  loss,  although  no 
profit  may  have  been  made  by  the  opposite  party. 
Any  defence,  therefore,  of  bona  JUks^  or  innocent 
error,  is  sustained  as  sufficient  against  a  claim  of  this 
nature.  But  here  the  only  demand  made  is  for  a 
share  of  the  money  actually  received  by  the  Duke  of 
Queensberry,  and  in  the  pockets  of  the  defenders,  on 
account  of  anticipated  rent  for  a  certain  number  of 
years,  during  nine  of  which  the  land  belonged,  not  to 
the  Duke  of  Queensberry,  but  to  the  pursuer.  No 
hona  fides  can  be  pleaded  as  a  defence  against  this 
demand ;  whilst,  on  the  other  hand,  it  is  a  very  in- 
adequate compensation  to  the  pursuer  for  the  damage 
which  he  has  actually  sustained  by  the  leases.  Thi^ 
doctrine  seems  to  have  received  the  sanction  of  the 
Court  in  former  cases ;  see  Ijord  KUkerraiis  report 
of  the  case  of  Sir  John  Maxwell,  6th  Feb.  1745,  and 
Ijord  ElcJde^s  remarks  in  his  notes  on  the  same  case. 
The  Court  also  applied  this  principle  to  the  case  of 
Denham  of  Westshiell,  15th  Jan.  1761,  where  they 
found  the  heir  of  entail  entitled  to  take  the  bonds  or 
bills  falling  due  at  the  termly  periods  during  the  cur* 
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rehcjr  of  the  lease,  although  these  documents  bore  no  ^  Feb.  \m. 
reference  whatever  to  the  lease,  and  were  destined  to  the  D^ke  of  buc- 
executors,  and  not  to  the  heir  of  tailzie  of  the  granter.  ouee^g^^g^ 

Executors. 

The   defenders  answered— ^The  pursuer  has  been  TaUxie. 
obliged  to  maintain  three  propositions,  each  of  which 
is  untenable,  although  it  is  necessary  for  him  to  as- 
sume them  all,  in  order  to  support  the  deduction  which 
he  has  drawn  from  them* 

Ist^  There  is  no  ground  in  law  iot  the  proposition^ 
that  the  pursuer  and  his  predecessors  have  been  held 
bound,  at  any  time,  or  for  any  period,  by  the  leases 
which  they  have  reduced.  On  the  contrary,  the 
foundation  of  the  actions  of  reduction  was,  that  the 
leases,  being  beyond  the  powers  of  the  granter,  did 
ttot  bind  the  heirs  of  entail,  and  on  this  account  they 
have  been  set  aside.  The  pui^uer  and  his  ancestors 
repudiated  and  rejected  the  leases  from  the  time  of 
their  succession  to  the  estate,  and  they  have  been 
found  entitled  to  do  so ;  they  cannot,  therefore,  now 
be  allowed  to  approbate  and  reprobate  the  same  deed. 
Besides,  if  the  leases  (as  seems  to  be  maintained)  are 
to  be  held  as  having  bound  the  pursuer  down  to  the 
term  at  which  they  were  reduced,  vi%.  in  1821 — ^upon 
what  ground  have  the  tenants  been  found  liable  in 
violent  profits  two  years  earlier,  i>i%.  from  Martin- 
mas 1819?  The  pursuer  supposes  that  he  has  been 
bound  by  the  leases  so  long  as  the  tenants,  possessing 
in  Inmajide^  have  been  found  liable  to  pay  only  the 
rents  stipulated  in  their  tacks.  But  this  plea  pro- 
ceeds upon  a  misapprehension  of  the  principle  of  that 
judgment.  If  the  parties  had  been  held  ^s  bound  by 
the  contract,  the  bona  fides  or  mala  fides  of  the 
tenants  could  not  have  affected  their  obligations  un- 
der it ;  and  thus  they  would  have  been  entitled  to  pos- 
sess at  the  stipulated  rent  down  to  the  date  of  the  de- 
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1  Feb.  1826.  ^ree  of  reduction.  The  true  principle  upon  which 
BukeofBu©.  *^^^  decision  rests,  is  the  equitable  privil^e  acknoiir. 
Q^"^^  be  ledged  in  our  law,  by  which  a  botui  fide  possessor  is 
Executors.  .  protected  from  the  necessity  of  accounting  for  fruits 
which  he  has  reaped  and  consumed. 

The  only  plausible  ground,  therefore,  on  which  the 
pursuer  could  rest  his  present  plea,  under  this  first  pro- 
position, woidd  be  on  the  footing  of  loss  or  damage  sus- 
tained by  him  in  consequence  of  the  lease :  but  from 
this  claim  the  defenders  have  already  been  assoilzied. 
The  pursuer  assumes,  in  the  second  place,  that,  un- 
der the  contract,  he  as  landlord  has  a  right  to  a  share 
of  the  grassum,  on  the  ground  that  this  payment  was 
truly  composed  of  a  part  of  each  term's  rent  taken  \yf 
anticipatioUi  This  proposition  is  at  direct  variance 
with  the  pursuer's  pleadings  in  the  action  of  reduc* 
tion,  in  which  he  maintained  successfully  that  a  gras^ 
sum  is  truly  a  price  or  consideration  paid  for  a  lease, 
and  not  anticipated  rent.  This  was,  in  particular,  the 
pursuer's  doctrine  in  the  question  of  purgation,  where 
the  tenants  .offi^^d  the  very  remedy  which  the  re- 
spondents are  now  called  on  to  apply,  viz.  to  make 
up  the  deficiency  of  the  rent  by  apportioning  the 
grasstmi  over  each  year  of  the  lease.  The  House  of 
Lords  found  that  the  Duke  of  Queensbeny  had  not 
XK)wer,  by  the  entail,  to  grant  leases  partly  for  yearly 
rent  and  partly  for  a  price  or  stun  payable  to  himself, 
and  *  that  such  tacks  ought  not  to  be  considered  as 

*  let  without  diminution  of  the  rental,  or  at  the  just 

*  avail.'  Holding,  as  they  did,  that  the  words  of  the 
entail  t^rated  as  a  prohibition  to  take  any  less  than 
a  fair  and  reasonable  rent,  it  was  a  just  mid  legiti- 
mate conclusion,  that  a*  price  or  sum  taken  at  the 
commencement,  over  and  above  the  rent,  afforded  dear 
evidence  that  this  rent  was  smaller  tiian  might  have 
been  obtained,  had  no  such  {nice  been  paid  for  the 
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lM»e,  and,  condequently,  that  the  rental  w«  th^eby  i  Feb.  n^ 
diminished.     But  it  i«  difficult  to  see  how  this  infer-  J^  ^'^ 

^    Duke  of  Buc* 

ence  could  have  been  drawn,  if  the  grassum  is  to  be  deuch  «. 
held  as  a  part  of  the  rent,  and,  as  such,  to  belong  to  £^t^^ 

the  heir  of  entail.  

Supposing,  however,  in  defiance  of  all  the  previous 
reasoning,  that  the  pursuer  had  gained  the  two  pre* 
ceding  steps  of  his  deduction — ^both  that  grassum  is 
anticipated  rent,  and  that  he,  as  a  party  bound  by 
the  lease,  has  right  to  claim  a  proportion  of  it — still 
he  must  make  out,  in  the  third  place,  that,  although 
he  has  no  right  to  demand  this  additional  rent  from 
tfie  tenants  themselves,  he  is  entitled,  under  the  con^ 
tract,  to  demand  it  directly  from  the  defenders. 

This  pi'oposition  is  equally  untenable  with  the  others. 
The  contracting  parties,  mutually  bound  by  a  lease, 
are  only  the  tenants  on  the  one  hand,  and  the  land- 
lord  on  the  other.    The  representatives  of  the  granter 
may,  no  doubt,  become  liable  to  many  claims  from 
the  tenants  under  the  clause  of  warrandice  ;  but  it  is 
impossible  to  conceive  how  the  lease  can  ever  consti- 
tute a  omtract  between  the  heir  in  the  lands^  and  the 
personal  representatives  of  the  lessor.     If  a  grassum 
be,  in  the  eye  of  law,  anticipated  rent,  then  the  land- 
lord's   claim  for  that  under  the  lease  lies  directly 
against  the  tenant ;  and  it  will  be  no  defence  to  him 
that  he  has  already  paid  it  to  a  party  who,  on  this 
supposition,  was  not  entitled  to  receive  or  discharge 
it.     If,  on  tile  other  hand,  die  tenant  was  in  safety  to 
pay  it  to  the  former  pr^^rietor,  then  the  claim  of  the 
^eaeat  landlord  against  the  personal  representatives 
of  his  predecessor  is  not  for  the  payment  of  rent  un- 
^der  the  contract,  to  which  they  are  not  parties,  but  re- 
vives ^as  in  the  former  propositiidn)  into  a  daim  of 
-damages,  fm  which,  as  already  dedded  in  the  former 
action,  there  is  no  ground. 


S04  DElCISIONS  OP  THE  No.  41 

^wli!!^      '^^^  pursuer,  therefore,  has  failed  in  every  branch 

Duke  of  Bug-  ^^  ^^^  argument ;  and,  upon  all  these  grounds,  this 

Qu^^nsberr     ^^^^^  must  be  disHiissed.     The  case  of  Westshiell, 

Executors,     which  has  b6en  quoted  as  a  precedent,  appears  to  be 

TaUzieT^      Strongly  favourable  to  the  defenders.     The  question 

at  issue  there  Was,  whether  bonds  and  bills,  falling 

due  at  termly  periods  during  the  currency  of  the  lease, 

were  to  be  considered  as  grassums  or  as  rent ;  and  it 

was  admitted  on  both  sides  that,  upon  the  former  sup. 

position,  they  fell  to  the  executors  of  the  granter,  and, 

npon  the  latter,  to  the  heir  of  entail.     The  Court  ul* 

timately  came  to  be  of  opinion  that  they  W6re  rents, 

and  not  grassums,  and  that  consequently  the  heir  was 

entitled  to  take  them. 

Besides,  in  the  case  of  Westshiell,  there  were  two 
material  ingredients  which  distinguish  it  from  the  pre- 
sent action.  In  the  first  place,  the  money  payable  on 
these  bills  and  bonds  was  still  in  the  hands  of  the 
tenants,  from  whom  the  claim  was  directly  made ;  and 
it  did  not  fall  due  till  after  the  death  of  the  granter. 
And,  secondly 9  the  heir  in  that  case  acknowledged  the 
validity  of  the  leases,  and  did  not  attempt  to  reduce 
them. 

The  Court  were  unanimously  of  opinion  that  the 
argument  of  the  defenders  was  well  founded  ;  and  that 
the  answers  to  the  petition  exhausted  every  thing  that 
was  material  in  the  cause. 

Ltord  Glenlee  remarked — That  the  Court  had  been 
unanimously  of  opinion,  in  the  action  of  damages,  that 
there  was  no  ground  for  any  general  claim  against  the 
defenders  on  account  of  loss  sustained. 

It  was  very  proper  to  insert  the  reservation  into  the 
judgment  in  that  action ;  because  the  present  claim 
could  not  be  decided  under  that  summons.     The  pur- 
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6uer  has  with  great  propriety  laid  his  presait  action  i  Feb.  iaml 
on  the  ground  that  the  Duke  of  Queensberry  to6k  an-  "^  >  ^^ 

•  •  J  i^.i^  .i»  •■  Duke  <rf  Buc* 

tiapated  rent,  which  was  m  fact  the  only  ground  un*cieuch  «. 
disposed  of  by  the  former  judgment.    But,  when  sift-f  "^^UJ^ 

ed,  this  ground  turns  out  to  be  just  as  untenable  as  the      

other.  It  is  no  doubt  possible  for  a  proprietor  of  land 
to  raise  this  question  by  endeavotlring»  as  was  done 
in  the  case  of  Westshiell,  to  put  into  his  own  pocket  a 
portion  of  what  is  really  rent  not  &lling  due  tUl  after 
his  own  death.  But,  in  order  to  defeat  such  an  at- 
tempt as  that,  it  is  not  even  necessary  that  there 
fihotdd  be  to  entail  at  all.  The  succeeding  proprietor 
is  entitled  to  take  every  thing  that  is  really  and  truly 
rent  falling  due  after  his  succession,  as  an  accessory  to 
his  property ;  and  (except  that  he  may  be  bound,  as 
representing  his  ancestor,  to  make  some  other  didposi*^ 
tion  of  it)  he  is  entitled  to  take  it  ds  landlord,  without 
any  reference  to  an  entail.  But  there  is  clearly  no 
analogy  between  such  a  transaction  as  thbt  and  the 
case  of  taking  grassum,  which  is  really  not  an  anticipa- 
tion of  rent  at  all,  but  mei^ely  a  price  paid,  not  for  the 
possession  of  the  land,  but  for  the  contract  of  lease. 

Ltord  PitmiUy  said — ^That  he  had  nothing  to  add  to 
the  opinion  delivered  by  Lord  Glenlee,  nor  to  the  ar^ 
gnment  in  the  answers,  which  was  quite  satisfactory 
to  his  mind.  The  claim  of  damages  was  attended  with 
considerable  difficulty ;  but  the  present  is  one,  when 
we  come  to  sift  the  principles  upon  which  it  rests,  that 
is  clearly  ill  founded. 

Lord  AUoway  concurred  entirely  in  the  opinions  de** 
livered,  and  .only  remarked  further— -That,  if  the  pre^ 
sent  demand  were  well  foimded,  the  question  of  pur-» 
gation  ought  to  have  been  decided  the  other  way. 

The  Lord  Just^ce-^Clerh  remarked — ^That  this  last 
attempt  was  the  most  untenable  of  all  the  pursuer's 
actions.     It  had  less  foundation  than  the  claims  either 
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1  Feb.  ids&  for  daihdges  or  for  viotent  profits.    The  pttrluer  hai 

'Y  iJz     already  succeeded  in  reducing  the  leases  on  the  very 

cieuch  «.       specific  and  narrow  ground  that,  being  let  partly  fi^ 

^xwatan!^  sums  or  prices  paid,  and  partly  for  yearly  rent,  they 

—77      were  to  be  considered  as  not  having  been  let  withoat 

diminution  of  the  rental ;  and  he  now  claims  part  <tf 

the  grassums  as  being  anticipations  of  the  nentaL    I 

am  clear  that  tfaey  are  not  so  to  be  omsidered ;  and  I 

think,  with  Lord  Alloway,  that,  if  they  were  so,  the 

pursuer  could  not  have  succeeded  in  ishe  ionxteft  aie^ 

tion. 

-  If  the  grassums  are  rent,  and  so  by  combining  them 
with  the  tack  duties  payable  in  the  leases,  the  full  reat 
was  obtained  for  the  lands,  it  is  impossible  to  discover 
any  definite  or  intelligible  ground  on  which  the  ieaseft 
could  be  considered  contraventions  of  the  Queensberry 
entail ;  and  it  would  have  been  manifestly  unjust  tn^ 
have  repelled  tiie  offer  to  purge  the  irritancy  which 
wafis  made  by  the  tenants. 
# 

Lord  Ordmary,  Crim^eHe.  Ad.  J^rey^  Ftdkriony  Mare^ 
and  Thomson.  jSLt.  Dean  of  Foe.  Cranstoun  and  Irving. 
John  Home  and  John  Gibsony  jun.  W.  S.  and  Lamoni  ^ 
Newton^  W,  S.  Agents,    Ferrierp  ClerL 

U. 


JSo.  48,  COURT  OF  SESSION.  $07 


SECOND  DIVISION. 

No.  XLVIU.  February  %.  1S26. 

GAVIN  STRUTHBRfi  and  Othees 

agaifut 
JOHN  LANO,  Writer  in  Olasgow. 

REPARATION.»-rLAW  AO£N'r.~*^I!OKFIRMATION.-^ 

An  heritable  eecmity^  unneeeuarily  Jramed  as  a 
public  rights  kamng  been  defeated  Jrom  the  want 
^  the  superim'e  cof^firmaHon^  the  writer^  who  pre-^ 
pgred  the  deeds^  found  UeMe  far  the  dAt^  though 
it  woe  fleaded  that  be  was  mat  the  ereditofe  agents 
hamng  aeted  excbmvehf  under  Ae  emjdayment  and 
instruetiau  ^the  debtor  in  the  bend. 
Where  &ere  is  mhf  an  oUigaiian  to  infefl  a  me,  ea^ 
dne  on  an  indefinite  precept  will  not  canelitute  a 
base  ri^. 

Hf  KKT  Bell,  wcihitect  in  Crtafigow^  obtained,  Inim 
the  1^  Sir  /ames  Col^(uhoiui  of  Luss,  a  feu*riglit  to 
H  jpiece  ixf  ground  in  Helensburgh,  on  which  he  e»et^ 
^d  batiis  and  other  buildings.  The  right  was  qualified 
Iqr  the  following  dause : — *  Declaring  always,  as  it  is 
'  herd[)7  expreasljr  provided  and  dedajred,  that  it  shall 
'  not  be  oompetent  to,  nor  in  the  power  of,  the  said 
^  Heniy  Bell  or  hia  foresaids,  to  aub^feu,  sell,  or  dis- 
'  pose  of  aU  or  say  part  of  the  said. piece  of  ground  to 
*  be  hc4d€9i  oi  him  or  his  foresaids,  <Mr  of  any  other 
'  interjected  sup^iors,  but  aUeparly  to  be  holden  of 

U2 
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2  Fei>.  182«.  i  anj[  under  the  said  Sir  James  Cdquhoun  and  hia 
Stru^S^c*  foresaids,  in  all  time  coming;  without  prejudice^ 
«.  Lang.        €  nevertheless,  to  the  said  Henry  Bell  and  his  fore* 
Eeparathn.     *  saids,  to  grant  securities  upon  the  said  property,  or 
c«SfmS«i.  *  ^  exercise  any  other  act  of  ownership  which  shall 
'  not  be  inconsistent  with  the  manner   of  holding 
'  hereby  prescribed,'  &c.  which  declaration  was  ap- 
pointed to  be  engrossed  in  the  sasine  to  follow  hereon, 
and  in  all  subsequent  investitures* 

In  April  1810,  Bell  granted  an  heritable  bond  and 
disposition  in  security,  over  this  property,  in  favour  of 
James  Young  and  William  Struthers,  the  guardians 
of  the  pursuers  during  their  minority,  and  Blao  of  the 
pursuers  themselves,  upon  the  narrative  that  he  and 
Archibald  Newbigging,  merchant  in  Glasgow,  had,  at 
the  preceding  term  of  Whitsunday,  borrowed  £1200 
from  Young  and  Struthers,  being  money  belonging 
to  the  pursuers.  To  the  irredeemable  disposition 
of  the  property,  granted  for  the  purpose  of  effect^ 
ing  fi  sale,  in  the  event  of  non-payment  of  tbe 
money  at  the  stipulated  term,  there  is  subjoined  this 
obligation  to  infeft:  *  I,  the  said  Henry  Bell,  bind 
'  and  oblige  myself,  and  my  foresaids,  at  our  own 

*  charges  and  expences,  to  infeft  my  said  disponees, 

*  and  their  foresaids,  in  the  said  lands,  baths,  offices, 
'  bidldings,  and  pertinents  above  disponed,  to  be  hold- 
'  en  of  and  under  the  said  Sir  James  Colquhoun,  and 
'  his  foresaids,  as  immediate  lawful  superiors  thereof, 
'  for  payment  of  the  feu-duty  and  casualties  of  supe- 

*  riority,  and  under  th^  conditions  specified  in  the 

*  feu-€ontract  and  disposition  of  said  piece  of  ground 
•'  granted  to  me  by  the  said  Sir  James  Colquhoun ; 
i<  and  that  either  by  granting  charters  df  resignation 
'  or  confirmation,  or  both  ways,  the  one  without  pre-* 
^  judice  of  the  other:  For  elBfectuating  which  infi^ 
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*  ment  hj  resigntitioiiy  I  the  said  Henry  Bell  make  and  2  Feb.  i826. 
'  constitute,'  &c.  ''-nr-^ 

The  deed  concludes  with  an  indefinite  precept  of «.  Lang. 
sasine  in  the  usual  terms  :  *  But  with  and  under  the  „   "T" 
^provisions  and  declarations  before  mentioned,  zsAi-ow Agent. 

*  which  are  to  be  real  burdens  on  the  piece  of  ground 

*  hereby  disponed/  &c. 

The  bond,  in  so  far  as  it  contained  an  acknowledge- 
ment for  the  money,  and  an  obligation  of  repajonent, 
bears  to  be  granted  also  by  Newbigging,  who  accord- 
ingly executed  the  deed  along  with  Bell. 

Shortly  after  the  date  of  the  bond,  infeftment  was 
taken  upon  it,  and  the  sasine  duly  recorded. 

About  a  month  posterior  to  the  execution  of  this 
bond,  a  second  heritable  security  for  £2000,  conceived 
in  similar  terms,  was  granted  by  Bell  to  Newbigging 
over  the  same  subjects.  Infeftment  followed  in  fa- 
vour of  Newbigging;  and  the- Instrument  was  put 
upon  record  several  days  subsequent  to  the  registra- 
tion of  the  pursuer's  sasine.  This  security  was,  within 
a  short  period,  assigned  by  Newbigging  to  himself  and 
others,  as  trustees  of  Mrs  Bogle. 

In  July  1819,  Nerrbigging  became  bankrupt ;  and 
the  trustee  on  his  sequestrated  estate,  in  consequence 
of  a  previous  transaction  between  the  bankrupt  and 
Bell,  took  possession  of  these  heritable  subjects,  and 
brought  them  to  sale  in  Oct.  1821,  when  they  were 
purchased  by  Mrs  Bogle's  husband,  at  the  price  of 
£1800.  The  purchaser  having  raised  a  multiple^ 
poinding  to  settle  the  disposal  of  the  price,  his  wife's 
trustees,  the  creditors  in  the  £2000  bond,  claimed  a 
preference  over  the  present  pursuers,  on  the  ground 
that  the  infeftments  in  both  bonds  were  public  infeft- 
ments,  and  so  ineffectual  till  confirmed ;  and  that  they 
had  expeded  a  confirmation  on  the  9th  January  1821, 
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2  fieb.  i82fl.  while,  BS  yet,  none  had  been  obtained  by  the  pursuers, 
StratSrT&c  ^^  place  of  attempting,  in  the  multiple-poinding,  to 
•-Lang.  dispute  this  alleged  preference,  the  pursuers  imme- 
juparaium.  di^tcly  ndsed  the  present  action  against  Mr  Lang, 
jAiwAgetu.    |jjg  framer  of  the  bond  and  instrument  of  sasine,  con- 

eluding  for  damages  on  account  of  the  loss  sustained 

by  them  in  consequence  of  his  having  prepared  a  de« 

fective  or  incomplete  security. 

The  Ordinary  (I^ord  Alloway)  before  whom  this 

action  came  to  depend,  at  first  *  found  that  the  defen^ 

*  der  was  bound  to  relieve  the  pursuers  of  the  conse- 

*  quences  and  effect  of  the  action  of  multiple-poinding, 

*  brought  into  this  Court  by  the  purchaser  of  the 
'  subjects  in  question,  against  the  present  pursuers ;' 
but  subsequently,  in  respect  that  the  multiple-poind- 
ing  was  first  brought  into  Court,  he  recalled  his  inter- 
locutor ;  and  remitted  the  cause  to  the  Lord  CMinary, 
before  whom  the  fomer  process  depended, 

lliereafter,  the  Lord  Ordinary,  to  whom  the  cause 
was  thus  remitted,  upon  a  consideration  of  both  pro- 
cesses, *  Finds  that,  in  consequence  of  the  insufficien- 

*  cy  of  the  heritable  security  executed  by  the  defender, 

*  the  pursuers  have  lost  the  preference  which  they 

*  would  otherwise  have  had  upon  the  price  of  the 

*  piece  of  land  libelled,  and  subjects  thereon,  by  virtue 

*  of  which  preference  they  would  have  drawn  full 

*  payment  of  the  debt  of  £1S00  libelled,  with  interest; 

*  \diereas  they  will  now  draw  nothing  from  the  said 

*  piece  of  land  and  subjects  thereon :  Therefore  finds 

*  the  defender  liable  to  the  pursuers  in  payment  of 
'  the  said  debt  and  interest  thereon ;  and  finds  the 

*  defender  liable  in  expenees.* 

A  petition  was  presented  against  this  judgment; 
upon  advising  which,  with  answers,  the  Court  ordered 
a  cmidescendence  by  the  defends. 
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His  statement  was,  that  he  had  prepared  the  boud,  '  ^^^  ^^^ 
agreeably  to  the  instructions  received  from  Newbig-  stru^^^^Ac. 
ging,  whose  law  agent  he  had  long  been.    That  he^-  ^'*^- 
never  l^ad  any  communication  with,  or  received  any^^nM^^^ 
instructions  from,  any  of  the  pursuers'  guardians,  on  r^T^ffSL 
the  subject  of  the  bond,  Newbigging  being  his  sole 
employer.    That  he  was  farther  instructed  by  New- 
^^SK^^  ^  prepare  and  record  an  instrument  of  sasine 
proceeding  on  the  precept  of  sasine  in  the  bond  ;  but, 
having  done  so,  he  was  not  instructed  or  authorised 
to  take  any  additional  stiep  in  relation  to  the  bond  or 
sasine ;  and,  in  particular,  was  not  directed  to  expede 
a  confirmation.    ^That,  in  August  1810  (that  is,  about 
tlonee  months  after  the  registration  of  the  sasine)  thie 
bond  and  sasine  were,  by  Newbigging's  desire,  deUy- 
ered  up  to  him.    But,  from  first  to  last,  Newbigging 
liever  explained  to  the  defender  his  purpose  in  direct- 
ing the  preparation  of  these  de^s. 

That  neither  at  this  nor  any  prior  period  had  he 
been  Ihe  agent  of  the  pursuers'  family.  He  had,  in- 
deed, in  1801,  prepared  an  heritable  security  for  £200^ 
in  favour  of  Mr  Strutherd,  the  pursuers'  father ;  but  he 
(the  defender)  was  totally  unacquainted  with  him ;  and 
in  that  business  he  was  employed  by  Newbigging  ex- 
duaively,  who  appears  to  have  been  long  and  much 
connected  with  Mr  Struthersand  his  family.  In  1807, 
too,  Newbigging  applied  to  the  defender  for  his  pro- 
fessional opinion  relative  to  the  import  of  the  contract 
of  marriage  between  the  parents  of  the  pursuers,  and 
the  proper  management  and  division  of  the  estate 
among  them-— which  opinion  he  gave  in  a  letter  ad- 
dressed to  Newbigging.  In  order  to  form  his  opinion 
he  had  a  meeting  with  Mr  Young,  one  of  the  pur- 
suers* <mrator9 ;  and  he  made  out  an  inve^tory  of  the 
personal  estate,  in  reference  to  the  tax  on  successions. 
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2  F^^^i^  ^jj^  j^jj,  g^ju^  trouble,  and  corresponded  on  the  sub- 

That  he  had  no  farther  concern  with  thie  goardians, 
or  minors,  or  their  business,  till  January  1811,  when 
Mr  Young  put  into  his  hands  a  number  of  documents 
belonging  to  his  constituents*  estate^  and  among  these 
the  bond  and  sasine  in  question.  For  tiie  whole  of  these 
documents  a  receipted  inventory  was  granted  by  the  de« 
fender ;  and  thus  it  appears  that  the  bond  and  sasine, 
after  being  given  up  to  Newbigging  by  the  defender, 
was  by  that  person  delivered  to  Young.  From  this  pe- 
riod till  1818,  these  and  other  documents  remained  with 
the  defender,  when  they  were  all 'returned  to  Mr 
Young  by  his  desire.  Durhig  the  time  that  the  pur* 
suers'  papers  were  deposited  with  the  defender,  he 
transacted  various  pieces  of  business  on  their  account ; 
but  always,  where  the  business  was  of  any  importanoey 
in  consequence  of  the  express  instructions  of  Young. 
And  he  did  not  receive  frojn  that  person,  or  any  other, 
instructions  to  take  any  steps  in  relation  to  the  b(»id 
and  sasine. 

.That  &e  ordinary  agents  of  the  pursuers'  father, 
for  many  years  before  his  death,  which  happened  in 
1805,  and  subsequently  of  the  pursuers  themselves, 
and  their  guardians,  down  till  1822,  were  certain  wri* 
ters  in  Hamilton. 

That  shortly  after  Newbigging's  bankruptcy,  and 
more  than  a  year  before  the  creditors  in  the  other  he* 
ritable  security  had  obtained  a  confirmation,  the  heri- 
table security  in  question  had  been  examined,  and  was 
the  subject  of  consultation  by  the  pursuers  and  their 
agents.  But  no  notice  was  given  to  the  defender  of 
the  alleged  defect  or  omission. 

The  pursuers^  in  their  statement  of  the  circum* 
(Stances  of  the  case,  plausibly  inferred,  from  certain 
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entries  in  their  accounts  with  their  guardians,  that  ^  ^^^  ^^^' 
the    defender  must   have   received   directions   from  struthei^  &cv 
Young,  who  took  nearly  the  whole  charge  of  their  ^'  ^-»ns- 
affairs,  to  prepare  the  heritable  security.    Both  Young  RepartUMn. 
and  Newfaigging  being  dead,  it  was  impossible  to  dis-  ^^^^!^ll^ 
prove  the  assertion  that  the  bond  and  sasine  were 
delivered  up  to  the  latter,  and  afterwards  deposited 
by  Young  with  the  defender.    From  the  circumstance 
that  the  deeds  were  included  in  the  inventory  men- 
tioned, it  did  not  follow  that  they  ever  had  been  in 
Young's  possession.    But,  at  any  rate,  for  seven  or 
eight  years  after  the  period  alluded  to,  these,  and  al- 
most all  the  other  important  documents  of  the  pur- 
suers' fEimily,  remained  in  the  haHids  of  the  defender* 
From  1808,  when  the  defender  was  first  employed  in 
relation  to  the  pursuers'  affairs,  till  the  date  of  the 
security  in  question,  it  does  not  appear  that  they  re- 
quired the  assistance  of  a  law-agent;  and  from  the 
latter  period,  till  the  bankruptcy  of  Newbigging,  no 
(me  but  the  defender  was  employed  on  the  part,  at 
least,  of  the  younger  children,  who  were  the  creditors 
in  the  bond,  with  some  trifling  exceptions  as  to  indi- 
viduals who  had  come  of  age.     This  was  proved  by  the 
books  of  the  agents  at  Hamilton  produced  and  found-^ 
ed  on  by  the  defender. 

The  Court  was  of  opinion  that  the  condescendence 
was  irrelevant ;  and  unanimously  adhered  to  the  inter* 
locutor  of  the  Lord  Ordinary. 

The  defender  reclaimed^  and  pleaded — ^I.  A  law- 
agent,  like  every  other  mandatary,  is  bound  to  act 
hUraJSme^  mumdati.  Suppose  he  receives  instructions 
to  prepare  a  disposition  of  lands^  this  will  not  authorise 
him  to  pass  infeftment  on  the  disposition,  though 
aware  that  his  client's  right,  under  the  disposition,  is 
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«  Feb.  i«e>  liable  to  be  defeated  in  various  ways.    Notwithrtand^ 

Btruther^&c  ^^S  ^^^  general  expediency  of  completing  a  £3udal  titles 

V.  Lang.        a  party  may  sometimes  have  very  sufficient  reaaoos  fior 

Repanowfu     ^^ot  immediately  taking  that  step.    But  be  his  reason 

^/.iJSl  goodorbad,theagentha8nothingtodowithit   His 

duty  is  to  act  neither  without  nor  beyond  his  instmcr 

tions.     On  the  supposition^  therefore,  that  the  dis* 

ponee's  right  became  unavailing  from  the  want  of  ini. 

feftment,  It  surely  would  be  utterly  extravagant  to 

maintain  that  the  agent  should  be  liable  for  the  conse* 

quent  loss,  because  he  might  have  prev^ited  it  1^ 

taking  upon  himself  to  act  without  authority,  or,  it 

might  be,  against  the  wish  of  his  employer. 

If  this  be  clear,  as  in  a  question  between  the  eoii* 
ployer  and  the  agent,  it  is,  if  possible,  still  more 
clear  in  a  question  with  a  third  party.  The  agent  is 
not  entitled  to  do  >any  thing  on  bdialf  of  a  stnmgar, 
however  much  apparently  for  his  benefit,  which  Us 
employer's  instructions  do  not  warrant.  It  is  usual,  far 
instance,  in  some  places,  for  the  agent  of  the  di^xmer  to 
.prepare  the  disposition ;  but  would  he  b^  held  boand 
to  expede  an  infeftment  merely  because  that  step  was 
indispensible  to  the  party's  complete  security?  Tke 
case  <^  Stewart  v.  Bumside,  ISth  Nov.  1794  (Mor. 
p.  15,027)  shews,  at  least,  that  such  imauthorised  poaf 
ceeding  would  give  the  agent  no  daim  for  the  expence 
of  the  infeftment.  * 

Sasine  is  indispensible  Xo  the  exiatenoe  of  a  real 
right ;  whereas  the  want  of  the  ulterior  step  of  con- 
firmation merely  suspends  the  complete  eflfect  of  ihe 
sasine.  Without  confirmation,  the  disponee  has  a 
real  right,  and  a  full,  though  de&asiUe  feudal  tide. 
The  aj^lication  for  confirmation  is  ofiken  long  delayed ; 
and,  as  the  aid  of  the  disponee's  agent  is  not  necessary 
to  make  the  application,  so  frequently  it  is  not  sought. 
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Ae  Bttperior^fi  agent  being  left  to  do  all.    If,  tkerdfore^  ^  ^^  i*^- 
on  agent  is  not  bound  or  entitled^ to  pass  a  saaine  ii^ s^![[^|^rlc^ 
fkvour  of  his  ordinary  dient,  without  instaruction»-— if  ^  Lang. 
he  can  still  less  do  so  in  faTour  of  a  stranger*  without  Reparation, 
sneh  instructions— then,  a  ^/briiari,  he  is  not  bound  or  ^^'Z^- 
e^fen  entitled  to  expede  a  confirmation,  especially  m 
fovonr  of  a  stranger. 

Conceding,  for  the  sake  of  argument,  that  the  bond 
authorised  only  a  public  infeftment,  the  application  of 
these  observations  to  the  facts  of  the  present  case  is 
manifest.  All  that  is  admitted  or  proved  is,  that  the 
bond  and  sasine,  which  are  in  exact  ocmformity  to  the 
lltleij  of  the  property,  whidi  prohibited  base  holdings, 
wtM  prepared  by  Newbigging's  express  instructions^ 
who  was  tiie  defend^'s  sole  employer ;  and  that  he 
gave  no  authority  to  pbtain  a  confirmation,  but»  on  the 
contrary,  took  up  the  deeds  almost  immediately  from 
the  defender.  Nor,  after  they  were  returned  by  the 
pursues  guardian,  did  he,  or  any  <me  else,  ^ver  give 
any  infftnictions  to  take  that  step. 

It  is  uttar  extravagance  to  say  that  it  Was  ineumb^at 
on  tibe  defender  to  have  advised  the  pursuerei,  or  their 
guardians,  to  expede  a  confirmation,  and  mA  havftqg 
done  QOf  he  must  be  liable  for  the  loss  arising  from  the 
want  of  it.  The  defender's  advice  was  not  adced ;  and 
his  duty,  in  relation  to  the  bond  and  sasine,  and  the 
various  otfaar  documents  put,  at  the  same  time,  into  his 
custody,  consisted  in  keeping  them  safdy,  and  obeying 
such  instrucdooDfl  with  legard  to  them  as  he  might  from 
time  to  time  receive. 

II.  But  though  a  law«agent  were  bound,  without 
instmctions,  to  do  what  fell  within  his  ordinaiy  pro- 
vince, still  the  rule  would  be  inapplicable  to  this  case. 
Before  a  eonfinnation  can  be  obtained,  arrears  of  feu-> 
duty,  the  composition  to  the  superior,  and  the  fees  of 
the  charter  must  be  satisfied.    These  may,  and  do  often 
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2  Feb.  182«.  amount  to  a  very  large  sum  of  money.    But  the  law 
BtT^^&c  ^^^  ^^^  impose  on  an  agent  the  duty  of  making  these 
V.  Lang.        advances  out  of  his  own  pocket,  or,  upon  his  fedling  to 
ReparaHoL     ^o  SO,  the  grievous  responsibility  for  the  damage  con- 
CMfym^hn.  s®^^®*^*  ^^  **^®  want  of  completion  of  the  right    So 
far,  indeed,  from  it  being  understood  that  an  agent  is 
professionally  under  any  obligation  to  make  these  ad- 
Tances,  that,  in  the  event  of  his  doing  so,  he  will 
not  have  the  common  security  of  a  writer's  hy- 
pothec over  his  client's  title-deeds  generally,  nor  even 
over  the  very  deed  of  confirmation  purchased  by  his 
mpney  and  labour  (Skinner  t?.  Paterson,  31st  May 
}823.)    It  is  impossible,  therefore,  that  the  law  should 
hold  an  agent  liable  even  for  n^lecting  his  client's  in* 
structions  to  get  his  right  confirmed,  unless  these  in^ 
structions  have  been  accompanied  with  funds  sufficient 
to  satisfy  the  necessary  disbursements. 

III.  But  the  defender  is  not  under  the  necessity  of 
conceding,  as  above,  that  the  bond  and  sasine  are  in<- 
complete  without  confirmation.  That  proposition  is  en- 
tirdy  founded  on  the  obligation  to  infeft  being  confined 
to  a  public  holding ;  for  supposing  that  that  obligation 
had  not  specified  any  manner  of  holding,  or  even  had 
been  entirely  awanting,  infeftment  on  the  ind^nite 
precept  would,  notwithstanding,  have  been  effectual  for 
constituting  a  base  right.  The  law  will  imply  the  pro- 
per manner  of  holding,  just  as  it  implies  a  suitable 
tenure  and  an  acknowledgment  to  be  paid  by  the  vas-* 
sal,  though  the  deed  be  silent  as  to  the  tenendae  and 
reddendo.  The  obligation  to  infeft  is  only  required  to 
enable  the  grantee  to  complete  a  right  as  the  imme- 
diate vassal  of  the  granter's  superior.  But  if,  wheore 
there  is  no  obligation  to  infeft  at  all,  an  indefinite  pre- 
cept warrants  a  base  infeftment,  it  is  impossiUe  that 
this  implied  right  can  be  taken  away  by  adding  to  the 
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deed  an  obligation  by  the  granter  to  infeft  the  gran-  ^  f«^  1^20. 
tee,  to  be  holden  of  his  overlord,  st^IIh^c. 

There  was  great  diversity  and  fluctuation  of  opinion  ^-  Lang. 
expressed  on  the  -Bench  in  relation  to  the  case  of  jj^^^Ji^J^ 
Campbell  v,  Rowand,  80th  June  1824,  which  may  be^^^^^ 
cited  against  the  doctrine  as  stated  in  these  general 
terms.     But,  admitting  that  authority  to  be  decisive 
of  the  question  in  so  far  as  the  two  cases  are  parallel, 
yet  there  is  this  important  specialty  in  the  present 
case,  which  excludes  the  application  of  the  former, 
namely,  that  there  is  in  the  titles  of  the  granter  of  the 
heritable  bond  a  prohibition  of  sub-infeudation  of  the 
property,  with  a  permission  to  grant  securities  to  be 
holden  base ;  whereas,  in  Rowand's  case,  the  manner 
of  holding  was  not  restricted  in  the  title  deeds. 

Now,  to  the  effect  of  constituting  a  mere  heritable 
security  foir  the  sum  in  the  bond,  the  property  was  re- 
deemably  disponed.  But,  for  the  eventual  purpose  of 
a  sale,  the  deed  also  contained  an  irredeemable  disposl*^ 
tioii.  In  reference  to  the  latter  disposition,  the  titles 
prohibited  sub-infeudation ;  whereas,  in  refa^ence  to 
the  former,  the  debtor  was  entitled  to  exerdse  the 
rights  of  a  superior.  According,  therefore,  to  the 
principles  of  just  and  sound  construction,  the  indefi- 
nite precept  of  sasine  is  to  be  referred,  in  the  first  in- 
stance at  least,  to  the  heritable  security  which  was  in*- 

t 

tended  to  take  immediate  effect 

No  doubt  it  is  not  unfrequent  to  introduce  a  double' 
manner  of  holding,  even  in  instances  where  sub*>infeu« 
dation  is  prohibited ;  but  surely  a  law  agent  can  never 
be  liable  in  damages  for  not  preparing  deeds  in  terms 
opposite  to  those  which  the  existing  titles  warrant. 

IV.  But,  supposing  the  defender  to  have  erred  in 
the  manner  of  framing  the  deed,  or  in  not  obtaining  a 
confirmation,  the  question  remains  behind,  whether 


818  DECISIONS  OP  THE  No.  48. 

3  F«b.  18S6;  the  ^iTTor  u  of  8uch  a  Idiid  as  to  render  bim  liable  io 
J"?^  damages? 

Strutners,  Ac  "° 

V.  Lang.  A  law  agent,  if  deficient  m  an  ordinary  and  remon* 

ji,^^^^^^^  able  degree  of  ekiU  and  prudence,  w  if  he  neglect  Vhat 
Law  Agent  falb  within  the  limits  of  hi0  ordinary  duty,  will  be  re- 
sponsible for  the  consequences,  *  spimdet  artis  muppe^ 
*  riAam!  But  it  is  not  required  that  he  shall  possess 
the  highest  possible  degree  of  professional  skill.  Still 
less  is  it  required  that,  where  the  law  is  not  sufficient-i 
ly  diear,  he  ^all,  nevertheless,  be  bound  by  that  oon« 
struction  of  it  which  a  court  may  afterwards  adjudge 
to  be  the  true  construction ;  BiU^e  Com.  roL  i.  p.  369{ 
Grant  v,  M^heajf  1st  Jan.  1791»  JSeffs  Cases ;  Ma(N> 
Lean  v.  Grant,  15th  Nov.  1895  (Mar»  App.  Bepara^ 
Hon,  No.  2.) 

Now,  the  case  of  Rowand,  formerly  alluded  to, 
i^WB  that  the  supposed  error  related  to  a  matter 
which,  so  far  from  being  free  ci  all  reasonaUe  doubt 
and  difficulty,  was  the  subject  of  much  difference  of 
opinion  both  amongst  eminent  judges  and  lawyers* 
And  the  def^der  is  williiig  to  prove  that  the  mode 
d!  pr^aring  the  security  which  he  adopted  was  that 
genei?ally  followed  by  his  professional  brethren  of  Glas* 
gow,  and  indeed  the  whole  west  of  Scotland. 

V.  The  deeds  in  question  were  several  years  in  the 
puTBiurs"  possession  befcnts  confirmation  of  the  compet* 
ing  security  was  obtained.  Xhear  attc^ition  and  their 
agent's,  during  the  interval,  was  particularly  called  to 
Ifae  nature  and  4:erms  of  the  deeds.;  and  it  would  be 
<extrenAely  bard  Ijiat  the  defender  should  be  made  lia« 
tAe  for  the  consequences  of  their  n^^ligence  either  iu 
not  discovering  Ihe  aU^ed  error  or  omission,  or,  if  dis« 
covered,  in  not  giving  such  notice  iempestive  as  would 
Jbave  enabled  him  to  remedy  the  defect,  if  they  were 
imwiUing  to  do  so  themselves. 
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Answered  by  the  pursnerB~-It  is  altogether  irrele-  •  ^«^  ^"«. 
ynht  to  say  that  the  defeiider  was  employed  by  New-gJJ|^^^|^ 
bilging.     The  Becurity  was  prepared  for  behoof  of  ^*  ^''^- 
the  pursuers.     The  terms  of  the  bond  and  sasine  es-  Eepanaim. 
tablish  that  fact    It  is  therefore  of  no  consequenoe  ^11^^^^^^^ 
from  whom  he  reoeiyed  his  instructioiis.    By  under* 
takiiig  the  employment,  he  assumed  the  diameter  of 
their  agent ;  sni  he  cannot  be  permitted  to  say  that 
he  accepted  of  instructions  to  deceive  them  by  im« 
poBing  on  them  a  defective  security. 

In  tedmical  matteors,  it  is  idle  to  say  that  instmc* 
tioBS  were  not  received  in  relation  to  special  proceed* 
lags.  The  GCtiv^4aioer  is  em{doyed  just  because  or- 
dinary persons  ne  ignwant  of  his  art,  and  lely  i^on 
his  skill  and  accuracy.  If  Newfoigging  did  not  direct 
the  defender  to  obtain  ar  confirmatioiiy  the  presump- 
tion is,  that  he  was  not  awarc  of  such  pimseediBg 
being  necessary*  The  deSead&t  does  not  all^  that 
he  informed  Newbigging  that,  without  this  step,  all 
tkkBt.  had  been  done  was  absolutely  imavailing. 

It  is  said  that  an  ag^it,  who  is  instructed  to  prepaid 
a  disposition^  would  not  be  held  liaUe  for  the  conse- 
quences of  not  passing  infefltment  upon  it.  But  heM 
:die  taking  of  sasine  sAiews  that  it  ^as  intended  to  cos- 
stitate  a  real  security.  Besides,  4hepe  is  a  oonsidem 
a!ble  differanoe  between  sales  of  property,,  and  securitieB 
f mr  iMns  ei  money,  more  especially  whei^  the  money 
has  been  advanced  hefore  tiie  date  of  the  security. 
Th^  granting  of  double  conveyances  is  a  crime  not 
to  be  presumed;  whereas,  in  the  case  of  loans, 
the  security  may  be  more  readily  defeated  by  dili- 
-geaee. 

II.  The  case  of  Skinner,  cited  l^  the  defender,  has 
nothmg  to  do  with  this  questicm.  He  does  not  aver 
<that  he  required  any  party  to  furnish  the  amount  of 
the  necessary  expences  for  expeding  a  eonfinnation  ; 
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2  Feb.  182«.  yet  it  y^Qs  plainly  his  duty  to  have  done  so,  if  re- 
struthersT&c  solved  not  to  advance  the  money  himself.    Supposing 
«•  Lang-        the  defender  had  purchased,  with  his  own  money,  a 
Repanuhn.     charter  of  confirmation,  it  would  not  have  been  easily 
a!njkm!^  held  that  he  was  bound  to  give  it  up  without  indem- 
nity for  his  expenditure.     But»  in  fact,  the  necessity 
of  a  confirmation  was  created  by  the  defender  himself. 
He  might  have  framed  a  security  with  a  double  man- 
ner of  holding,  or  he  might  have  granted  a  precept, 
declaring  that  the  subject  was  to  be  held  feu  of  the 
granter.    By  doing  either,  he  ran  no  risk  of  prepa- 
ring deeds,  in  opposition  to  the  title  of  the  property ; 
.on  the  contrary,  he  would  only  have  thus  expressed 
what  he  alleges  is,  at  any  rate,  implied  in  the  precept 
of  sasine,  consistently  with  these  titles. 

III.  The  next  plea  of  the  defender  is  directly  op- 
posed, not  merely  to  the  decisioii  there  alluded  to,  but 
to  every  authority  on  the  subject;  Spottiswood^s 
Notes  on  Hope's  Mm.  Pract  tit.  5,  ^  1. ;  Bank.  B.  ii. 
tit.  3,  $  12 ;  Ersk.  B.  ii.  tit  3,  ^  20,  and  tit.  ^,  $  9, 
13,  16. ;  Ersk.  Prin.  B.  ii.  tit.  7»  ^  6. ;  BusseU  an 
Conveyancing,  p.  S24,  237 ;  Bell  on  the  Forms  ^ 
Heeds,  vol.  i.  p.  151 ;  and  on  the  Completion  of  the 
Purchasef^s  Title,  p.  26.  It  is  quite  manifest,  from 
.these  authorities,  that  the  quality  of  the  infeftment  taken 
on  an  indefinite  precept  entirely  depends  on  the  dbli- 
gation  to  infeft.  If  the  obligation  is  limited  to  a  pub- 
lic holding,  the  indefinite  precept  will  only  enable  the 
grantee  to  complete  a  title  of  that  description ;  and, 
consequently,  until  the  superior  interposes  his  consent, 
he  is  not  vested  with  a  feudal  right  in  the  subject  of 
the  grant.  It  was  of  no  consequence  whether,  in  the 
present  instance,  the  property  was  to  be  held  redeem- 
ably  or  irredeemably.  In  either  case,  the  right  con- 
ferred on  the  pursuers  was  to  be  a  public  right, 
whether  by  confirmation  or  resignation. 
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IV.  It  is  in  vain  for  the  defender  to  attempt  to  can-  2  Feb.  i82«i 
Strue  his  negligence  into  an  error,  in  relation  to  'a„  ~  ^^  ^' 
doubtful  or  difficult  matter  of  practice.     Every  style  v.  Lang. 
book  could  have  instructed  him  how  to  frame  and  „  "'"ZL 
complete  the  pursuers'  security.     The  principle  of  the  ^««^  -^ff^ 
following  cases  is  strictly  applicable  to  the  present ; 
Ogilvie  V.  Riddel,  17th  Nov.  1680,  Stair ;  Alstotm  t?. 
Riddel,  2d  Dec.  1680,  Stair ;  Drummond  v.  Dunbar, 
10th  Dec.  1680>  Fount ;  Scotts  «?.  Grieve,  3d  Jan. 
I6969  Fount. ;  Sir  John  Johnston  v.  Peder,  9th  Dec.    . 
1709,  Fount. ;  Wood  v.  Fullerton,  28th  Nov.  1710, 
Forbes;  Robertson  v.  Gibson  and  Hall,  27th  July 
1725,  Edgar;  Susanna  Rae,  c(»nplainer,  29th  July 
1741,   KUk.;  Goidie   v.  McDonald,  4th  Jan.  1767, 
Mason  v-.   Thorn,  14th  Feb.  1787  (preceding  cases 
in  Mor.  p.  13,956,  et  seqj ;   Mrs  Lillie  v.  M*l>o- 
nald,  13th  Dec.   1816  (affirmed  on  appeal) ;   Dou-^ 
gan  f?.  Smith,  8d  July  1817;  Currie  v.  Colquhoun^ 
i7th  June  1823.     The  case  of  LiUie  v.  M'Donald,  in 
particular,  is  precisely  similar  in  point  of  principle^ 
imd  was  indeed  a  much  harder  case  than  the  present 
can  possibly  be  pretended  to  be — ^the  agent  having  been 
found  liable  for  an  assigned  debt,  because  unable  to 
prove^  though  at  the  distance  of  25  years^  that  he  had 

).  duly  intimated  the  assignation. 

V.  The  pursuers  could  not  require  the  defender  to 
remedy  a  defect  of  the  existence  of  which  they  neither 
in  fact  were,  nor  can  be  presumed  to  have  been,  aware. 

I  They  had  relied  on  the  petitioner.     The  bond  and  sa- 

sine  confessedly  remained  in  his  custody  for  many 
years ;  and  the  interest  of  the  debt  was  regularly  paid; 
It  did  not  occur  to  them,  and  it  would  not  readily  oc- 
cur to  any  other  than  a  competing  creditor,  that  it  was 
necessary  to  examine  minutely  such  ordinary  and  com- 
tnon  deeds. 

X 
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9  Feft.  18M.      The  Court  unaniiQi^usly  adhered.    It  was  the  opi. 
^»/^^^J^i^ nion  of  all  their  Lordships,  that  it  was  qtdte  imma«' 
1^  Lang.        terial  from  whom  the  defender  received  instruetioiis  to 
jj^jJJ^j^     prepare  the  security.    In  law,  the  employer  of  the  con- 
^4yw|t     veyancer  is  the  party  for  whose  behoof  the  deed  is 
prepared.    The  very  eircnmstance,  indeed,  that  the 
instructions  were  given  by  the  debtor  in  the  bond-—, 
the  defender's  ordinary  employer — ^imposed  upon  him 
additional  responsibility,  in  relation  to  the  interest  of 
parties  who  thus  appeared  to  place  sueh  impfidt  re- 
liance on  his  exactness  and  attention. 

• 

For  the  Purtaers,  Denn  cfFae.  (Cransknm)  Forsy^  More. 
W.  WaddeU^  W.  S.  Ageat.  For  the  Defender^  SoL  Gen. 
(Hope)  Jchn  Dideeonf  Greenshields,  Moncrieff.  Jo, 
Langy  W^  S.  Agent.        M^Kenzie,  Clerk. 

S. 


SECOND  DIVISION. 

No.  XLIX.  February  2. 18«6. 

HENRY  PAUL,  Trustee  on  the  Sequestrated  Estate 

of  Robert  Smellie, 

against 

DAVID  MATHIE,  Writer  in  Glasgow. 

Bankrupt. — Sequestration. — ^Process- — A  sum* 
mary  application  to  the  Court  of  Session^  in  matters 
relating  to  a  pending  sequestration,  is  competertt 
against  other  parties  besides  those  specified  in  the 
7let  section  of  the  54  Creo.  IIL  c.  187« 
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M Atms  luid  acted  u  law  agent  fot  the   trustee  ^  ^^^  ^^^ 
and  ef^tOTS  in  the  sequestration  of  Robert  Smellie.  ^^^^^^ 
l%e  former  trustee  (his  constituent)  having  been  re*  ^^^ 
moVed  bjr  decree  of  this  Court,  Paul,  the  pursue,  wasi^anihi^ 
appointed  in  his  place,  who  thought  fit  to  employ  an-  Jj^wf**^ 
other  agent,  and  required  Mathie  to  deliver  up  all  the 
pap»8  belongii^  to  the  estate.    Mathie  claimed  a  hy- 
|>othec  on  them  m  law  agent  employed  by  the  eredi- 
tors;    and  r^^ised  to  deliver  them  up  until  his  ac- 
counts ware  paid.     Paul  upon  this  made  a  simunary 
application  to  the  Court  by  petition,  praying  '  to  or- 
dain him  instantly  to  ddiver  to  the  petitioner,  as  trus- 
tee foresaid,  the  whcAe  title  deeds  and  papers  in  his 
possession  connected  with  the  sequestration,  reserving 
to  (3ie  said  t>avid  Mathie  the  full  effect  of  his  fa}rpo- 
thec  for  payment  of  any  balance,  if  such  shall  appear 
to  be  due  on  his  accounts,  when  audited  and  adjusted, 
as  a  preferable  claim  agiunst  the  estate.'    The  Lord 
Ordinary,  to  whom  the  case  was  remitted^ '  refused  the 
'  petition  as  incompetent,  reserving  to  the  petitioner  to 

*  apply  to  the  judge  ordinary  for  obtaining  delivery  o^ 
'  the  title  deeds  and  other  papers  belonging  to  the  se^ 
'  questrated  estate  of  Robert  Smellle,  and  over  which 

*  the  respondent  claims  a  hypothec'  •  To  this  interlo- 
cutor his  Lordship  added  the  following  note  expla- 

• 

natory  of  the  grounds  upon  which  it  proceeded.     *  By 

*  sect.  71.  of  the  Bankrupt  act,  the  right  of  summar^ 
'  application  to  this  Court  is  expressly  given  in  0x6 

*  case  of  a  complaint  against  the  interim  factor,  she- 

*  riff  clerk,  trustee  and  commissioners ;  but  the  Lord 

*  Ordinary  se^  no  warrant  for  any  such  summary 
'  proceeding  against  the  agent  who  has  been  employed 
'  in  the  sequestration,  nor  any  occasion  for  such  sum^ 

*  mdry  and  peculiar  remedy/ 

The  trustee  reclaimed,  and  pleaded — The  persons 

X  a 
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*  w!if!f  specified  in  the  7l8t  section  of  tlie  bankrupt  act  are 
Paul «.  Ma.  ^^^  office-bearers  in  the  sequestration  created  and  re- 
^^  c(^mzed  by  the  legislature.    It  was  therefore  very  na- 

BankrupL  tural  and  proper  to  provide  by  statute  the  remedy  to 
s^^M^n^ion.  jjg  ^jg^  against  their  misconduct,  and  the  mode  of  ap- 

plying  it.  A  law  agent,  no  doubt,  is  not  mentioned, 
because  the  legislature  does  not  direct  any  such  person 
to  be  appointed  in  a  sequestration,  nor  recognize  the 
necessity  of  employing  him  ;  but  a  sunmiary  applica- 
tion of  this  nature  is  competent  against  him  at  com- 
mon law  under  the  sequestration,  as  a  pending  process 
in  this  Court,  and  in  order  to  give  effect  to  the  decree 
confirming  the  trustee,  which,  in  the  present  case,  or- 
dains all  the  conveyances  and  title-deeds  of  the  bank- 
rupt's estate  to  be  delivered  by  the  old  to  the  new 
trustee  within  three  weeks.  The  trustee  is  entitled 
to  enforce  this  order  against  any  person  who  may  re- 
fuse to  obey  it  by  a  summary  application  to  this 
Court,  before  which  the  sequestration  remains  (until 
recalled)  as  a  depending  process.  On  the  merits  of 
the  application,  the  prayer  of  the  petition  reserves  the 
respondent's  claim  to  a  preference  on  the  bankrupt 
estate  for  the  balance  of  his  account,  which  is  all  that 
•he  is  entitled  to  demand. 

The  respondent  left  the  argument  as  to  the  compe- 
tency on  the  ground  on  which  it  had  been  placed  in 
the  Lord  Ordinary's  interlocutor ;  but,  on  the  merits^ 
pleaded — ^That,  having  been  employed  by  the  former 
trustee  and  creditors,  he  was  entitled  to  maintain  hia 
hypothec  against  them,  not  only  to  the  effect  of  ob- 
taining for  his  debt  a  preference  over  the  bankrupt 
estate,  but  until  the  creditors  (his  employers)  should 
pay  or  find  security  personally  for  the  payment  of  his 
account. 
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Tke  Court  were  unanimotisly  of  opinioti  that  a  ^  ^^^  ^^"^ 
smnmaiy  application  was  competent;  and,  on  the  me-p^^^j^ 
rits,  they  granted  the  prayer  of  the  petition,  as  it  ap-^^ 
peared  tiiat,  amongst  the  papers  to  be  delivered  up,  Bankfupi. 
were  the  title-deeds  of  heritable  property  of  consider- J^JJ^*^ 
able  value,  and  a  bank  receipt  for  £800  due  to  the 
bankrupt  estate.    The  respondent,  therefore,  ran  no 
ride  of  not  recovering  all  that  he  should  ultimately 
be  found  entitled  to  imder  the  reservation  offered  by 
the  trustee. 

Loid  Ordinaiy,  Medwyn.  Act  Jaimei  Mcncr^et  Miller. 
Alt  Jameson  et  G.  Napier.  J.  T.  Murray^  W.  S.  and 
G.  and  W.  Napier,  W.  S.  Agents.        F.  Clerk. 

U. 
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FIRST  DIVISION. 

No.  L.  February  4. 1826. 

JOHN  ANDERSON  and  his  Cueatoes 

against 
HIS  FATHER'S  CREDITORS. 

Proof. — ^Prescription. — Mince. — Oath  of  Par- 
ty.— Found  not  competent  to  refer  resting  owing 
to  the  oath  ofar^  apparent  heir,  who  was  in  pupiL 
larity  at  the  time  of  his  ancestor's  death,  and  was 

.    still  a  minor. 

In  a  process  of  sale,  under  the  act  1695,  instituted 
at  the  instance  of  John  Anderson,  eldest  son  and 
apparent  heir  of  Edward  Anderson  of  Stenrieshall,' 
(with  the  consent  of  his  curators)  certain  claims  were 
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4  Feb.  16M.   brooght  forward  against  the  estate,  consiating  partly 
aX^^  of  claims  on  bills  and  promigsary  notes— .partly  of 
Sl™^"  *• ,    debts  due  on  open  accounts — and  partly  of  loons  ctf 
Crediton.      money  said  to  have  been  advanced  to  the  deceased. 
Pr^^T^  The  defence,  with  regard  to  some  of  these  clainig^ 

Prf^cripHoiu    was,  that  they  had  been  prescribed.    An  offer  was 
OaA  if  Parif.  then  made  to  prove  resting  owing  by  the  oath  of  the 

heir,  who  was  in  pupillarity  at  the  time  of  his  futher'fi 

death,  and  was  still  a  minor* 

« 

It  was  ob/eeted,  on  the  part  of  the  common  agent— 
That  it  was  not  competent  to  prove  resting  owing  al 
against  the  other  creditors  by  such  evidence :  1^,  be- 
cause, from  his  age,  the  minor  could  not  know  any 
thing  of  the  debts  themselves ;  2^,  because  he  was 
not  properly  *  the  party '  to  whose  oath  alone  it  was 
competent  to  refer.  He  had  not  served  heir  to  his 
father,  and  had  in  fact  no  interest  in  the  matter,  as 
the  debts  exceeded  the  amount  of  the  estate,  and  there 
could  be  no  reversion ;  JBellf  vol.  ii.  p.  206  ;  Stewart, 
12th  Dec.  1815, 

It  was  answered — 1^/,  That  it  would  be  seen,  from 
the  answers  given  by  the  minor,  whether  he  knew 
any  thing  of  the  nature  of  the  debts ;  and,  9k%,  That, 
although  he  had  not  served  heir,  he  had  an  obvious 
interest  in  the  matter ;  he  had  entered  into  transac* 
tions  with  regard  to  the  widow's  terce,  and  had  in- 
termeddled with  the  funds;  and  it  depended  upon 
these  claims  being  sustained  or  not,  whether  he  would 
have  any  reversion. 

The  Lord  Ordinary  (Eldin)  found  ^  That  it  was  com- 
^^petent  to  refer  to  the  oath  of  John  Anderson,  son 

*  and  heir  of  th^  common  debtor,  and  allowed  a  mi- 

*  nute  of  reference  to  be  giyei}  in,'  &c.-^ 
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But  tke  Qmrt,  afiber  hearing  counsel  upon  a  reclaim-  4Feii.  laae. 
ing  note,  altered  this  interlocutor,  and  found  the  refe-   ^■"' v' 
renoe  *  incompetent'  Cumtow  ^ 

His  Father^g 
Credikn. 

F«r  Common  Agent,  Jameson^  Grakam  BelL    Parijf,  Agent      —^ 
For  Clumants,  /.  7.  Henderson.  Agent,  W.  Steivori^  ^«»/ 

W.  S-    fibfwfton,  Clerk.  iWiji««u 
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SECOND  DIVISION. 
No.  LI.  February  4. 1826. 

ARNOT 
THOMSON. 

Paoc£8S.^«-£xpenc£s«^ — Stat.  48  Geo.  IIL  c.  151,  j 
16.-*-*^  jMirfy  may  he  repaned  against  Dill  Chamber 
interlpcutars  become  final  from  inadvertency^  upon 
petyment  merely  of  the  expences  incurred  in  the  Su- 

'  preme  Courts  previous  to  the  delay. 

A  PETITION  against  an  interlocutor  of  the  Lord  Or- 
dinarfr  refusing  a  bill  of  advocation  having  been  found 
incompetent^  in  respect  of  being  lodged  after  the  re- 
gulated period,  though  no  certificate  of  refusal  of  the 
bill  had  issued  from  the  Bill  Chamber,  the  advoca- 
tor, in  a  reclaiming-  note,  craved  to  be  reponed  against 
the  interlocutor,  upon  ^  the  payment  ot  the  expences 
'  previously  incurred  in  the  process  by  the  other  party, 
'in  terms  of  the  48  Geo,  III.  c.  151,  §  16,*  which,  he 
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*  wjf!/   ^^^*^^*^>  meant  the  expences  that  had  been  Incurred 
^^^j^^  ^        in  the  Bill  Chamber,  merely. 

Thomson.  ♦  .  .    '   .    ». 


p^oQggi.  The  respondent  maintained — Ist,  That  the  statute 

48^r///.cdi<*  not  apply  to  Bill  Chamber  interlocutors.  The 
151,  §  16.  purpose  of  the  enactment  was  to  preclude  the  necessi- 
ty^ ^f  parties  seeking  redress  in  the  House .  of  Lordis 
against  interlocutors  which,  through  mistake  or  inad- 
vertency,  have  been  allowed  to  become  final.  But  a 
party  in  this  predicament,  in  relation  to  interlocutors 
pronounced  in  the  Bill  Chamber,  has  always  a  remedy 
by  reduction  or  suspension.  Accordingly,  the  terms 
of  the  enactment  imply  that  the  final  interlocutors, 
which  may  be  opened  up,  are  such  as  have  been  pro- 
Bounced  by  Lords  Ordinary  in  the  Outer  Honse.-^ 
The  term  ^  process,"  too,  does  not  apply  to  proceed-^ 
ings  in  the  Bill  Chamber — the  wJiole  object  of  which 
being  to  foimd  a  process  in  the  Court  of  Session. 
But,  2dlj/f  if  the  statute  do  apply,  the  expences  of  pro- 
cess, which  the  party  reponed  is  required  to  pay,  must 
be  the  expenses  of  process  incurred  in  the  inferior 
Court.  Indeed,  in  the  case  of  a  bill  refused  without 
answers,'  there[[are  no  other  expences  to  which  the 
provision  can  apply. 

7%^  Court  held  that  the  statute  did  apply,  being 
clearly  of  opinion  that  a  liberal  interpretation  behoved 
to  be  put  upon  the  enactment ;  and,  further,  that  it 
was  quite  unreasonable  to  suppose  that  the  legislature, 
in  conferring  this  privilege,  meant  to  make  it  condi- 
tional on  payment  of  the  whole  expences  incurred  ia 
the  Inferior  Court. 

Jfjord  Medxyn,  OrdiaAiy.  For  die  Advocator,  A.  Skei^. 

/of.  Fedie^W.  8.  Agent.      For  the  Respondent,  For^jfA. 
|Ff».  Reimy^  W.  S.  Agent,    B.  Clerk. 
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FIRST  DIVISION. 
No.  LII.  February  9. 1826. 

SiE  WILLIAM  ELIOTT  of  Stobbs  and  Wells,  Bart. 

against 
JOHN  WILSON,  Esq.  and  Othees. 

Taelzie. — Bona  Fwss. — ^Act  42  Geo.  III.  c.  116. 
— >1.  Sale  qflands^  Jar  redempiian  qfthe  land4as^ 
set  aeide,  in  a  question  toith  purchasers^  as  not  hail- 
ing beenJbUowed  out  in  terms  ofUte  statute* 

i.  Pound  that  Ae  personal  Jraud  of  the  seller  would 
not  affect  a  subsequent  bona  fide  purchaser,  if  the 
original  sale  had  been  in  other  respects  regularly 
conducted  in  terms  of  the  act  qfParliameM. 

In  the  act  42  Geo.  III.  ch.  116,  entitled,  *  An  act  for 
<  consolidating  the  provisions  of  the  several  acts  pas- 
'  sed  for  the  redemption  and  sale  of  the  land-tax  into 
'  one  act,  and  for  making  farther  provision  for  the 
'  redemption  and  sale  thereof,'  there  are  various  pro- 
visions with  regard  to  the  sale  of  estates  held  un- 
der entail  in  Scotland.  The  6lst  section  of  the  act 
prescribes  the  forms  to  be  followed  out,  where  the 
vahie  of  tiie  lands  proposed  to  be  sold  is  no  more  than 
what  is  necessary  to  redeem  the  land-tax ;  and  the  68d 
section  directs  what  is  to  be  done,  where  it  is  propos- 
ed (from  whatever  cause  it  may  arise)  to  sell  more 
land  than  is  necessary  for  this  purpose.  One  of  the 
forms  necessary  in  this  case  is,*  that  due  notice  of  the 
proposal  to  sell  be  made  to  the  next  substitute  heir  of 

*  entail  being  of  lawful  age,  and  resident  within  Great 

♦  Britain.' 
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Eliott «.  WU. 
Bon,  &C. 

TaiUie. 
Bona  fides. 
42  Geo.  in. 

c.  lie. 


The  65th  section,  among  other  forms,  directs  that 
the  Court  of  Session  shall  cause  articles  of  sale  to 
^  be  drawn  up  in  the  usual  forms  required  by  the  law 
'  of  Scotland  for  making  such  sale  effectual,  and 

*  wherebjr  the  purchaser  shall  be  taken  bound  to  pay 
'  the  price  to  a  trustee ;  and  that  the  said  trustee, 
'  upon  receipt  of  the  said  price  or  prices,  shall  be 
'  forthwith  bound  to  pay  the  said  money  into  the 
'  Bank  of  England,'  &c. 

In  May  1803,  the  late  Sir  William  Eliott,  the  heir 
in  poflsession  of  the  entailed  estate  of  Stobbs,  bat  who 
had  not  made  up  a  title,  applied  by  petitioki  to  the 
Court  of  Session  for  Authority  to  sell  tiie  farm  of  Hall- 
rule,  Hall^rule  Mill,  and  Towupo-rule,  for  redemption 
of  the  land-tax.  The  petitiim  did  not  state  what  was 
the  amoimt  of  the  land-4ax,  or  whether  Sir  William 
intended  to  sell  more  lands  than  was  necessary  finrthe 
redemption  of  it ;  but  it  set  forth,  ^  that  the  amount 
'  of  the  land-tax  would  be  specified  in  the  course  of 

*  the  proceedings.' 

Thereafter  the  intimaticms  and  advertisemeots  re- 
quired by  the  6l8t  sect,  of  the  act  were  made ;  and  a 
minute  was  afterwarda  lodged  in  process,  ctatiag  that, 
by  a  certificate  obtained  by  Sir  William,  the  amoast 
of  the  land-tajC  was  ascertained  to  be  £56.  Ss.  T^d. ; 
but  this  minute  was  not  intimated.  A  letter  a^eared 
also  to  have  been  written  by  Sir  William  to  his  sister 
Mrs  Guy,  the  next  substitute  heir  of  entail  who  was 
of  age,  mentianing  the  applicatioii  to  the  Court  I%e 
letter  itself  was  not.  produced ;  but  the  following  an** 
swer  was  produced  in  process  in  the  present  actisii, 
although  it  was  not  produced  uuda  Sir  William's  ap- 
plication to  the  Court  *.~'  Norfolk^  June  88. 1808.^ 

*  SiRi— I  received  your  letter  of  the  4th,  intimating 
'  to  me  that  yoii  intended  to  moke  application  £or  leave 

*  to  sell  the  farms  of  Town-o-rule  and  Hall-mle,  fof  re* 
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'  deeming  the  land-tax  of  the  entailed  estate  of  Stobbs,  »  ^^^  >"2o- 

*  ind  tot  piQutT  purposes  of  the  act  of  Parliament.'      ^^^^i  ^ 

Wilson,  fte. 

A  prodf  Was  then  allowed,  also  m  the  terms  of  the  Taiuu. 
6l6t  section,  and  reported  to  the  Court,  together  with  f^^}/. 
articles  of  roup,  which,  however,  were  left  blank  in«-ii«- 
two  particularsi  1#/,  In  the  names  of  the  trustee  and 
Us  cautioner  (  and,  Sk%,  In  the  mention  of  an  upset 
price. 

The  Ck>urt  (9th  July  1808) '  Found  it  proven,  &c. 
'  that  the  land-tax  payable  in  the  year  1798  for  the 

*  petitiofser's  estate  of  Stobbs,  &c.  amounted  to  £56. 8s. 

*  Tjd.  yearly :  That  the  yearly  rent  of  the  lands  pro- 

*  posed  to  be  sold  amounted  to  £234. 4s.  9d.  See. :  That 

*  Ihis  .tiras  the  most  proper  part  of  the  estate  to  be 

*  told,  &c.    A^NTOved  of  WiUiam  Riddell,  Esquire, 

*  W.  S.  as  titistee  for  the  petitioner,  and  of  Lieutenant* 
^  Colonel  Bdgar  Hunter  of  Linthill,  as  his  cautioner, 
<  for  the  due  execution  of  the  trust  in  terms  of  the 
'  statute :  And  likewise  approved  of  the  articles  and 
^  eonditioils  of  sale,  subjoined  to  the  state  of  the  proof, 
'  with  the  addition  of  the  5th  article  made  by  order 
^  of  the  Court :  Granted  warrant,'  &c. 

Hie  addition  made  by  the  Court  was  in  these  terms  : 
^  Qid^hf  Upon  the  purchaser's  making  payment  oi 

*  the  price  to  the  said  trustee,  and  the  trustee  jNroduc- 
^  ing  evidence  of  the  application  thereof,  in  terms  of 
'  Uie  srtatnte,  the  said  Sir  William  Eliott  shall  be 
^  bound  and  obliged  to  grant  and  subscribe  a  formal 

*  end  valid  disposition  of  the  foresaid  subjects  to  the 
'  purdbtaser,'  See.  &c. 

The  Court,  however,  did  not  fix  an  upset  price  in 
tiMr  interlocutor;  and,  by  a  subsequent  alteration 
made  by  Sir  William  on  the  articles  of  roup,  it  was 
deelai^  *  that  the  land-tax  of  the  lands  to  be  sold,  was 
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9  Feb.  iB2a.  *  not  to  be  redeemed,  and  that  the  right  of  the  teinds 

Eiiott  w  Wii.*  ^^  '^®  ^^^^  under  sale  was  to  be  reserved  to  the 
son,  &c         *  purchaser.* 

TaiiMie.  Upon  the  day  of  sale.  Sir  William  fixed  the  upset 

A^42G^    price  at  £9000.     An  offer  of  £12000  was  immediately 

///.  c  116.     made  by  the  tenant  of  the  farm ;  but  Sir  William  be^ 

came  the  purchaser  at  the  price  of  £15,420.     The 

price,  however,  was  not  paid  into  the  Bank  of  Eng- 

land. 

A  petition  was  afterwards  presented  by  Sir  WiU 
11am,  praying  the  Court  *  to  approve  of  the  sale ;'  and 
the  case  was  remitted  to  an  accountant ;  a  report  was 
made  up ;  but  it  was  not  presented  to,  or  approved  o^ 
by  the  Court. 

In  the  following  year  (1804)  Sir  William  advertise 
ed  these  lands  for  sale  in  four  different  lots ;  and  the* 
defender's  uncle,  Mr  Wilson,  became  purchase*  of  onef 
of  them ;  and  the  narrative  of  the  disposition  bore,  that 
the  price  which  Sir  William  had  agreed  to  give  at  the 
sale  had  not  been  paid,  or  applied  in  terms  of  the  act 
and  warrant  of  the  Court,  nor  the  application  thereof 
been  approved  of  by  the  Court  of  Session.  Mr  Wilson 
was  afterwards  infeft  in  the  lands. 

Of  the  same  date  with  this  conveyance  (18  May 
1804)  Sir  William,  as  superior,  granted  a  disposition  to 
himself  of  the  whole  lands  purchased  ;  and  afterwards 
took  infeftment  thereon  (15  Dec).  In  July  1805,  he . 
sold  a  second  lot  to  Wilson,  who  was  infeft  (25  Jan: 
1806) ;  and,  thereafter,  he  sold  the  remainder  of  the 
lands  to  Thomas  Cleghom,  Esq.  (the  predecessor  of 
the  two  other  defenders,  James  and  George  Clegfaoni) 
who  also  took  infeftment.  The  conveyances  were  ia . 
terms  similar  to  the  first;  aad  the  price  ef  -Ae  wlioia 
^     was  aboiit  £22,000. 

Upon  the  death  of  Sir  William,  hw  son,  the  imme*^ 
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diftte  heir  of  entail^  bfought  the  pfresent  action  of  re-  9  Feb.  t«»t 
dnetion.    The  grounilB  of  diallenge  were  of  two  de- 


._.  •  Eliott  V.  WH- 

fiCnptlOIiS*  son,  &C. 

One  da«8  of  objections  rested  upon  certain  acts  of    .  -7--— 
£mud  alleged  to  have  been  committed  by  the  late  Sir  Bmid  Pidet. 
William,  in  carrying  on  the  proceedings,  which,  in  the//^/f  ^^^ 
ditmnstances  of  the  case,  it  was  maintained,  must  at« 
tach  to  the  pixrauers,  supposing  <iie  act  had  been  com^ 
plied  with  in  point  of  form.     The  right  of  Sir  William 
at  the  date  of  the  dtepoaitiofn  to  the  defender,  Wilson, 
was  inefely  a  pemoniA  one,  which  rendered  the  right 
of  flie  djtponee  liable  to  the  same  objections  as  fhattif ' 
hk  »iietix»%Stmr,  BL  iv^  tit.  40,  $  21,  aS ;  B.  iii.  tit.  ^ 
j  21  ;  Macdonells  v.  Carmichael,  Nov.  20.  1772,  Mar. 
p.  4974*;  Burder  it.  Whiteford ;  EldUes^  wee  Praud^ 
Ncf.'  II. ;  and,  besides,  the  dispositions  th»aselves  bore 
that  the  ^MrovisiOQs  of  the  act  had  not  been  followed 
ott. 

It  was  answerecU^ThBt  the  ewcBptio  doK  does  not 
transmit  to  the  successor  upon  an  ouctous  title,  imless 
he  can  be  proved  to  have  been  partkepsJrmfdUf  whidtl 
was  not  alleged  in  the  present  case ;  Koet,  lAb.  zliv. 
tic.  4,    Hiis  is  a  general  rule,  both  with  respect  to 
the  purchase  of  moveable  subjects,  and  also  in  feudal  ■ 
rights :  the  only  exception  (independent  of  the  case  e 
where  there  is  a  Babes  realiej  being  in  the  assignation  * 
of  personal  rights ;  and  this  because  the  assignee  was* 
not  cotaidered  as  p»^rly  a  singular  successor.    He  * 
was  considered  as  a  mere  procurator  inrem'sUam,  and 
his  Uahility  only  lasted  while  he-  held'  this  character* 
But  Ihe  moment  he  daima  in  his-  own  rights  as,  for  im-. 
staiMe,  by  taking  infeftinent,  he  ceaste  to  heiliableiito 
the  exceptions  pleadable  against  the'd^ctat..'   <li1itn,>a^ 
seoond*. '.assignee  to  ian>  uiite%tnited;^>pfte^t  oiB  sasfhe, 
tliough  his  right  may  be  challenged  by  the  first  assig- 
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d  Fe9).  183d.,  nee,  as  long  as  it  r^nains  peifsondl,  is  sa£e  if  he  ts  &rM 
jgjT^^^^'^^^^  infeft,  beeause,  by  that  infeftment,  all  gnmnd  of  <^i^ 
son,  &c  lenge,  on  the  author's  fraud,  is  put  an  end  to ;  KQmei/$ 
TaUgie.         Elucidaiions,  Artide  8d ;  SkUr^  B.  iii.  tit.  1*  ^  91 ; 

fonaJides.       ^Igo  B.  IV.  tit.  40.  8  81. 

42  Geo,  II L  c  ^ 

u&  The  one  dass  of  objections  rested  upon  tlkgttticHis 

ef  fraud  committed,  or  at  least*  meditated  by  tbs 
pursuer's  father,  which,  in  the  drcamstaucte  of  tJit 
case,  it  was  alledged,  must  attach  to  the  d^f^oders^ 

The  other  dass  of  objections  consisted  of  eertaan  ^ 
\egei  violations  or  neglects  of  the  statutory  rules  hiii 
down  by  the  4Sld  Geo.  III.  c.  116. 

The  general  nature  of  the  case,  as  stated  by  the 
pursuer,  was,  that  the  late  Sir  William  Eliott  (widb* 
ing  to  benefit  himself  at  the  expence  of  the  ^ntaU^ 
ed  estate)  so  conducted  his  proceedings  as  to  obti^ 
an  ^parent  authority  to  sell  land  of  more  tixn 
twenty  times  the  value  of  the  land-tax  to  be  re*' 
deemed:  That,  for  this  purpose,  he,  1«/,  imposed 
Upon  the  Court  by  causing  them  to  proceed  upqia  a 
set  of  clauses  made  for  a  purpose  quite  ifierent  fipom 
that  which'  he  had  in  view,  instead  o.  another  set  of 
clauses  which  applied  to  his  particular  case :  That  the 
statute  in  question  contained  two  distiiict  sets  of  pxo» 
visions — ^the  one  (sect.  61)  rdating  to  the  ease  of  lands 
which  cotdd  be  estimated  as  being  exactly,  or  at  least 
very  nearly,  equivalent  in  value  to  the  anumnt  of  (he 
land-tax  proposed  to  be  redeemed  being  to  be  sold,  under 
which  clause  the  proceedings  were  carried  on,  although 
the  lands  greatly  exceeded  Hie  amount  of  the  land-tax 
■—the  other  (sect.  68),  under  whidi  the  proceedings 
ought  to  have  been  carried  on,  rdating  to  those  cases 
in  which  the  value  of  the  lands  should  notoriously  ex- 
ceed the  value  of  the  land-tax.  The  notices  and  proeeedi- 
ings  required  by  these  different  clauses  were  perfectly 
distinct ;  and  the  Court  might,  by  acting  in  a  paitieaMr 
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way,  be  in  one  case  •  executing  the  act  cf  Parliament/  9  Feb.  ism. 
and,  by  doing  the  very  same  thing  in  ■  another  case,  £jJ^|[J^'^*J^|i. 
might  *  not  be  executing  it/     2rf,  That,  having  got  son,  &c 
auftority  to  sell  the  estate  under  one  set  of  articles  of  'pj^^ 
roup,  sanctioned  and  approved  of  by  the  Court,  Sir^^*^^ 
Wiffiam  sold  it  under  the  authority  of  another  set  ofc.  ue/ 
articles  which  the  Court  never  saw,  and  to  which  they 
did  not  interpose  Aeir  authority.     8<f,  That  the  Court 
never  did  approve  of  the  sale  which  he  effected ;  but 
that  lie  obtained  his  disposition  with  the  concurrence 
of  liis  own  friend  and  ^ent  (who  had  been  named  trus- 
tee) without  the  authority  of  the  Court,  and  without 
hftving  complied  with  the  conditions  specially  provid*- 
ed  by  the  act  of  Pariiament,  <h*  those  prescribed  by  the 
Coiort  as  necessary  to  be  complied  with  antecedent  to 
the  granting  of  any  disposition  whatever ;  and  that 
tile  sale  was  such  as  the  Court  could  not  have  approv- 
ed of. 

The  defences  were  generally  that,  in  the  statutes 
themselves,  there  was  no  solid  ground  for  that  distine-« 
iion»  which' the  pursuer  had  endeavourtd  to  found  on-^ 
that  &ere  was  no  separate  or  peculiar  mode  of  proceed^ 
ii^  authorised  or  required  by  the  68d  section  of  the 
last  statute  diffident  from  that  which  was  authorised  by 
tile  ^st  section ;  and  that,  in  truth,  upon  a  fair  con-* 
sCructioxi,  tlie  €8d  was  m^^ely  supplementary  to  the 
61st  section,  for  the  purpose  of  enlarging  the  powers 
of  the  Court  under  certain  circumstances  which  might 
be  brought  out  in  evidence ;  and  in  reference  to  which 
no  technical  formality  was  enjoined,  excepting  that  of 
ao  ad^tional  notice  to  the  nearest  heir  of  entail  in 
existenee,  and  within  ^te  kingdom,  who  haj^ns  to 
be  ^  ffia  age  to  attend  to  the  interest  <tf  t9ie  entailed 
eetate>-«and  that,  in  point  of  feet,  the  late  Sfar  WiHiam 
Eliott  had  complied  witii  this  requisite,  l^  giving  no- 
tiee  of  his  applicatiiHl  to  his  sister,  Mrs  Ony,  the 
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» Feb.  lasd.  next  heir  of  entail  of  full  age,  and  resident  withia 
'  ^  ^  "zl„  Great  Britain, 
son,  &c  ^  With  regard  to  the  meaning  of  the  provision  directing 

TM^r^  notice  to  be  *  made  to  the  next  substitute  heir  of  entail 
Bima  jtdet.  <  being  qf  Imvful  age^  and  resident  within  Great  Bri- 
ne. '  '  tain/  it  was  maintained  by  the  pursuer,  that  the  re- 
quired notice  could  only  be  made  to  the  next  substitute 
heir  of  entail,  provided  he  were  of  lawful  age ;  and  that, 
unless  such  next  heir  were  of  lawful  age  at  the  time^  a 
sale  of  more  than  was  absolutely  necessary  for  the  re- 
demption of  the  land-tax  was  altogether  incompetent. 
On  the  other  hand,  the  defenders  insisted  that  the  sta-^ 
tute  only  provided  for  intimation  to  the  next  substitute 
who  at  the  time  happened  to  be  of  lawful  age—that 
no  more  was  necessary  than  that  personal  notice  should 
be  given  to  that  individual  interested  in  the  proceed-^ 
ing,  who  is  at  once  of  full  age,  and  resident  within 
Great  Britain. 

The  Court  did  not  expressly  decide  this  point,  as 
they  foimd  that  the  notice  to  Mrs  Guy,  of  which 
there  was  no  proper  or  written  evidence,  was  not 
sufficient  intimation,  it  not  appearing  that  the  Mill 
of  Hallrule  and  mill-lands,  which  were  sold,  had  been 
included  in  the  intimation  to  her.  It  seemed  to  be 
the  opinion  of  their  Lordships,  however,  that  the  in- 
terpretation put  by  the  defenders  upon  this  provision 
was  the  correct  one. 

The  Lord  Ordinary  repelled  the  defences,  and  re- 
duced, decerned,  and  dedared  in  terms  of  the  reductive 
conclusions  of  the  libel. 

Upon  advising  a  petition  and  answers,  the  Clourt 
pronounced  the  following  interlocutor : — ^  Find  that 
<  the  defenders  cannot  be  hurt  by  any  alleged,  fraud, 
*  on  the  part  of  the  late  Sir  William  Elliot,  in  car- 
^  rying  through  the  sale  \mder  the  authority  of  the 
'  act  of  Parliament,  or,  as  alleged,  in  deceiving  .the 
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Comty  against  ^he  pursuer  or  other  heirs  of  lintail,  if  v^Feb.  i^ 
the  sale,  in  other  respects,  had  been  regularly  ^^" j^ttTwiju 
ducted  in  terms  of  the  act  of  Parliament :  But  find^son,  &c.  ' 
Ima,  That  the  original  petition  to  the  Court,  for  ot-  xuiuiir' 
thority  to  sell  the  lands  in  question,  did  not,  in  bom fides. 
terms  of  the  act  4&  Geo^  III.  c.  116,  set  furth  thee.  us. 
amoimit  of  the  land  tax  proposed  to  be  redeemed ; 
and  that  the  petition  was  intimated  under  the  au- 
thority of  the  Court  in  this  imperfect  state :  Find, 
That  a  minute  was  afterwards  given  in,  containing 
a  certificate  of  the  amount  of  the  land-tax ;  but  that 
this  miotate,  even  if  it  could  be  held  as  supplying 
the  original  defect  in  the  petition,  was  not  intimated 
as  the  act  requires  the  petition  to  be ;  and,  there- 
fore, cannot  supply  the  defect  in  the  petiticm :  2ift>, 
Find,  That,  as  the  petition  prayed  for  authority  to 
sell  lands,  in  point  of  rent  and  value,  much  more 
than  sufficient  to  redeem  the  land-tax  of  the  whple 
estate,  it  was  requisite,  by  the  6dd  section  of  the 
act,  that  the  petition,  besides  being  intimated  on  tfie 
walls  of  the  Court,  shoidd  be  intimated  personally 
to  the  next  heir  of  entail  in  Great  Britain^  being' o^ 
lawful  age :  Find,  That  no  evidence  of  such  intima-> 
tk>n  was  laid  before  the  Court :  Find,  That  the  let- 
ter from  Mrs  Guy,  which  has  since  been  produced 
in  this  process,  does  not  contain  evidence  that  suffi- 
cient intimation  was  made  to  her ;  as,  from  that  let- 
tar»  it  does  not  appear  that  the  mill  of  Hallrule,  and 
mjUrlahds,  had  been  included  in  the  intiniation  to 
her,  of  which  her  said  letter  is  an  acknowledgment : 
8<M>,  Find,  That  the  artides  of  roup,  as  prepared 
by  Sit  William  Elliot,  for  the  approbation^  of  tiie 
Cou]*tj.did  not  specify  any  upset  price,  but  lefib  that 
:  blank ;  and  the  upset  price  was  thereafter  fixed*  by 
some  private  authority,  without  any  warrant  from 
the  Coiyrt ;  4Jo,  Find,  Thatihe  aartides  of  roup,  ^iven 
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as  thus  imperfectly  ^reparedt  were  iifiterwaidi  al- 
tered by  Sir  William  Elliot,  without  any  aiitfaonty 
of  the  Court,  by  eaa^pting  the  teiuds,  and  by  decla- 
ring that  the  lands  to  be  sold  were  to  remain  sub- 
ject to  their  proportion  of  the  land4ax  2  Bio,  Find^ 
That  this  alteration  was  not  only  not  warranted  by 
any  authority  from  the  Court,  but  was,  in  itself^  in 
face  of  the  statute,  which  provides  that  no  lands 
shall  be  sold  except  fi>r  redemption  of  the  land4ax 
thereof:  6ta,  Find,  That  no  proof  was  oSeartd  to  the 
Court  of  the  neoeseify  or  expediency  of  selling  sa 
large  a  quantity  of  land  and  superiority,  to  redeeni 
thi»  eomparatiwly  small  amount  of  land-tax^  whilew 
from  subsequent  proceedings,  it  appears  that  these 
lands  might  faciei  been  disjoined,  and  any  part  of 
them  sold  separately,- which,  in  ftet,  was  ^seon  i|f«- 
Aerwa^  done,  by  Sir  William  EUiof^  to  those  defiant 
daait<ynt6.  Find,  That  the  prkee  was  not  paid  iatp 
the-Bank  ^  England^  as  repaired  by  the  actp  befoce 
gnnting  diqM)siti<Ms  to  the  purdiasers:  Sea,  Find 
it  profvddedt  by  the  tenns  of  the  dispesitions  .ta  the 
defendensu  that  they  were  made  Awaie  that  tiie  aeir 
had  not  been  followed  out:  9m,  Find,  That  the 
sales  in  question  were  new  reported  Us  and  a^ 
proved  of  by  the  Court :  Therefore,  on  the  whole 
matter,  adhere  to  the  interlocutors  comphuned  of  ;r 
and  refuse  the  desire  of  the  prtttion :  Reserving  tor 
the  defenders  their  daima  for  repedtioa  of  the  price 
from  the  pursue,  in  so  far  as  any  part  of  it  wa^* , 
an^lied  to  redeem  the  land-tax,  and  to  discharge  the 
burdens  wUeh  either  a&cted,  or  which  eeold  have 
been  made  to  affect^  the  entailed  estate,  or  the  piHr*« 
saer,  the  heir  in  possession;  as  also,  resenrin^  to 
the  defenders  any  daipi  they  may  have&ir  md^Sr 
tioiis  on  the  lands  JDespectifvely  purf  haa^  by  ^bem  ; 
and  to  the  pursuer,  on  jM  these  points,  his  objec« 


No.  5ft.  COURT  OF  S£8BI0N.  SS9 

*  tieiis  tB  Mddrds  t  Also  reswtring  to  the  jmrsuer  his  9  fcK  iam* 
«  ckum  for  npttitioii  of  tho  re&ta^  aad  to  the  defen-  "^'y^^^ 

*  den  ihefar  objoeti^  thereto^  ad  aeccMPds  ;  and  remit  goo,  &J!'  ^^^ 
^  to  the  Lord  Ordinary  to  hear  parties  on  aU  these 


*  pcnnts,  and  to  do  therain  as  he  shall  see  cause.'         Bona  Fiig$. 

The  pursuer  redatmed  against  that  part  of  thenc^^^^'^ 
nbove  interlocutor  whidhi  found  that  the  defenders 
ecmld  not  be  affected  by  the  frauds  of  thelMe  Sir  Wil- 
Item ;  and  against  that  part  which  implied  that  the 
intimation  to  Mrs  Guy,  if  it  had  been  complete,  would 
have  bean  snfidmt^  die  being  thereby  held  to  be  the 
proper  party  to  whom  intlmfttion  ou|^t  to  have  been 
made.  Sot»  upon  advising  the  pedtioti  with  answers^ 
the  Court  adhered  unanilnously4 

It  was  observed  that  in  land  rights,  where  the  title 
of  <he  disponer  could  be  set  aside  on  the  head  of  frauds 
tlie  right  of  the  purdiaser  would  fidl,  according  to  the 
fide,  raohOoJute  dantU^  reiokUur  ^  aetipietUui 
but  where  the  title  of  the  dlspcmer  himself  was  not 
liaUe  to  objection,  the  disponee,  whose  right  had  been 
eomplMed  by  infeftment,  wte  seclire»  unless  it  could  b^ 
^ewn  that  he  wa«  accessory  to  the  fraud  of  the  dis-^ 
ponM.  On  these  grounds  it  was  observed,  that  the 
ttmlrtfMMB.tb  the  defenders,  if  the  original  sale  had 
Been  warfAHted  by  ttte  statute,  would  have  been  un^ 
ciiAflcngtebte.  As  to  the  fee-simple  title  made  up  by 
Sir  William  Elliot  to  the  property  of  the  lands,  it 
Was  observed  tihat  the  infeftment  had  been  completed 
hk  two  of  tho  MiSM  before  the  lale  to  the  defenders^ 
and  inldl  of  them  the  rule  of /w  mtpenetUens  auetori 
Appli^ ;  but  the  making  up  of  a  fSee-«imple  title  in 
Sttdi  a  cftse  was  tmnecessary-^-a  direct  sale  of  the  lands 
by  an  heir  of  entail^  though  prima  Jhde  liable  to 
didlenge,  being  protected  t^  the  statute,  if  the  forms 
therehi  prescribed  were  duly  Mowed  out- 
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Lord  Eldtn^  Ordinary.  Act.  Dean  qfFacuUyt  J^ty, 

Moncrieff,  Ro.  Bell.  W.  Bell,  W.  S.  Agent.  Alt  T. 
Thornton,  W.  McDonald,  Cockbum,  Ruikerfbrd.  Jame* 
Dundas,  W.  S.  Agent.       Mr  Mamilkm,  Clei^ 

C. 


FIRST  DIVISION. 

No.  LIII.  February  9. 18^6. 

ELIZABETH  MILLIOAN  and  Husband, 

agakiit 
Db  MILLIGAN  and  JOHN  KEIR. 

« 

Succession. — Service  and  Confxbmatiqk.-^*^ 
Foreign. — Moveable  funds  situated  in  JEngbiKd 
which  belonged  to  a  person  domiciled  in  Seotkmd^ 

.  found  to  vest^  ipso  jure»  in  the  next  qf  Un,  withsut 

the  necessity  of  a  cotifirmaiion. 

•  ... 

William  Milligan,  brother  of  the  pursuflr,  Mn 
Elizabeth  Milligau  or  Burnie,  died  draaiciled  in  Sauth 
Carolina ;  and  left  considerable  funds,  dbuefly  consist- 
ing of  public  stock,  but  partly  also  of  d^bts  dais  to  him 
in  Scotland.  In  his  latter  will,  be  conveyed  all  hm 
property  in  favour  of  certain  trustees  for  the  purposes 
specified  therein. 

To  his  eldest  sister,  Helen  Irving,  the  testator  left  a 

legacy  of  £2000,  and  a  diare  of  the  residue  of  h»  es- 
tate. 

Helen  died  domiciled  in  Scotland  {9A,  Mxf  1818) 
leaving  two  children,  Anne  and  James ;  Mid  the  de- 
fenders, Dr  Milligan  and  Mr  .Keir,.were  appointed 
curators  to  them,  and  took  out  letters  of  administra- 
tion in  England  in  their  name.  v  /« 

In  August  1^818,  Anne  ex^^ted  a  settlement ^ui  &- 
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▼our  of  her  brother  James ;  and  in  October  following,  ^  ^e^-  i82a 
James  executed  a  settlement  nominating  the  defenders  j^^^^^^^. 
his  executors.    Both  Anne  and  James,  however,  died  «•  MUUgan, 

without  having  expeded  a  confirmation  to  their  mother ;      

and  the  defenders  entered  upon  a  general  intromission  f  ^^^  > 
with  Mrs  Irvine's  estate.  confirmation. 

Und^  these  circumstances,  the  pursuer^  Elizabeth,  ^*^^ 
and  her  brother  Pet^r,  claimed  Helen's  succession  as 
the  nearest  of  kin,  and  brought  an  action  of  count  and 
reckoning  against  the  defenders. 

The  proparty  of  Helen  consisted  of  moveable  funds 
and  debts  due  to  her  both  in  Scotland  and  *^  England. 
With  regard  to  the  fimds  isituated  in  Scotland,  it  was 
admitted  latterly  by  the  defenders,  that  those  parts  of 
them,  of  which  possession  had  not  bedi.  taken  by 
Helen's  children^  necessarily  fell  to  her  next,  of  kin, 
ooi^bmation  as  to  these  being  necessary,  while  that 
part'  which  had  been  possessed  by  her  children  was 
vested  in  them  without  confirmation.  The  only  ques- 
tion, then,  was  in  relation  to  the  funds  situated  in  Eng- 
land, and  derived  from  her  brother. 
.  The  Lord  Ordinary  took  the  case  to  report  to  the 
Court  on  informations. 

The  ground  of  the  pursuers'  claim  was,  that  Helen 
Irving,  being  a  domiciled  Scotswoman,  the  distribu- 
tion and  transmission  of  her  moveable  property  neces- 
sarily fell  to  be  r^ulated  by  the  law  of  Scotland ;  and 
that  by  that  law,  Helen  Irving's  childr^i,  having 
hoiJi  died  without  confirming,  as  nearest  of  kin  to 
their  mother,  her  whole  moveable  estate,  unless  so 
far  as  actual  possession  had  been  obtained,  descended 
to  the  pursuer  and  her  brother  Peter  Milligan,  as  her 
next  of  kin.  Sir  George  Mackensde^if  Ihatitutes^  B.  iii. 
tit.  9  ;  ObsereoHoHSf  p.  851 ;  Stair,  B.  iii.  tit.  8.  ^  51 ;. 
Karnes"  Elucidaikms,  art.  16 ;  Ersk.  B.  iii.  tit.  9,  ^ 
37  and  SO ;  IHet  voce  Foreign.  The  effect  of  allowing 
any  distinction  between  the  right  to  succeed  and  the 
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^  wn!w  ^^*^  ^ *'^*  ^^^  would  be^  1^,  1V> p^nnit  fliefai 
Hiiiiflamftcb  ^^  ^  ^^  to  control  the  law  of  tlie  domieik;  and, 
^;^p%^    Sk%,  To  occasion  a  spatting  of  ate  auecMBum. 

,         The  defence  was^  that  although  Hie  Jm  dbniiEdiR 

^1!^^^^  does  generaUjr  rule  in  the  sneeesauMi  of  moveaUe  pm» 
Cu^firman^n,  perty,  to  the  effect  of  determining  who  haarjght  to  mo* 
ceed,  the  question  of  Testing  is  regulated  hy  thefcj^  ha 
$U^i  Egert6n»  97th  Nov.  1812 ;  Craigie^  12th  June 
1817 ;  4  Geo.  IV.  c.  d8 ;  and  that,  acmrdhi^  to  tfiehm 
of  England,  the  whole  of  the  moreaUe  putiparty  thers 
dtoated,  and  belonging  to  Helen  Indng,  Twted  fai  her 
two  ehildren,  ipsojmre^  on  her  death,  and  wen  dMm 
reyed  to  tibe  defendera  hjr  tiie  wiDa  of  Ami  and  J$nt$ 
Irving. 

At  the  iMlvking,  the  Conrt  were  nradk  divided  in 
opinion.  Lard  Crmgie  said  that,  in  eonsequeoM  «t 
the  dedsiona  in  the  eas^  of  ll^gerton,  and  of  Gwdentt 
«.  Craigie,  the  present  question  was  ailteiided  Willi 
very  considerable  dUfeuUy.  The  ease  of  Egerton  was 
decided  by  the  narrowest  possible  majori^,  and  with 
great  hesitation,  and  was  afterwards  ownprotnissd. 
His  Lordship  had  no  doubt  concurred  kt  that  judg^ 
ment;  but  he  now  entertained  great  cbmbto  <tf  the 
soundness  of  it ;  and  he  did  not  tidnk  that,  npon  the 
present  occaaion,  the  Court  ought  to  be  implidtly  gald« 
ed  by  that  decision.  With  regard  to  the  case  of  Gte^ 
diner,  that  was  decided  chiefly,  if  not  s<dely.  Upon  tiie 
former  case ;  and  oould  not,  therefioare,  be  consid6fed 
as  having  the  authority  of  a  deliberate  ^u^gment  upeft 
Ae  point  of  law.  At  the  time  tins  case  was  decided, 
his  Lordtdiip  had  entertained  great  doubts  of  the  O]^ 
nion  he  had  expressed  in  the  case  of  I^^erlxm ;  bttl,  ib 
consequence  of  his  rdationship  to  one  of  the  partlM^ 
he  neither  voted,  nor  expressed  any  opinton. 

His  Lordship's  opinicm  now  was  genelrally^  ^hat 
ibe  personal  effects  of  a  person  dying  iirtestate  rifeould 
be  omsidered-as  being  transferred  to  the  htm  JImm^ 
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mm  lift  the  tinie  of  his  deeeaae^  and  of  course  distri-  9«eb.  iMl 
bated  and  vested  ia  his  refNresentatives  according  ^^  ^  ^^ 
to  that.hiw*  It  was  true  that,  in  the  opinion  ofo.M^n» 
ik^  Kttglwh  eomisel,  who  were  consulted  in  the  case 


&C. 


«f  Eflortoa,  Mrs  Forbes  was  held  to  have  had  a  vest-^««!«M«0fk ,.  - 
ed  right  by  the  law  of  England  in  that  part  of  her  cai^^maHon^ 
ivoUifir^s  effiads  which  were  in  England  at  the  time^^''*^ 
of  her  flMther^s  death ;  but  the  question  which  was 
fmt  to  these  eoiaiidi  did  not  exhaust  the  point  truly  at 
kme.  HisJLiordships  however,  did  not  think  that  the 
Ckiort  wuld  now  deviate  from  the  former  decisions 
wathoiit  fitither  kiqniry ;  bat  he  proposed  that  the 
.ejiwhimitf  Gmatmr  eotmsel  should  be  obtained  upon 
two  points  which  did  not  appear  to  have  been  brought 
i0bt^rfH9t^  la^.ihese.  eesesr  The  first  was^  whether,  in 
(tli^oise  o£  effects  of  an  intestate,  dying  domi|;iIed  in 
jBootfeirt,  the  next  of  Idp  by  the  law  of  En|^d|  on  ob* 
lajning;  leUws  of  Adxainistration,  would  be.  preferred 
|9  tht^Scota  next  of  kin  having  obtained  con^rmation 
jhi  SeoAind  ?  Unless  the  doctrine  of  the  lex  ftamieilii, 
Wk.estai^iliBhed  in  the  case  of  Bruce,  were  to  be  given 
upf  and  the  left  ret  nt^  adopted,  it  appeared  to  Mm 
imly  one  answer  could  be  given  to  this  question.  It 
woidd  be  a  diffincent  case  indeed  if,  either  in  conse- 
^WBca  of  letters  of  administration,  or  via  Jheti,  the 
aearsst  of  kin  by  the  law  of  England,  and  at  the  same 
time  having  right  to  take  confirmation  in  Scotland, 
W^te  to  attam  the  actual  possession ;  but  of  themselves 
the  lettert  of  adminirtration,  so  far  as  he  understood 
the  ^ct  of  them,  gure  no  vested  right  in  the  effects  of 
.Hf^  dMsaasd;  they  merely  conferred  a  trust  in  the 
peiSfMat  of  the  party  obtaining  them  for  the  benefit  of 
llifife  ^i  whom  the  right  of  sucpession  was  truly  vested. 
The  other  4|ptakiou  his  Lordship  wished  to  have  put 
illl  JSuf^jih^xninsel  was^  whether,  in  the  case  of  letters 
w^<«iinii^fto#4ea  obtained  by  Ae  next  of  kin  in  Eng^ 
liiA  q£,1^  «fl^  of  .an  intestate  dyipg  donticijled  > 
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0  s^«  iwa  Scotland^  the  obtaiaer .might  competently  be  called  to 

:Bf  mi^irT^  accouttt  in  Chancery,  to  the  effect  of  those  effects  be- 

«.  I^^n,  log  given  up  to  the  Soots  nearest  of  kin  confirmed  ia 

^^  ^^..^  Spatiandi  as  having  right  to  them  by  the  lea  damieiiii 

Sueoegfiaih  The  Lord  Premdent  said,  that  he  stood  in  an  ex* 

c^kmoiitm.  actly  Opposite  situation  from  Lord  Craigie  with  i^ 

Foreign.  g^^  ^  ^^^  ^^^^  ^f  ^gerton.    His  Lordship  at  fint 

thaught  the  decision  in  that  ca3e  was  erroneous ;  but 
he  was  now  satisfied  that  it  was  right.  It  was  true 
thaty  according  to  the  general  rule,  canfirmation  wag 
necessary  in  Scotland  to  vest  the  moveable  property  of 
the  deceased  in  his  representatives ;  but  there  were 
exceptions  to  this  rule  ;  and  confirmation  was  not  ne» 
cessary  in  all  cases.  Thus,  where  possession  of  move* 
ables  has  been  obtained  by  the  next  of  kin,  confinna* 
tion  was  imnecessary ;  and  so  with  regard  t#  moveables 
situated  in  England  (which,  by  the  law  of  that  coun* 
try,  vest  ipso  jure  m  the  next  of  kin).  Confirmation 
was  also  unnecessary,  as  was  fixed  by  the  case  of 
Egerton.  There  was  an  obvious  distinction  between 
^e  rule  of  law  which  regulated  the  right  of  suoces* 
sion  and  that  which  regulated  the  vesting  of  the  pro** 
perty  in  the  representatives  of  the  deceased*  The  forp 
mer  was  govei^ned  by  the  lex  domicilii;  the  latter  by 
the  lea  rei  sike.  In  the  same  manner,  titles  of  honouy 
ap4  rights  to  hereditary  offices  went  to  the  heir  with«« 
put  confirmation. 

Lord  Hermand  was  entirely  of  the  same  opinion. 
The  right  of  succession  was  to  be  ri^idated  by  the  lex 
domicilii ;  but  it  could  oidy  be  made  effectual  by  the 
law  of  the  country  where  the  goods  were  situated ; 
and,  by  the  law  of  England,  confirmation  wa^  not  ne» 
cessary. 

Lord  Gillies  was  of  a  very  different  opinion.  Ex* 
pept  for  the  decision  in  the  case  of  Egertpn,  and  fpom 
what  he  had  heard  this  day,  his  Lordship  said  that  he 
^ould  have  had  no  difficulty  whatever.    It  was  a  set- 
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tied  nuadm  tiuit  intestate  moveable  succession  was  >  >^  i*^ ' 
ruled  by  <^  UxdomiciUi ;  that  mMUa  nan  habent  «i-j^^  V^^,, 
teM.    But  if  succession  were  also  to  be  regulated  or^-  M&gtai; 
affected  by  the  law  of  the  country  where  the  moveable         -  ■• 
property  of  the  deceased  was  situated,  his  Lordship  ^^^2J^ 
did  not  know  how  it  was  to  be  -  regulated^  or  how  it  cai^ikimiHotL  , 
could  be  divided.    It  was  aaid  that  the  deceased  lefib  ^^^ 
property  in  Engisnd,  the  vesting  of  which  mu^  b^ 
regulated  by  the  law  of  that  country ;  but  it  might 
also  have  happened  that  property  had  b^n  left  iii 
Francie,  or  in  Spain,  or  in  any  other  foreign  country ; 
and  if  the  doctrine  laid  down  by  the  defenders  were 
correct,  it  would  have  been  necessary  for  the  nearest 
of  kin  to  have  ascertained  how  tiie  property  of  a  de- 
ceased person  vested  in  these  different  countries,  and 
to  have  ma^  up  titles  accordingly.    Suppose  the  case 
of  an  Englishman  dying  domiciled  in  England,  hav- 
ing |i  debt  of  £20,000  due  to  him  in  Scotland,  would 
omfirmation  be  considered  necessary  on  the  part  of 
his  English  representatives  because  the  debt  was  due 
in  Scotland  ?  His  Lordahip  t)iought  that  no  English 
lawyer  would,  in  such  a  case,  hold  confirmation  to  be 
neeefi»ary.    If  it  were  so,  it  would  also  be  necessary 
for  the  representatives  to  make  up,  a  title  according  to 
the  laws  of  ^very  different  country  where  the  deceased 
might  happen  to  have  funds.    This  would  occasion 
great  confusion  and  difficulty ;  but,  by  following  the 
sound  maxim  that  mobilia  nan  hahent  situm,  no  such 
difficulties  would  arise ;  and  succession  ought  in  all 
respects  to  be  regulated  by  the  law  of  the  domicile  of 
the  deceased.    His  Lordship  was  aware  of  the  force 
of  the  former  decisions ;    and  the  Court,  therefore, 
could  not,  without  great  deliberation,  depart  from 
these.    As  the  case  now  stood,  it  would  be  necessary 
to  ordar  a.  hearing  in  presence,  or  to  consult  the  other 
Division  pf  the  Court.  '    ' ' 

Lord  Balgray  concurred  generally  in  what  had  been 
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'  against 
Penalty.— WRONGOtrs  Impeisonmekt!— SOk 

'  Court  tmU  modify  a  pefudtyjtxed  by  d  Judge  in  a 
hond  qf  caution,  ad  factum  prestandum^  to  the  dctuai 

"  damage  sustained  by  the  pursuer. 

A  judge  or^nary  has  nq  power  to  grant  warranter 
suntmary  imprisonment  (^  an  apprentice ,  *  uyhi 

•  JBB  SHALL  FIND  CAUTION'  tO  IMPLEMENT  AND  FUI^ 

•  FIL  HIS  PART  OF  THE  INDENTURE^^ 


1    t 


*  Although,  from  the  shape  of  the  action,  the  Court  h^d  no  opportunify 
d^'decUUng  this  last  point,  yel,  na  flU  the"  Ju^^  ddif^^red^U'opttAM 

•tbe.impqffaiice  x^t,^  cm,  99^  guide, lQ.}iifcrkji:iu%e«.  ^ .    ,  ^^^      ^ 


HU  M.  (DtStT  OF^SB8BK3&  Mf 

BonOHT  WsMor  vto  kMmd  as  ^BppMMw4AiMm>^  ***^^*y 
fljcgm^  Ihe  ehargw^  ftr  ttoee  jreem.    3%e  imdeirtnre  ]ic<Gs^Mi  v^.: 
MBtained  a  pBiialtjr  of  £jM)  ta  Vb  piM  hy  Hie  paiitr^^^^  ^   ; 
MUngite  dbiena  die  cootcaek;  bet  dien  were ;  bci  p«imi^ 
iccBiities  for  its  perfoimaifeee.  .taiSSim 

^;nie  o|x|Mafta«  iMBf^^ttetartad  Ua  wr^eev  lua 
Wlar  niide  4^1kati(]n  it'  thr  nhtipifF  of>  Tiimwrii'i 
yrarpiiip,  upon  pioof  of  ftfe  £Mte irtatod  mli»^>|^ 
fior  wanant  fer  incarenatkig  Wright  within  the  tol* 
MoA  ef  Oittgew^  <  af&«aid  vniiH  lie  fidda  m^cfanU 
^  cauti^m  to  retotntow  the  petltitaer^a  service;  and  per- 
^  Ann  the  coaditiaiia  iaciimbent  on  him  hj  the  said 
^  indentnrtt.*  Upon  this  petiticm  the  judge  ordinary 
prooovneedthefollowiflg^hatalMator  ^~^  The  Sheriff^ 

*  having  reaomed  eonsideration  of  this  petition,  de- 
^  daratioa  of  Robert  Wright  camplained  upon,  and 
^  indenture  produced,  grants  warrant  to  officers  of 

*  court,  jointly  and  severally,  to  search  for,  appre- 

*  bend,  and  incarcerate  the  said  Robert  Wright  with- 
'  in  the  tolbooth  of  Gbsgow,  tibareto  be  detained 

*  nnCil  he  find  sufficient  caution,  acted  in  the  books  of 
^  court,  that  be  will  return  to  hia  aeavioe,.  and  imple- 

*  maEit  and  fdlfil  his  part  of  the  indenture,  and  that 

*  vadfT  tb4  penaly  of  jSlO  sterling/ 
Upon  this  w:arrant  the  apprentice  was  apprehend* 

ed ;  attd^  after  an  im]^soiiment  of  two  monthsi  J<^ 
Wright,  tlie  suepender,  enacted  himsdf  as  his  cau*^ 
tieaier,  by  a  bond,  that  he  should  return  to  his  service, 

*  and  nnplement  and  fulfil  the  conditions  incumbent 

*  on  him  by  tiie  said  indenture,  and  that  under  the 

*  penalty  ci  £10  sterling,  to  be  paid  by  me  in  case  of 

*  flie  saM  Robert  Wrigfalf s  failure  to  do  sa' 
The  apprentice  having  deserted  his  servioe  a  se- 

cmA  timB,  M^€brcgor  charged  the  cautioner  upon 
this  bond,  who  having  aoqaided,  Oie  bill  was  pa^ 
sed;  and  the  Lord  Ordinary  pronounced  the  fol- 
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McGregor  «. 
Wright. 

PenaUif, 
Wrongmtf 


•^iiff  lowing  interlocutor ^T-VJ5teds,  1«/,  That,  the  chaigv 

was  not  bound  to  take  hack  his  apprentice  after 
a  second  desertion ;  but,  Sdf,  Finds  that  the  diai^. 
in  this  case  ought  not  to  be  sustained  for  a  sum 
greater  than  the  amount  of  tibie  damages  'ckuai«>: 
able  by  the  charger  f^or  the  breach  of  indentune  com* 
mitted  after  the  granting  of  the  bond,  of  oaukiont. 
and,  therefore,  ordains  the  charger  to  give  in.vS 
special  cOndesceiMlence,  in  terms  of  the  act  of  sederunt, 
of  the  amount  of  sudbi  damage  which  he  allsges  to 
be  due  to  him.^-*-iVa^.  It  seems  to  ike  Lord  Or- 
dinary that  it  would  be  too  much  to  hold  th^  eau-^ 
tioner  liable  in  the  full  penalty  for  ^very  loifach  pf 
indenture ;  and,  if  not  so  li^te  for  .^y^ry  brmdij»  •  it 
seems  difficult  to  say  tha^t  he  is.i^.  liable  abfwilulitljr 
for  any ;  eiiie  case  of  Sibbald  v,  Fletchei^  SUst  Juw" 
1758/ 


t  * 


Against  this  interlocutor  the  dxBTgisr  renamed,  and 
pleaded — ^The  penalty  in  a  bond  of  this  nature,  ad 
jfactum  prestandumf  and  which  is  not  *  by  and  attovr 
^  performance,*  but  which  comes  in  place  of  the  oUi-- 
gation  in  the  indenture,  is  to  be  considered  rather  as 
a  conventional  agreement  between  the  parties  fixing' 
th^  amount  at  which  the  damages  are  to  be  estimated, 
in  order  to  prevent  the  uncertainty  and  expense  o£ 
ascertaining  them  in  any  other  way ;  and,  therefore, 
c^mnot  be  treated  as  a  random  penality,  esdgible  over 
and  above  performance,  which  is  always  modified  to* 
the  actual  loss ;  see  the  cases  of  Skene,  18th.  July 
1687,  and  Craig,  t?.  Sinclair,  l6th  Dec.  1628 ;  also  the* 
authorities  in  the  civil  law,  Inst  lib.  iii*  tit  SO,  f  18 ;' 
Fmnius  ad  Inst  p.  684 ;  Pothier,  vol.  i  p.  157 ;  and 
in  the  law  of  Scotland,  Erskine^  p.  561 ;  and  Bani^, 
tatfp  yqjif.  \p.  478' ;  No  doulft,  all  theseauthorittes  agree,. 
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and  the  dialer  admits,  tiiat,  if  thepenalt;^  be  un-  ^^l£^^iS^ 
rtamnable  and  exerUtant^  the  Court  may,  in  t^e  M^r^^  ♦ 
cnraae  <fS  its  eqw^Ablfr  jxyw^rs,  interfere  to  modify  Wri|^t.„ 
it;  bat«tl  idea^^  that  kind  is  out  of  the  question  in  penalty     .j 
the  present  caie,  where  the  amount  of  the  penalty  was  ^!J5^^«ii 
fixed,  not  l^  the  -peatieB,  but  by  the  judge  ea^proprio 
wuin^  and  upon  eonaideration  of  the  drcmnstances  of 
the  ease. 

The  fiMpender  angwered-^The  siun  of  penalty  fpr 
wbi<^  the  eautikmer  is  bound  having  been  fixed  by  ^h^ 
judges  and  not  by  the  parties,  does  away  entirely 
with  the  idea  that  it  waA  estimated  by  them  as  the 
luT'  attaount  of  the  damage  likely  to  be  sustained.  The) 
ea8e^"therefore',cdm^  s(aictly  under  the  deaomina« 
tioBof  ^  penalty;  and  it  is  admitted  on  all  handfi^ 
that  the  rule  applicable  by  our  law  to  penalties 
stipulated  in  a  civil  contract,  is,  that  they  are  to  be 
featxioted  to  the  damage  actually  suffered  by  the  breach 
cf  the  contract  The  case  of  Sibbald,  to  which  the 
Xiond  Ordinary  has  referred  the  parties,  is  directly  in 
jpoimt;' 

The  GMir^  W)tt!e.delarly  of  opinion  that  the  inter- 
locator  was  right  jn-so  fiir  as  it  went  to  modify  the 
penalty ;  but,- on  the  ground  that  the  sheriff's  warrant 
£orimjNisonm€ftit,  in  consequence  of  which  the  bond 
of  caution  had  been  granted,  appeared  to  be  illegal, 
great  doubts  were  exjHressed  how  far  the  xharge  ought 
to  have  been  sustained  at  all.  As,  however,  there 
was  no  reclaimk^  petition  on  the  part  of  the  suspen- 
ds*,* the  Court  had  not  (at  'the  present  stage  of  th^ 
oaae)  an  opportunity  of  deciding  that  point/  \ 

I  -  '  4   • 

JjofdAUoMof^  entertained  great  doubts  bf  the  le«^ 
of  the  proceeding  of  the  master  in  imprison- 
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•  Feb.  18M.  sheriff's  warrant  w6re  befwe  thdn,  great  doubt  wooU 
^^  ^  ^     be  entertained  of  it. 

Wright.  Lard  JusUce^Clerk. — ^This  becomes  an  important 

Fen^r  ^^^^  ^^  account  of  th^  point  of  law  wbich  has  emei^^ 
Wrcmffom  /m-ed  in  it.  There  is  great  fe&son  to  doubt  of  Ihe  lecsh 
lity  of  the  sheriff's  wanrant.  In  the  indenture,  no  se* 
eurity  for  the  performance  is  found  or  required ;  and 
the  warrant  obliging  the  apprentice  to  find  caution^ 
under  the  pain  o£  sulnmary  imprisonment,  ift  in  fact 
a  new  obligation  added  to  the  contracts 

Summary  proceedings  of  imprisonment,  'if  neees- 
sary,  might  be  competent  to  force  the'  Apprentice  to 
return  to  his  service ;  but  certainly  not  to  perform  all 
the  other  conditions  of  his  indenture,  as  the  warrant 
bears ;  nor  to  impose  a  new  oUigation  upon  him,  hf 
obliging  him  to  find  security  for  its  performance. 

Suppose  the  boy  had  misconduct^  himself  in  his 
service  without  abandoning  it,  woiild-  it  have  been  com* 
petent  to  apply  to  the  judge  ordinalry  for  a  warraiit^ 
imi^iBon  him  until  he  should  find  security  for  his  good 
bdiaviour  ?  Npw,  can  the  bond  of  caution,  wMdi  was 
granted  in  consequence  of  an  illegal  warrant,  such  as 
this,  be  made  the  ground  of  a  valid  dbtai^  to  any 
extent  ?  Although,  from  the  manner  in  wiflch  this 
case  has  come  before  us,  we  canmyt  find  so  at  present, 
I  do  not  think  that  we  can  shut  our  eyes  to  the  great 
irregularity  which  has  been  committed ;  aini;  as  all 
your.  Lordships  seem  to  be  of  the  same '  opinion,  and 
the  case  must  be  remitted  to  the  Lord  Ordinary,  I  pnv> 
pose  that,  while  we  adhere  to  his  interlocutor,  in  so 
far  as  it  finds  that  the  charge  cannot  be  sustained  for 
a  greater  sum  than  the  actual  damage,  we  shoidd  in^ 
sort  in  our  judgment  a  reservation  to  his  Lordship  tor 
consider  all  other  objections  'that  may  arise 'to  the 
charge  on  other  grounds. 
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•  An  iiiterlocator  to  this  effect  was  pronounced  by  9  Feb.  lase. 
the  Court.  ^^^  ^  ^' 

^        Wright. 

Lord  Ordinary^  M^Kenzie.  Act.  Monteith.  Alt.  A,      ..— .i- 

Jf'NeUl.      Robert  Kennedy ^  W.  S.  and  Charles  Fisher ^  ^^'^^ 
fr.  JE.  Agents.        F,  Clerk;  '    ^!!2!!i^*' 


F/BiST  DIVISION. 

No«  LV.  February  10. 1826. 

■      « 

GEORGE  SMITH 
against 
J.  W.  ROBERTON  and  W.  JEFFREY. 

Banxwctpt. — Sequestration. — 64  Geo.  III.  cap^ 

187,  SECTS.  41,  56,  75. — Pactum  Illicitum,-*^!, 

drcuvutanees  in  which  a  sale  of  the  autstandmg 

debts  ijf  a  bankrupt  estate,  although  not  strictly 

•  JbBowed  out  according  to  the  statutory  regvixt^onSi 

was  sustained; 
8.  An  accou$itantf  who  had  been  employed  to  examine 
-  and  to  report  upon  the  affairs  of  the  estate^  not  held 
to  be  thereby  disqual^d  from .  becoming  a  purcha^ 
^r. 

» 
Upon  the  sequestration  of  the  estates  of  Robert  Fid^ 
ton  Alexander  and  Conqiany,  merchants  in  Glasgow^ 
in  1811,  the  defender,  Mr  Roberton^  was  appointed 
trustee ;  and  the  other  defender,  Mr  Jeffrey,  account- 
ant (who  had  formerly  been  emplayed  to  make  up  4 
iteport  of  the  affairs  of  the  Company  while  the  estate 
was  undertmst)  was  again  employed  to  examine  the 

Z 
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10  Peti.  1836.  accoimts,  and  to  arrange  matters  connected  with  the 
'^'^'y^^   estate. 

Smith  V,  Ro.         y-^         ,    »  ^ 

berton,  &c  On  7tn  June  ISlo,  an  intimation  appeared  in  the 
Bai^^  Edinburgh  Gazette,  that  a  meeting  of  creditors  was 
ssgue$iraiien.  to  be  held  ou  the  Sl5th  respecting  a  sale  of  the  out- 
e.  137,  »eeu'  Standing  debts ;  and  a  similar  notice  was  inserted  In 
p^i^^WM^  the  London  Gazette  on  the  15th  of  June.  A  meeU 
ing  accordingly  took  place  on  the  S5th,  at  which  the 
trustee  was  directed  by  the  credit<»rs  to  advertise  and 
sell  the  debts  by  public  roup. 

On  the  10th  of  December*  an  advertisement  ap- 
peared in  the  Edinburgh  Gazette,  intimating  that  the 
sale  was  to  take  place  on  the  12th  of  February  there- 
after ;  and  a  similar  notice  was  inserted  in  the  London 
Gazette  on  the  14th  of  December.  Aeoordingly,  on  the 
12th  February,  the  outstanding  debts^  amounting  to 
about  £l7fOOO,  were  exposed  to  sale  at  the  upset  price  of 
£50,  the  value  fixed  by  the  trustee ;  but,  as  no  offerer 
appeared,  the  sale  was  adjourned  till  the  STth  of  Vdh 
mary.  Notice  <^  this  adjoummeiit  was  inserted  in 
some  Glasgow  newspapers,  but  in  none  of  the  €h»ette8. 
On  the  27th,  they  were  again  exposed  to  sale  at  the  re- 
duced upset  price  of  £20,  and  were  purehased  by  thede- 
fender,  Mr  Jeffrey,  at  £27*  It  was  asserted  that,  upon 
one  of  these  debts,  Mr  Jefirey  afterwards  obtained  a 
decide  for  £278  against  a  solvent  debtor,  which,  how- 
ever, had  been  brought  before  the  Court  by  advoca- 
tion. 

At  the  distance  of  five  years  thereafter,  the  pursaer, 
George  Smith  (as  in  right  of  his  father,  who  was  s 
creditor  of  the  conqmny,  and  who  in  1815  had  as* 
signed  his  daim  to  a  third  party,  firom  whom  again 
Smith  re-acquired  it)  brou^t  an  action  of  teductiflki  of 
the  sale,  on  the  grounda*^ 

1st,  That  the  stati^tory  requisites  of  the  bankmpt 
act,  sect.  66,  hi^  npt  bera  observed*    T%6  meeting  at 
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l^iitb  it  WW  xawlTed  to  sdl  the  debts  had  not  been  lo  Feb.  isac 
called,  w  t^rma  of  the  sts^tute,  sect  56,  nop  were  the   ^^-v**' 
BfQB«ri|i^  nptioe9  given  of  the  sid^  itself ;  and*  benon^^kc 

*%•  Thfttt  at  eommon  Uv,  Mr  Jeffrey  was  djs-  jj^„JJ~ 
qualified .  ft9^  booming  a  pwchf^r,  frwi  hip .  con-  sequuinakm. 
nexion  with  the  estate  by  means  of  his  employment  e,  is?,  ^eu: 
\jlf^  under  ti»  trust  and  under  the  sequestration.  p^SL  «m. 
,  Ths  de^ni^  for  the  trustee  were»  1^,  That  an  indi vi* ^ttm. 
(iiMl  cjredHpr  wder  ^  sequi^^tration  ha^  no  title  to  pur^ 
^\^e  »  leduetipn ;  baqius^  the  fpt^te  was  yested  iu  thci 
^rp8t49^  for  th«  btmeftt  of  4II  tb?  oredi  tors ;  and  &a  ^sig^ 
Q«|«9il  6y)f|i  him  was  th^efo??  necessary.  Besides,  thcr 
^tfj  Wd^y  qempetont  to  a  oreditor,  who  is  dissatisfied 
with  the  PW(dutWB4  adopted  by  the  other  creditors  at  a 
MiefSl  ffi^iitfi  is  by  ^  petition  4pd  complaint  to  the 
CcRHiU  wbiqh  jfOfat  be  presented  within  30  days  there^ 
aftw--r<wbi^  v#9  UQt  dpiie  ii)  the  present  instance.  Qd^ 
Vwn  thfi  n^ts,  it  wa^  Qbjeqted^  that  the  sale  in  qi^es-t 
tipA  did.  not  i^i  !li^der  th^  56th  sectiop  pf  the  statute, 
,  ir2u«b>  nif^  igerely  to  a  salq  after  the  lapse  of  18 
l^ontlip  froqii  tb^  date  of  the  sequestration — ^wherea^ 
ftfl  e*te  m  qv«tloA  t«*  pi^ce  after  the  l^pse  of  fivQ 
yf||l?%Trbiy^  W^4^  ^Q  41st  ap4  75tb  clauses  of  the  act^ 
l^bldi  ant^rised  a  sale  withgut  previous  npticet  3ut» 
fjFCHi  HMjPposin^  the  5^th  pection  to  apply,  its  r^uisites 
hind  \ip^  (^n^pUed  with ;  as  it  must  be  held  that  it 
^ffffi  tif 0  lynw  ;Daonth§,  and  not  two  kalendar  months^ 
that  were  required  by  the  statute;  and  two  lunar 
9^qD^  did  wtervene  between  the  14th  December  (the 
dfjte  ^  the  {4vertis^nent  in  the  London  Gazette)  and 
the  12th  of  February,  the  day  of  the  sale. 

I^isffy^  AU  chalLo^  on  the  part  of  the  pursuer  is 
Ifiifm  exfili)i4ed  l^.  hl^  acquiescence  in  the  proceedings 
for  so  long  a  period. 

Mr  iffb^'s  d^ienc?  ?vfls  tbat,  although  he  had 
\9BA  §r»9l^^  W  »a  ^ocQUPt^t  to  examine  the  affair^ 

Z2 


turn. 
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19  Feb.  1926.  of  the  estate,  he  held  no  such  official  situation  as 
g^]^^  could  disqualify  him  from  becoming  a  purchase. 
berton,V         The  Lord  Ordinary  (10th  Feb.  1824)  *  Repelled  the 
Bankr^      *  reasons  of  reduction,  and  assoilzied  both  defenders 
saquestroHon.  <  from  the  whole  coudusions  of  the  libel/  &c. 

54  Geo.  III.  e. 
137,  ^'9'  41, 

p^Jmi  iiHci-  Smith  reclaimed^  and  pleaded — let.  With  regaid  to 
the  competency — Supposing  the  requisites  of  the  sta#- 
tute  not  to  have  been  complied  with,  .the  pursuer  has 
a  clear  interest  to  challenge  the  pi^oceedings ;  and,  in 
a  question  of  this  kind,  it  is  impossible  to  separate  the 
title  from  the  interest.  An  assignation  from  the  trofih 
tee  is  out  of  the  question ;  for  the  present  is  an  actioB 
to  set  aside  a  contract  improperly  entered  into  by  the 
trustee  himself  to  the  prejudice  of  the  trust  estate. 
With  regard  to  the  remedy  by  petition  and  complaint, 
in  the^.^^  place,  that  is  not  a  competent  form  of  pro- 
cess, except  against  a  party  to  the  sequiestration,  which 
a  purchaser  of  the  estate  is  not.  2c%,  It  is  not  a 
competent  form'  of  reducing  a  sale  to  a  third  party  al- 
ready brought  to  a  condusion.  9dly^  It  applies  ex- 
clusively to  meetings  held  in  terms  of  the  statute,  and 
after  the  notices  required  by  it  have  been  given; 
whereas  the  legality  of  the  meeting  was  the  very  point 
in  dispute.  But,  supposing  the  meeting  to  have  been 
a  regular  one,  the  only  effect  of  the  statutoiy  limita- 
tion would  be  to  bar  the  pursuer  from  challenging  the 
resolutions  of  that  meeting,  and  not  from  challenging, 
on  the  ground  of  a  separate  statutory  informality,  the 
sale  itself,  which  took  place  nearly  two  months  sub^ 
sequent  to  it. 

Upon  the  merits  it  wIeus  pleaded — ^That  the  4Ist  and 
75th  sections  of  the  bankrupt  statute  did  not  apply  to 
the  case  of  a  sale  of  outstanding  debts.  The  former 
related  to  the  steps  which  the  trustee  was  bound  to 
take  immediately  upon  his  appointment  to  the  office ; 
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and  the  latter  was  intended  merely  to  regulate  the  lo  Feb.  ia26. 
duty  of  the  trustee  in  winding  up  the  affairs  after  the  '^ >  ^' 
lapse  of  three  years.     It  provided  that,  *  within  two  bertou,  &c 
*  months  after  the  expiration  of  the  said  three  years  ^j^nJ^ZJ 
'  firom  the  date  of  the  first  deliverance/  a  general -v^^e^/ra/ion. 
meeting  of  the  creditors  should  be  called ;  and  the  pro- 137,  ^a.  4\^ 
vi8i<m,  accordingly,  could  only  apply  to  the  P^oceed-^^^^^  ^^ 
ings  of  a  meeting  to  be  held  under  this  clause  within  ^<^ 
these  two  months. 

It  was  the  56th  section  that  regulated  the  present 
question.  By  that  two  requisites  were  introduced  for 
tile  sale  of  outstanding  debts.  1^/,  That  a  notice  two 
weeks  {Hrevious  to  the  meeting  should  be  inserted  in 
the  £dinburgh  and  London  Gazettes ;  whereas,  only 
nfaie  free  days  intervened  between  the  period  of  the 
advertisement  in  the  London  Gazette,  on  the  16th  of 
June,  and  the  day  of  meeting,  the  25th :  And,  Sc%, 
That  the  sale  itself  should  not  take  place  until  two 
months  after  an  advertisement  of  it  in  the  same  Ga- 
zette ;  whereas  the  sale  took  place  two  days  before 
the  lapse  of  this  period.  The  advertisement  in  the  Lon- 
don Gazette  was  on  the  14th  of  December,  and  the  day 
of  sale  was  the  12th  of  February  following.  Statu- 
tory  requisites,  in  these  matters,  are  of  the  nature  of 
solenmities,  and  can  neither  be  dispensed  with,  nor 
supplied  by  equivalents.  The  objection  that  the  sta- 
tute contemplated  lunar,  and  not  calendar  months,*  is 
unfounded.  In  the  law  language  of  Scotland,  the 
term  *  month'  invariably  means  a  calendar  month ;  and 
this,  therefore,  must  be  presumed  to  be  intended,  un- 
less where  a  lunar  month  is  expressly  mentioned.  But, 
in  examining  the  statute  itself  (and  particularly  sect. 
46)  it  is  clear  that  the  former  was  intended ;  for,  in 
other  parts  (sect.  16)  where  a  lunar  month  was  in  view» 
it  provides  for  the  period  of  *  four  weeks.' 


10  Feb.  i««.      Witli  regard  to  the  personal  bbjecUon  lo  VhtSkK^ 

s^^^Cbo.  ^®y»  ^*  ^^  pleaded — ^That  the  principle  of  tliiS  dfijl 

bcrton,&c     qualification  of  confidential  agents^  and  otheiis,  wHb 

BankrupL      ^^  pecuUar  means  of  knowledge.  Wad  not  cbnfitMT 

bAGw^iT'  *^  ^^y  particular  class  of  agentd.     It  was  not  fotmded' 

137,  S0ct9.  Aij,  on  a  presumption  of  actual  firaud,  but  on  the  posdibt* 

Paol^  UHoU  lity  of  it,  and  the  temptations  to  Which  personi^  in  theif 

^^'  situation  were  exposed.    It  had  been  extended  to  AH 

persons  employed  in  the  affairs  of  6  l>ankrupt,  wfatf 

had  means  of  information  to  v^faidi  th^  public'^Uad  ^i 

access.    Thus^  neither  a  trustee^  nor  a  cohnhi^on^^ 

nor  a  common  agent,  could  fieiome  purchas^fi  \  Vorit 

Buildings  Compainy  v.  M^Kenzie,  D&w'e  i&p&ftlf^  tbl. 

iv.  p.  879;   Bdl,  vol.  ii.  p.    814;   J(me9,  ISO85 

Vesey^  junior ^  vol.  viii.  p.  387. 

< 

Answered  by  the  ti^istee — First,  on  the  competency 
-~An  individual  creditor  has  no  right,  under  the  sta- 
tute, to  reduce  the  actings  of  the  trusteie,  in  whoih 
the  whole  estate  is  vested  for  the  ben^t  of  till  con^ 
oemed.  The  act  authorizes  the  creditors,  at  It  gene-> 
rai  meeting,  to  empower  the  trustee  to  sell  the  out- 
standing  debts ;  but  it  does  not  say  thart  iin  indivi- 
dual creditor  shall  have  right  to  reduce  the  sale,  )f 
the  trustee  has  £idled  to  carry  through  the  sale  agree* 
ably  to  its  provisions.  It  provides  generally  that  the 
trustee  shall  be  amenable  to  the  Court,  to  accd^mt 
for  his  management ;  and  a  right  is  givten  to  any  cre^ 
ditor  to  complain  of  his  conduct  by  a  petition  and 
eomplaint ;  but  it  does  not  expose  his  acts,  qua  trui^ 
tee,  to  any  dedarator  or  reduction  at  Hie  instance  0f 
an  individual  creditor. 

Upon  the  merits,  it  was  afMve^^M^That  tile  5tfth 
section  of  the  act  did  not  apply  to  l3ie  case  in  ques- 
tion.   Two  periods  were  appointed  by  ^he  bankrupt 
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Btttttite  t&t  ike  mle  of  Otttstandiiig  debts.    The  first  ^^  ^^^'  ^^' 
W0B  when  the  second  dividend  became  payable,  or^JjI^J^j^ 
eigliteeii  months  after  the  date  of  the  sequestration ;  berton,  &c. 
ttdd  It  was  the  proceedings  at  this  period  that  the  56th  BatOcmpe. 
section  was  intended  to  regulate.    It  could  not  apply  f^^^^^^'^ 
to  the  present  case,  where  the  sale  did  not  take  place  «-  w,  nets. 

•  ^1     KA    fR 

until  five  yean  after  the  date  of  the  sequestration.  Pi!oitM»  imei. 
The  second  period  was  regulated  by  the  95th  section 
of  the  act,  which  provided  for  the  sale  of  debts,  after 
thd  lapse  ot  three  years,  in  which  no  specific  time 
was  pointed  out  for  advertismients  previous  to  the 
«de ;  but  every  this^  was  left  to  the-  discretion  of  the 
trustee.  The  only  other  clause  applicable  to  the  sale 
of  debts  is  the  41st  seetion ;  and  by  this  the  remedy 
given  to  an  individual  creditor  is  by  petition  and  oont- 
idaint  within  thirty  days. 

Where  the  word  *  month'  is  used  indefinitely, 
it  should  be  construed  to  mean  a  lunar  monUi. 
This  is  dearly  the  law  of  England;  Blackskme; 
ChriitiM,  6«  T.  B.  pi  824;  and  ought  to  be  appHed 
to  a  British  statute.  But  the  words  of  the  statute  in 
question  are  sufficient ;  for  wherever  calendar  months 
are  intended^  they  are  expressly  mentioned ;  sections 
fl,  45,  and  46. 

Answered  by  Mr  Jeffirey^^-An  accountant,  under  a 
sequestration,  is  a  character  unknown  to  the  statute. 
Al&ough  employed  io  examine  the  accounts,  the  de- 
fender had  no  official  conneodon  with  the  estate,  and 
it  was  only  such  connexion  that  afforded  a  legal  dis- 
qualification. There  is  no  prindi^e  upon  which  mere 
knowledge  of  the  value  of  an  estate  can  afford  such  a 
bar ;  and,  as  no  fraud  is  alleged,  the  objection  mufct  be 
repelled. 

The  Court  were  much  divided  in  opinion  in  this 
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10  Feb.  1^.  c^gg  ^j  the^^  afivlmxigs  Liord  Craigie  alone  tibougbt 
Smith  «.  Ro.  ^^^  ^^^  reasojQs  of  reduction  were  well  founded ;  aad 
berton,  &c.  ^heir  Lordships  therefore  adhered  to  the  interlocutor 
Bankrupt,  of  the  Lord  Ordinary.  But,  at  the  second  advidingi 
iTZtu^  I^^rd  Hermand  and  Lord  Balgray  alao  thought  that 
5_i^7,  jwi».    the  sale  was  objectionable;  and  the  Court  th^:efore 

41)  Ovj  i§&* 

Paeiumuiicu  altered  their  last  interlocutor.     At  the  third  advis* 
^  ing,  however.  Lord  Craigie  remained  of  opinion  that 

the  sale  ought  to  be  reduced;  and  his  Lordship  thought 
that  the  objection  to  a  purchase  of  thia  sort  was  not 
confined  to  persons  officially  connected  with  the  es^ 
tate,  but  to  all  who  had  been  confidentially  employT 
ed  in  the  steps  preparatory  to  a  sale.  .  In  order,  howt* 
ever,  to  a  determination  of  that  ground,  some  further 
investigation  aj^^eared  to  be  necessary.  On :  the  obr 
jection  from  want  of  notice  (holding  as  he  did 
that  the  legal  forms  had  not  been  observed)  he  could 
not  consider  the  sale '  as  .  valid.  Such  forms  were 
conditions  of  the  authority  given  to  the  Court 
for  the  sale  of  bankrupt  estates ;  and  they  were.r&' 
quired,  not  only  for  an  intimation,  but  also  as  matter 
of  solemnity,  which  could  not  be  dispensed  with,  of 
supplied  by  equivalents.  He  mentioned  the  case  of 
Appen,  where  a  similar  objection  had  b^n  sustained, 
although  brought  forward  by  the  purchaser,  who 
cotdd  not  pretend  ignorance  of  the  conditions  of  the 
sale.  His  Lordship  also  thought  that  the  challenge, 
if  competent,  could  not  be  excluded  on  the  ground  of 
silence  alone,  without  a  statutory  limitation. 

Lard  Balgray  came  to  be  of  opinion  that  the  sale 
of  outstanding  debts,  after  the  period  of  three  years, 
fell  under  the  75th  section  of  the  statute;  and  that  third 
parties  were  entitled  to  rely  upon  the  statutory  solem- 
nities  having  been  observed.  The  trustee,  no  doubt, 
was  accountable  for  his  own  mismanagement ;  and  the 
pursuer  might  have  his  relief  against  him  if  he  had 
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aei^eetod  his  duty;  though  his  Lordship  did  not  think  ^^  ^^^  ^^ 
that  this  was  the  case/ as  the  delay  appeared  to  haveg,T[^^^]^^ 
been  occasioned  by  the  editor  of  the  London  Gazette,  berton,  &c 
The  Ijord  Preiident  said — ^There  was  no  Aouht  bankrupt 
diat  irregularities  had  been  committed;  and  if  theyfJ^'^J^^ 
had  been  challenged  in  due  time,  and  in  the  compe-«- 137,  wots. 

A1    Mi   75 

tent  form,  they  might  have  been  fatal  to  the  proceed-  p^uuum  uiicu 
ings ;  but  it  was  a  different  question  whether,  after '^"^ 
the  lapse  of  so  long  a  period,  it  was  competent  to 
bring  forward  the  objection.  All  parties  had  acted 
upon  the  faith  of  it ;  and  it  would  lead  to  great  difficul- 
ties, if  all  the  proceedings  were  now  to  be  overturned 
on  objections  of  such  a'nature.  Besides,  his  Lordship 
and  Ijord  Gillies  had  great  *  doubts  of  the  competency 

of  sudi  an  action  at  the  instance  of  an  individual  credi- 

• 

tor.  The  remedy  pointed  out  by  the  statute  was  by 
petition  and  complaint  onthe  ground  of  mismanagement. 
The  conclusions  of  the  present  action  were,  not  only 
that  the  pursuer  himself,  but  that  all  the  other  credi-  • 
tors,  should  be  restored  against  the  sale — i.  e.  that  they 
should  have  back  their  claim  of  debt,  and  restore  the 
price  which  they  had  received  and  -  been  satisQed 
with.  In  the  present  case,  that  might  not  be  of  such 
importance ;  bat  in  other  cases,  where  large  sums  had 
heea  received,  it  inight  hfi  ^ttendjed  with  ruinous  con- 
sequences. This  could  not  have  been  intended  by  the 
legislature,  which  accordingly  had  pointed  out  the  re« 
medy  by  petition  and  complaint. 

The  general  point,  however,  in  which  the  majority; 
agreed,  was  that  there  had  been  an  us^lue  delay. in. 
challeiigiBg  the  proceedings ;  and  that,  in  regard  tO; 
Mr  Jefl&rey,  there  was  no  legal  disqualification. 

With  regard  to  the  inteipretation  of  the  term 
*  months'  tike  Ckmrt,  Mith  the  exception  of  Lord  Her- 
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10  Feb.  IM.  maad,  were  of  opiai<»i  that,  by  the  law  of  BetytUiirii 
SMth^Bo.  it  meant  a  caleodalr^  aod  iiot  a  liitttt  mooth. 

bertoiliac. 

Lord  EkBfh  OrdimuT.  Act  Skene,  MonkUh,  J.  W.  DtcL 
son.  J.  Crcaofbrdy  W.  6.  Agent.  AJt  Fof^jyA,  Greeiu 
shields^  Jamemmy  Sand/brd.  7.  Johnstone,  Agent.  Sit 
Walter  Scott,  Clerk. 

C. 


PiRST  DIVISION. 

No.  LVI.  February  11. 1826. 

EDWARD  E.  TURNEIU-.^ifeotiaftr, 

against 
6IBB  AND  MACIX)N ALB^iZ^qxvMJbii^. 

P&OOf*.~^PEOC£SS.-^tTDICATUEE  ACT,  6  GeO.  IV« 

c.  ISO5  SKCT.  40,  Last  Clause. — An  order  iff  an 
iitferhr  Jndge  for  the  Judicial  ettamimUian  rf  a 
party,  net  an  order  ^  a  protf,  under  Me  eediait 
qfike  act,  mm  to  render  a  biU  ifadtoealiKm  eaeh 
petent. 

A  petition  having  been  presented  bj  Turner  to  the 
sheritf*,  for  an  order  for  the  restitution  of  goods  said 
to  hare  beim  improperly  arrested,  on  the  pretence  that 
they  were  not  the  property  of  the  petitioner^  but  of 
another  party««*-the  arresters,  Merars  Oibb  and  Mac* 
donald,  applied  for  the  judicial  examination  of  the 
claimant.  The  sheriff  having  pronounced  an  order 
to  this  effect,  Turner  presented  a  bill  of  advocation, 
upon  the  ground  that  this  being  an  order  for  proof, 


wttlifti  !*e  mediiiig  bf  (ite  atet,  he  '^M  fttftifled  td  have  n^wj^«- 
the  cause  reiiiOVeld  intb  the  Court  of  Sessiim  by  wiv^TywwlT 
cation,  for  the  purpose  of  having  the  question  ^^M^SiSid. 

bya  jufy;-  The  dause  Of  the  act  founded  on  is  id      

these  ierms  'v— *  But  il  is  herebjr  expressly  provided  Jj^J^ 
and  declared  that,  in  all  cases  originating  in  the  i^^-jj^^jjfjl?.^*' 
ferior  courts,  in  which  the  claim  is  in  amount  above  120,  «i«^  m. 
f<Miy  pounds,  as  soon  as  an  order  or  interlocutor  al- 
lowing a  proof  has  been  pronounced  in  the  inferiol^ 
courts  (unless  it  be  an  interlocutor  allowing  a  proof 
to  lie  in  retentis,  or  granting  diligence  fbr  the  re- 
covery and  production  of  papers)  it  shall  be  conipe«- 
tent  to  either  'of  th^  partis.  Who'  may  conceive  ibat 
the  cause  ought  to  be  tried  by  a  jury,  to  remove  th6 
process  Into  th^  Cdurt  of  Session  by  bill  of  advoca- 
tion, which  shall  be  passed  at  once  without  discus- 
sion, and  without  caution/ 

The  liord  Ordinary  ^  refused  the  bill  as  incompe- 
tent',^' cm  A^  grotind,  as  e^splained  in  a  not^,  ih&t» 
as  the  order  for  the  examinati<m  of  the  petitioner 
is  an  ihterloieutory  sentence,  the  Lord  Ordinary  pre*- 
Bunies  it  h^  been  siipposed  to  fkU  under  the  pro- 
vision, sect.  40,  of  the  Judicttture  aet«  But  the  i3X« 
amination  of  a  party  does  not  seem  to  be  the  piiDof 
in  the  view  of  the  Legislature,  for  which  that  enacts 
ment  was  made/ 

The  case  havit^  come  before  the  Court  upon  A 
reclaiming  note,  on  the  port  of  Turner  it  was  Ttumi^ 
Uaned^^FWirt,  That  the  provision  in  tfag  act  wa6 
broad  and  general,  that  a  party  was  entitled  to 
advocate,  in  all  cases  above  a  certain  value.  When- 
ever an  order  for  a  proof  was  pronounced^^that  the 
examinatioii  of  k  p6rty  was  a  species  of  proof;  and, 
consequehtly,  fell  within  the  word*  as  well  as  the 
meaning  of  thfe  act.    The  only  exception  in  the  iafct 
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11  Feb>i82&  ^as  ^|th  regard  to  pi*oof  that  was  to  lie  m  reten^ 
Turner  v.  ^ »  whereas  here  the  declaration  of  Turner  was  to  te 
Gibb  and       made  immediate  use  of,  and  in  fact  was  intended  t6 

Macdonald. 

— —      be  the  only  evidence  in  the  case ;  and,  S£%,  That  the 

^wL.         principle  of  the  enactment  was  to  allow  the  party  the 

Judicaiure  00^  benefit  of  a  trial  by  jury ;  whereas  the  judicial  de- 

i2a>««0t  40.    daration  of  a  party  could  not  be  made  use  of,  in  any 

way,  in  the  Jury  Court— -as  it  was  not  such  evidence 

as  could  be  laid  before  a  jury. 

On  the  part  of  Mes8J»  Gibb  and  Macdonald,  it 
was  answered — First,  That  the  judicial  examination 
of  a  party  was  not  truly  a  s(>ecies  of  proof,  in  the 
view  of  the  Legislature,  in  passing  the  act  in  question. 
It  was  not  what  any  party  had  a  right  to  demand. 
The  object  of  it  was,  ad  infarmandum  ammum  judi* 
cis ;  and  it  was  only  granted  on  sufficient  cause  bemg 
shewn ;  and,  2i%,  That,  although  a  declaration  itself 
could  not  be  laid  before  a  jury  as  a  part  of  the  evi- 
dence upon  which  they  are  to  decide,  it  was  compe- 
tent to  prove  before  them  what  the  party  had  said 
in  another  place ;  and  that,  in  the  courts  of  equity  in 
England,  it  was  common  to  take  the  affidavit^  of  par- 
ties previous  to  a  trial  by  jury. 

When  the  case  was  first  advised,  a  majority  of  the 
Court  seemed  to  be  of  opinion  that  the  advocation  was 
competent.  It  was  observed  that  the  examination  of 
a  party  was  a  species  of  prooi ;  and,  as  such,  it  fell 
within  the  provision  of  the  act,  which  was  a  general 
enactment,  and  went  upon  the  principle  that,  where 
the  subject  of  the  action  was  of  a  certain  amount, 
every  party  was  entitled  to  the  benefit  of  a  jury  trial 
as  soon  as  a  proof  was  to  be  taken.  But,  after  a  con- 
sultation with  the  other  judges,  the  Lord  President 
reported  it  to  be  now  the  unanimous  opinion  of  the 


Ifo.  56.  tiOURT  OF  «68l»[ON.  S65 

Court,  tbat  the  judicial  examiniation.  of  n  party  waa^^^^^^^JJ®- 
i)0t  a  proof  within  the  meaiiing  of  the  act ;  and  that.  Turner «. 
therefore,  the  bill  of  advocation  was  premature,  and  ^^^^Jjjf^ ^^ 
incompetent  at  this  stage  of  the  proceedings.  

Proqf. 
Proceu. 

Loid  Ordinary,  Medwyru      For  Advocator,  Sol^Gen.  Hope^^^^^^  act, 
and  Whiffham.  Thomas  Bruce  Jun.  W.  S.  Agent.  JjJ's^JL  4o 

Alt.  Jefi-ey.  Ritchie  and  MiUer,  S.  S.  C.  Agents.      ' 

B.  DtMdas,  Cletk. 

C. 


SECOND  DIVISION. 

No.  LVII.  February  11.  1826. 

MCALLISTER 
against 
SCOTT. 

Jurisdiction. — Small  Debt  Act. — Warrants  for 
execution  granted  hy  justices  tf  the  peace  on  their 
decrees  for  civil  debts  cannot  be  summarily  enforced 

'    by  the  justices  of  a  different  county. 

Scott  obtained  decree  of  the  justices  of  the  peace  for 
Lanarkshire  against  McAllister  for  a  small  debt.  Upon 
this  decree  a  charge  was  given  for  payment;  and 
thereafter  the  justices  granted  warrant  for  the  debtor's 
apprehension  and  imprisonment.  The  debtor^  how* 
eTer»  having,  in  the  meanwhile,  changed  his  residence 
to  the  adjoining  county  of  Dumbarton,  Scott  presented 
a  petition  to  the  justices  of  that  coimty,  prapng  for 
authority  for  putting  the  ^  said  decree  into  executionj 
'  within  their  jurisdiction,  by  apprehending,  poinding. 


9i6  vigxmma  oi^vm        Mp.  «|. 

.11  Feb.  MM.  <  qt  arreatiiig,  tgfimt,  th?  9^4  Al»an^  M'A^i•^r.' 

MStol  ^^  petiMo»  wfw  not  served  mK)9  4te  d^litpr,  ppr  \f49 

Scott^  th«re  any  of4*»  fi«r  »ecvi«e  j  ]xaX  dfj/Lfgn^  th^  jWUc^ 

^tMiilrftoi.    8*^«  **^  4^yerw(»  j— -*  Having  (HWisidered  42m«  p^ 

AMff  A<M     *  tition,  and  decree,  and  act  of  warding  for  execution 

^  produced)  grfmt  their  concurrenice  tQ  &^d  decgree  aad 

*  act  of  warding  for  e^pecutjon  .Mdthin  the  county  of 

'  Dumbarton.' 

The  day  after  the  presentment  of  the  petitioUj  ^ 
without  getting  any  notice  of  the  proceedings,  the 
debtor  was  apprehended  in  Dumbartonshire,  and  car* 
ried  into  the  county  of  La^ark,  y^^!^  ^^  ^^  handed 
ov)er  to  constables  of  the  latter  county,,  by  .whom  he 
was  lodlged  in  the  jail  ^f  Qlaf|gQV(r,,yifh?re  he  remaiijed 
till  liberated  under  letters  of  suspensiout 

.  Tlw  J-cpd  Ordinary  reported  tl^?  ^p^e  pn.tMilffilf* 
bill  to  the  Court  upon  minutes  of  debate. 

^  -.    -•'»    J    Hill'. 

Pleaded  by  the  suspender  f'm/^  uSIa)— Tte  war- 
rant  of  imprisonment  grafted  by  the  justices  for  La^ 
narkshire  had  no  legal  authority  beyond  that  county. 
This  is  dear  at  common  law  ;  and  the  small  deb'^  ayot 
m^es  np .  ionovation.  Therefore,  the  justices  ror 
pig:pbartpnshire  who,  independently  of  the  act,  had 
no  jurisdiction  in  the  matter  at  all,  were  bound  to 
have  conformed  their  procedure  to  the  statutory  regu- 
lations, just  as  if  the  complaint  had  originated  before 
tlhen^elves.  The  charger  might  have  been  allowed, 
perhaps,  to  found  o^  the  decree  and  warrant  pf  imr 
jprisonmex^t  a^  evidence  pf  ^  debt ;  but  these  j[^oceed« 
ingS.cQul4  uot  entitle  the  juaticej^  to  authorise  execiu 
j(io^  against  the  debtor's  person  ox,  property,  without 
)us  having  had  aa  opppftunity  of  being  heard  in  der 
fe^ce^  and  without  having  been  regularly  chai^  for 
.  payment,  i9  f^nwB  ^f  t^fj  stetute. 

The  procedure  in  this  case  canmot  be  supported 
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by  the  practice  of  Indaning  wamuita  itsiuid  by  ma-  ^^  ^^  ^^^ 
gistrates  of  anothcor  riiire,  for  appnbenaion  of  V^^ui^^j^i^^ 

sons  charged  with  the  commission  of  crimes.    Nor  is  s«>tt^ 

it  Mlerant  to  allege  that,  if  decrees  obtained  voiiitT  juMHeHm^ 
the  small  debt  act  cannot  legally  be  enfoinad  in  the^"^^^ 
sommaiy  manner  followed  in  this*  instance,  there  ia 
no  mode  by  whldi  they  can  b^  executed  eastra  territo^ 
rmm  of  the  justices  by  whom  they  were  granted, 
lliia  supposed  defect  in  the  statutory  law  Will  not  en- 
title ju^^  to  osorp  the  powers  of  tte  l^islatnire:  ' 

•  •  •  •  * 

* 

^nswe^ed  by  the  charger— Without  the  power 
wliich  the  justices  for  Dmnbartonshire  exercised  in 
this  ease,  the  leading  object  of  the  statute,  which  was 
the  saving  of  expence  in  the  recovery  of  small  debts, 
would  be  greatly  firustrated.  It  lis  settled  that  homing 
cannot  be  obtained  on  decrees  of  Justices  of  the  peace ; 
Fairlie,  6th  JiUy  1805  (Mor.  App,  F^ccess,  No.  7.) ;  ' 

and  even  a  second  action  before  the  justices  of  another 
county  iniglit  iilso  be  gendered  nugatory  by  the  debtor 
removing  his  person  beyond  their  territory.  Besides, 
justices  woi|Id  thu«  hav^  virtually  the  power  of  re- 
viewing each  other's  decisions ;  and,  in  the  event  of 
opposite  resi^t^i  the  matter  Tfoidd  become  inextri- 
cable. 

3fifare  ik^  power  of  incarceration  was  competent  to 
justices  OB  decreea  fpr  civil  debts,  th^y  had  long  pos- 
sessed that  power  in  relation  to  petty  delinquencies ; 
wdy  in  th$  latter  class  of  cases,  the  justices  for  6ne 
county  were  entitled*  by  u^age,  to  indorse,  or  give 
t^ir  concurrence  to^  the  warrants  of  justices  for  an- 
other county.  When,  therefore,  the  legislature  after- 
wards gave  the  same  magistrates  the  power  of  incar- 
ceration in  relation  to  petty  questions  of  civil  debts,  it 
mfff  fairly  hi^  inferred  that  ^he  warrant  was  left  to  be 


3^8  DECISIONS  OR  "THE  No,  57: 

11  Feb.  18^6:  enforced  in  the  same  manher  as  was  eon>petent  in 
^'^•'Y'^   analogous  cases  in  criminal  matters* 

McAllister  v. 
Scott. 

It  was  the  unanimous  and  clear  opinion  of  (he 

iZ!amt  Court,  that  the  proceedings  were  grossly  irreguhir— 
"^^  being  without  any  authority  from  the  statute,  and  not 

even  sanctioned  by  any  practice  whidi  was  entitled  to 

the  smallest  consideration. 

Lord  Cringkae,  Ordinary.  Fct  tfie  Suspender,  Graham 
Bell.  J.  and  J.  Usher ^  Agents.  For  the  Charger,  Cu^ 
ni'nghame.    A.  P.  Henderson^  Agent.    M'Kcnxie,  Clerk. 

S. 


i«aii 


•  * 


At 

SECOND  DIVISION. 

t 

No.  LVIII.  i^Vftrwaf^  14. 1826. 

r 

4  •  ■ 

THOMAS  SC&rT-^umender, 

against 
JAMES  SKAW^Charger. 

PHocEss.— Suspension. — Suspension  of  a  decree  for 
a  sum  under  £,12  competent  before  extract 

The  Couet  j  on  a  verbal  report  by  Lord  Medwyn,  found 
as  above,  in  conformity  with  two  decisions  in  the  other 
Division;  Gellatly  v.  Child,  15th  June  1884;  and 
Swan  V.  Craig,  17th  May  1825. 

It  was  remarked  on  the  Bench  that,  whatevei' 
doubts  might  have  been  entertained  had  the  question 
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oocoyred  lor  thd  ft^t  time,  yet  a  matter  of  practiee,  ^^  ^e^  ^^^^ 
sadi  as  tUs,  must  be  eooBidered  as  fixed  by  those  two  g^J[|^^ 
deddad  cases. 


Act  i;ullky;^&ni.    G.  SeaU^  W.  S.  Agent  for  Siu|penddr; 


FfMMf. 


I   ' 


FIRST  DIVISION. 

Na  I^IX  February  15. 1826. 

JOHN  HAMILTON,  Esquire,  of  Parkhead, 

agahut 
JAMES  HAMILTON,  and  Othebs. 

UsUKYv^lSt  QUEEV  AiraE,  CHAP.  16,  SECT.   ll.-«* 

CompouMd  interest  being  agreed  an  at  the  end  ^ 
several  jfears,  in  a  settlement  qf  a  past  deht^  the  oc- 
emrnula^^an  takit^gplacey  and  a  band  npan  tidsprin^ 
dple  of  accaiinting  being  granted  ta  the  creditor, 
fmnd  that  this  eauld  not  be  challenged  as  usurious^ 
either  at  common  law,  or  under  the  statute. 

WiixiAM  Hamilton  executed  a  deed  of  settlement, 
1^  whieh  he  conveyed  the  wh(de  of  his  property  to 
his  eldest  son  JohB»  under  c^tain  ccmditions. 

One  of  these  was,  ^  to  make  payment  to  each 
'  of  Ge4^g%  William,  Robert,  Alexamler,  and  Peter 
.'  HamiitoBS,  my  eons,  the  sum  of  £500  sterling.* 
Similar  provisions  are  made  in  favour  of  the  da^ugb* 
tei^;  aad^  with  regard  to  the  third  son  James,  the 
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12  Queen 
Anne^  a  IG, 
sni,  11. 


ift^Feb^c.  swJtt  of  £400  was  to  be  paid  to  him,  he  havbjf  al- 
Hamilton  v.  ^cady  received  the  sum  of  £800 ;  •  all  which  smns 
Hamuton,  Ac.*  ^re  to  be  paid  by  the  said  John  Hamilton,  at  the 

first  term  of  Whitsunday  after  the  elapsing  of  a 
year  and  day  after  my  death ;  and  with  the  due 
and  ordinary  annual  rent  of  said  principal  smns, 
from,  the  said  term  of  payment,  aye  and  until  pay- 
ment;  but  with  this  provision,  that,  in  case  any  of 
the  children  presently  in  family  shall  continue  un- 
married after  my  death,  and  before  the  term  of 
payment  of  the  respective  sums  foresaid,  the  said 
John  Hamilton,  my  son,  is  hereby  boimd  either  to 
keep  them  in  family,  as  becomes  their  station,  or  to 
allow  each  of  them  the  interest  of  the  above  provi« 
sions  from  the  period  of  their  leaving  the  family 
till  the  term  of  payment  of  the  foresaid  sums.' 
Mr  Hamilton  died  in  October  1801,  leaving  seven 
sons  and  three  daughters.    At  this  time,  his  sons, 
James,  William,  and  Robert,  were  settled  in  America 
as  merchants ;  and  Alexander  and  Patrick,  who  had 
been  living  in  family  with  their  father,  continued  af- 
ter his  death  to  reside  with  their  mother,  to  whom  the 
eldest  brother  John  paid  certain  annual  sums,  in  name 
of  board.     In  1807,  they  joined  their  elder  brothers 
in  America,  to  whom  partial  payments  were  made 
also  by  John ;  but  a  considerable  balance  remained 
unpaid. 

In  1815,  William,  who  had  come  from  America, 
and  had  a  power  of  attorney  from  his  brothers,  raised 
an  action  against  John  for  payment  of  "the  balance^ 
and  also  of  the  sums  due  to  the  elder  brothers.  The 
Lord  Ordinary  (Alloway)  having  *  decerned  against 
*  the  defender,'  a  compromise  was  entered  into  be- 
tween the  parties. 
The  agreement  proceeded  upon  this  footing  :«i^The 
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siukid  due  to  Alexander  and  Patri^  were  charg^  as  15  Feb.  1(128. 
payable  at  Martinmas  1801 ;  and  at  the  end  of  each  _  ^^  ^  ^^  ■" 

*    '  .  .         Hamilton ». 

year  after  that  time,  the  interest  was  accumulated  into  Hain]lt9n,  &c 
a  capital  sum^  and  interest  charged  thereupon.     The  ^  "7 
same  principle  of  accounting  was  followed  in  settling  12  Qii««* 
llie  claims  of  the  elder  brothers — ^the  first  charge,  and  ^c^  hi' 
accumulation  of  interest,  commencing  at  Martinmas 
1803 ;  and  no  deduction  was  made  of  the  property  tax 
(iHiile  it  Was  exigible)  on  the  interest  of  the  debt 
therein  contained.     For  the  balance  found  to  be  due 
upon  this  accoimting,  John,  the  eldest  brother,  granted         < 
an  heritable  bond  to  William,  for  himself,  and  as  at-        ^ 
tomey  for  the  other  younger  brothers ;  and,  on  the 
other  hand,  William  executed  formal  discharges  of  the 
different  provisions.     He  was  afterwards  infeft ;  and       ^  . 
his  infeftment  recorded  Sept.  181^. 

In  the  year  1820,  the  pursUer,  the  uncle  oi  the  diffe-^  f 
tent  parties,  obtained  kd  heritable  bond  over  the  same  v 
jproperty^  and,  in  the  clause  of  warrandice,  a  right 
ib  given  to  challenge  the  former  bond.  tJnder  this 
clause,  the  pursuer  first  presented  a  bill  of  suspension 
and  interdict,  for  the  purpose  of  preventing  a  sale  01 
the  property,  which  the  defenders  had  advertised  un-  ^ 

der  a  clause  in  their  bond  empowering  a  sale ;  and  he 
raised  an  action  of  reduction  of  the  bond  itself. 

In  the  original  summoils,  a  charge  of  usury  was 
made,  on  the  ground  that,  in  charging  interest  upon 
the  provisions  due  to  Alexander  and  Patrick,  the  jie- 
riod  from  Which  iriterest  wa$  due  had  been  antedated 
lor  one  year ;  the  provisions  having  been  held  payable?- 
at  Martinmas  1801,  whereas  they  were  not  payable 
till  Martinmas  1802.  Another  ground  of  I'eductioil 
was  a  special  nullity  on  the  act  46  Greo.  lit.  c.  65| 
^  116,  relative  to  the  property-tax  duty,  which,  in  tb^ 
calculation,  had  been  left  out  of  view^ 
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^^vliw       '^^  ^^^^  Ordinary  (Eldin)  *  repelled  the  reason 
HfZutonv.    ^  ^^ reduction ;  assoilzied  the  defenders ;  and  decem-i 

Hamilton,  &c.  <  ^^^ 

Thereafter,  the  case  came  before  Lord  Medwyn 
upon  a  representation  for  the  pursuer ;  and  a  sup|^ 
mentary  summons  was  raised,  libelling  usury,  upon 
the  ground  that,  in  bringing  out  the  balance  due  to 
the  younger  brothers,  interest  had  been  annually  ad« 
ded  to  the  sum  due,  and  interest  charged  on  the  jsie* 
cumulated  sum. 

Lord  Medwyn  pronounced  this  interlocutor  :--^ 
The  Lord  Ordinary  having  considered  this  repre* 
sentation,  with  the  answers  thereto,  and  whole  pro- 
cess,  alters  the  interlocutor  complained  of;  and 
finds  that  the  bond  and  disposition  in  security  grant- 
ed by  John  Hamilton  of  Eastquarter,  on  30th  Au- 
gust 1815,  for  the  sum  of  £1S35.  15s.  is  express- 
ly said  to  be  for  the  balance  of  the  provisions  stni 
due  to  the  granter's  four  brothers  ;  and,  by  a  state 
dated  15th  August  1815,  it  appears  that»  in  bringing 
out  said  balance,  interest  has  been  annually  added  to 
the  sum  due,  and  interest  on  the  accumulated  sum 
charged,  although  it  is  not  allied  that  any  interme- 
diate settlement  of  the  accounts  had  taken  plaee: 
Finds  that  no  action  can  be  sustained  on  this  bond, 
in  respect  the  same  has  in  this  manner  been  made 
up  in  part  of  undue  exactions ;  and  so  reduces,  de^* 
cems,  and  declares,'  &c. 

The  Lord  Ordinary  afterwards  refused  a  re}Nre« 
sentation  against  this  judgment^  and  subjoined  this 
note : — ^  The  Lord  Ordinary  kept  in  view  the  judgment 

*  of  the  Court  in  Colquhoun  r.  Dun,  12th  Feb.  1790, 
'  in  pronouncing  the  interlocutor  represented  against 

*  The  only  difference  betwe^i  the  two  cases  is,  that, 

*  in  the  one,  interest  was  ch^ged  upon  intei^st  half-* 
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*  jwAy^  and  in  die  otiier  only  anniialiy.     But  this  15  Feb.  1826. 
'  does  not  fieein  to  make  any  essential  difference  on    "^  ^  "-^ 

*  the  case.    In  both,  interest  upon  interest  is  charged,  Hamoton,  &c. 

*  which»  at  coiiunon  law,  is  unlawftiL    (See  Hume.„  ~^* 
'  vol.  i.  p.  498,  referring  to  jUrKenme,   Stmrf  andi2  Qmm 

'  BohUmJ;  and,  in  both,  more  than  £5  for  the  for-^\?  '^' 
Vbearaoce  of  £100  lor  a  year,  and  after  that  rate 
^  .for  a  longer  thane,  has  been  neceiTed,  which  makes  it 
'  void  by  the  atatote  of  Queen  Anne.    (See  the  state* 

*  ment  nude  by  Lord  Tbnrlow  as  to  the  law  of  Eng- 
'  land  on  the  sulgect  of  compound  interest,  quoted  by 
'  Comgn  OH  Umrff^  p.  148,  Note).  It  is  presumed 
'  that  the  Matuted  of  usury  must  be  enforced  till  they 
^  are  repealed,  and  more  especially  in  a  case  where 
'  there  is  no  question  about  penalties.' 

In  a  redafaning  petition,  the  d^enders  maiktained 
-^That  there  was  no  ground,  either  in  the  common 
law  or  in  the  Britidi  statutes  since  the  Uni(»],  as  they 
had  been  explained  by  decisions  and  authorities,  for 
challenging  the  bond  as  usurious.  It  had  long  been 
a  practice  among  menrhants  and  bankers  to  add 
the  interest  to  the  principal  suili  yearly  on  dccouftts 
kept  with  them,  and  to  allow  interest,  on  this  accu^ 
aralated  principal  interest;  and,  on  the  other  hand, 
when  tite  balanoe  was  in  their  fiivour,  to  charge  inte-* 
rest  in  tiiie  same  way.  The  parties  in  this  case,  being 
merchants,  followed  this  course.  Nothing  moire  than 
Sper  cent  was  stipnlatdd.  Hie  accounting  ptooeeded 
wpm  a  settlement  of  past  accdunts ;  iand  a  transaction 
ef  this  nature  never  was  considared  usulioufl  or  excep- 
tionable on  any  groUnd  of  law. 

It  is  true  that,  in  some  cases,  a  praspectire  agree- 
ment to  pay  interest  quarterly  or  holf-yearly,  and  to 
accumulate  and  charge  interest  on  the  accumulated 
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4^Teik  Itt6.iium  in  the.  event  of  the  interest  inot  lieu^  .oegnlarly 
^^  »  ^'  paicU  bad  been  held  usttrions.  But  tbie  did  not  a^ly 
Hamiitoii^  kc  to  pro^)ectiv;e  accumnlatiow.  to  take  iplwe.  wljr.  loi;. 
^^^  nually,  and  still  leas  ta  a  aettlomenticf .«  4riit  jMt 

12  Qmm        due. 

«^0A  IK  If»  Indeed,  the  settlement  is  a  miere  ooTer4ni?coiioeal 

a.  previously  existing,  stipjilatiiia  for  more  than  Sper 
cent,  audi  an  agveemont  mi^bt  be. set  aside*/  Btttrif 
•  it  be  a  bona  Jida .  settlement,  as  the.  one.  in,  question 

waSy  it  cannot,  be  reached  bjr  the  usury  lowa^  Usury 
contemplates  a  Joan  of  money  on  condition  of  raeeir-^ 
ing  illegal  interest ;  but  the  statute  has  no  ccnmexk^ 
with  a  h(ma  fide  settlement  of  what  is. past  due  with^ 
out  any  previous  stipulation. 

By  the  late  practice  of  the  Court,  periodical  aocimiu<^ 
lations  bave  been  allowed  expostfactOy  and  appointed  .to 
be  made  by  order  of  the  Court,  without  any  compact  or 
agreement  of  the  parties  to  that  effect  In  the ca^es.of 
'  Hall  e.  Gordon,  Nov.  23«  1818,  and  of  HamiUon  r. 
Marshall,  2dth  Feb.  1813,  a  periodical  aocumulation 
at  the  end  of  eveiy  three  y^rs  was  allowed*.  But 
many  cases  might  be  siippoeed  where  it  would  not  opj^ 
b^  right,  but  tbe  duty  of  the  Court,  to  order  annual 
accumulations. 
>  *  .    None  of  \he  cases  founded  on  by  the  respond^ 

^  since  the  act  ^f  Queen  Anne  have  any  application  to 

an  accumulation  at  the  end  of  the  year — ^they  are  all 
exposed  to  sm  objection  which,  strictly  speal^ing,  conies 
within  the. statute,  though  not  always  illegal,  nanpie^, 
that  the  accumulation  took  place  upon  tarmly,  pay-* 
m&aiAi  witfaJD  the  year,,  and  that  therefore  niore  tl^n 
5  per  cent,  was  taken'by  the  creditor ;  Lady  Baird  f?. 
Earl  of  Kinghom,  26tfi  Jan.  1669,  Mor.  p.,  16.410"; 
Pun  c.  Colquhoun,  12th  Feb.  1790,  Mor.  p.  a6,486.  . 
By  the  law  of  England,  periodical  acaunulatjons  oa 
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a  debt  past  doe  is  allowed ;  ComftftLaw  qf  Usury,  p.  i*  Feu  issc 
146;  CaMot  v.  Walker,  S  Amglruiker,  p.  495.     In,'"^^"^ 
this  last  case,  the  striking  of  a  balance  at  every  quar- Hamilton,  && 
ter,  and  chaining  interest  thereon^  was  found  l^al.     ^ 

12 
»ecL  11. 


case  does  not  depend  altogether  upon  the  sta? 
tute  of  Qaean  Anne;  That  statute  merely  limited  the 
rate  of  interest  tx>&veper  cent. ;  but  the  taking  of  com-- 
pofund  interest  was  ecmtrary  to  Ucw,  long  prior  to  its 
enactment ;  and  this  rule  is  founded  on  the  Roman 
Utw  ;  Code  ir.  tit.  S2,  JDe  Usuris;  9&  Fbet,  tit  1,  § 
80  ;^  M'Kemiey  Ueury,  No.  5 ;  Lady  Baird  f>*  Earl  of 
Kinghom,  26th  Jan.  1669- 

It  makes  no  difference  that  the  stipulation  was  re- 
CroepectiTe ;  because,  in  the  later  case  of  Dun  v..  Col- 
qidimih,  ISMh  Feb.  1798,  Mor.  p.  16,486,  a  bill  was 
taken  for  l^gbue  aceumulations, .  and  yet  was  hcild 
null  and  void*  It  is  no  doubt  lawfid  to  accumulate 
bygone  interest  into  a  capital,  where  the  parties  meet 
at  the  different  periods  when  it  falls  due,  and  so  coni- 
Ttirt  it  into  a  capital;  but  it  is  contrary  to  law  to 
elaet  interest '  ufion  interest  for  a  series  of  years, 
without  any  intervening  settlement,  and  to  form  it  in- 
to a  capital,  as  was  done  in  the  present  case;  Sank. 
B.  i.  tit.  21,  $  14 ;  Stair ;  Hume^  vol.  i.  p.  498. 

By  the  law  of  England  also,  accumulations  of  this 
nature  are  prohibited,  unless  there  be  an  express 
agreement,  whereby  the  debtor  is  pul;  fully  upon  his 
gtiard. ;  Davies  and  others,  2  Cm^^beUy  p.  486,  note ; 
and  compQund  interest  is  completely  fixed  to  be  ille- 
gal. :  ■  'i  -J 

But  the  transaction  also  falls  within  &e  act  of  Queen 
Anne;  for  it  itf  not  confined  to  the  taking  of  more 
that  five  per  cent  in  one  year,  or  for  a  shorter  periad 
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UFefi.  mc  than  a  year»  but  is  extaided*te  the  takbag  cf  aKn 
Ha^to    '   ***^^  ^^®  -P^  ^^'*  ^"^'^  a»atta«,  for  a  longer  pedodt 


Hfliaaton,&c.aiid9  in  the  pteaent  caae>  althoni^the.petiftiaiien  nly 
u^^^iT^  charged  fire  per  cent,  fat  the  fiist  jesat^  yet  tiiey  ^ 
13  Qu$0n  tained  more  thaa  this  for  a  longer  period  of  time,  by 
mL  11.         accamnlating  the  interest  yearly  into  a  JDifiMal  8iu&» 


and  diarging  interest  on  the  <v(hol& 

la  uetther  of  the;iaibSB^  wtteate  pedodienl* aDcttHodbu 
•tion  Were  sosteined^  did  tile  questkn.  oeon  betifeca 
a  debtor  and  creditor.  In  the  one  ease,  it  was  aa  act 
counting  between  a  tutor  and  puptl,  and  in  the  othtt 
between  a  trustee  and  his  constituent ;  so  that  the 
point  related  to  th^  due  administrati^m  of  the  tutor 
and  trustee  in  their  official  capacity. 

A  majority  of  ^  Court  were  of  ofMrnon  that  ^ 
bond  could  not  be  challenged  as  usurious  under  the 
act  of  Qneen  Anne.  Lord  Hermand  indeed  thought 
that  this  ew  po&t  facto  charging  (tf  compound  interest^ 
at  the  end  of  a  number  of  years,  was  ^^pressive,  and 
ought  not  to  be  sanctioned*  It  was  true  that  the  cre- 
ditor could,  at  the  end  of  every  year,  take  up  die  in- 
terest, and  lend  it  out  again  as  a  capital  sum ;  but  the 
operation  here  was  quite  difii^rent ;  more  than  5  jmt 
eefttt.  had  in  fact  been  stipulated,  and  an  annual  a6- 
cumulation  of  interest  had  been  agreed  on  under  cir- 
cumstances which'  should  not  be  sanctkmed  by  the 
Court.  8o  that  the  bond  was  objectionable,*  both  un- 
der the  statute  of  ^een  Anne,  and  at  ooniition  law» 
The  rest  of  their  Lordships,  however,  were  of  0|rinioa 
that  Ae  transaction  was  (in  the  dreumstbnces  of  the 
case)  perfectly  fair  and  reasonable — ^that  there  was  uq 
ground  whdtt»ver  for  the  ciiai^  of  liswy-^^uid^  in  fact, 
that  the  eldest  brother  only  did  what  hi  fidmess  he 
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iN»  boQid  todo,  alitflr  lotapiag  bcick  the  provisMas  A*  >'4b.  um- 
tf  tlM  «ttM» for  BO  Jflog  a  period.  h2S» 

Thebt  LocddupB,  IiAwever,  wene  of  opiatttii  tiiaft  the  Haaniitaa.  &o. 
fmeaer  wm  HUttMed  to-a  dednctlMn  of  tht  prnfottj  ^^^^ 
tax  «m  4iie  intarast  of  Oie  debt»  while  the  tax  janb-^f  qm^ 
flirted.     Indeed^  it  did  notapprar  that  tibis.  had  hbssLMcL  ii. 
objected  to  by  the  defenders. 

Vke  C99irt  therefore  altercd  the  iaterioeiitote  of 
die  Lord  Qidiiiaiy;  nmoSizied  the  defindett;  fcNUsid 
<9ie  poimiw  entitiod  to  deduetion  pf  the  property  tax ; 
tat  found  him  IhtUe  to  the  defenders  in  the  expenoes 
ofproeess. 

Vaik  Oi&aufi  EitOm  and  Medmua,  Act  J^fi^  SAaw. 
Agtia^i^  Ckarks  Fiaher.  Alt.  Moaarieff,  Gillies.  Agents, 
Campbell  and  Clason.    Sir  W,  Scott,  Clerl. 

c: 


FIMST  DIVISION. 

N<h  LX.  February  l^.  1826. 

fin  HUGH  MUNBO  of  Foulis 

«igtimtt 
GEQRGi!  MUNBO  and  Othebs. 

TAlIJSIS.^IlfFSFTJlif£NTd~CLAUS£* — 1.  AprOCUTO^ 

tmy  of  ffesigmUifm  beit^  granted  to  resign  Um4s^ 
^c*  im^  Jumd^  ^my  immediate  Imrful  stiperiors 

*  of  ike  same^  or  qf  their  eemmedemere  m  their 

*  nmmB^  hmmg  power  to  receive  reeignatione^  and 
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1$  IFfih.  l(l» 


Munro9> 
Moi^ro,  &c* 

TaiiMie. 

TnffiflmenL 

Claim. 


*  i9  gra$d  new  imfe/iment^  to  bg  ma^ 

*  by  mei  ^c.  heldio  be  a  emfident  procmfoiery  t^ 
reeignatiem  in  fa/omur  f^  the  eeriee  ^  ieir$  uji 
^tenvards- designed^  alAaugk^  bjf  Ae  tmud  end  more 
earpect  style,  &e  wards^  ^Jbr  new  k^i^iment$\  ougH 
40  be  inserted  bqfistre  tie  words  ^  to  be  nmde  end 
^  grunted.^ 

9.  A  dedstratk^ihak  debts  and  deeds  shoMhe  in 
1   ihemselMswiiUaiadvaidfandqfno^^ 
;  '^  ether  heirs  4if  emtaU^  emd  the  eaidUrnds^  ^, 
•   held  to  be  sffjfident  wi&ant  a  dedarmtien  that  Aeg 
should  be  null  and  void  as  against  thecanirmensr. 
&  In  the  cUrnse  qf  an  entail^  contakiing  the  nsnal 
prohibitions  and  Umitaikms^  the  introdneiicn  4jf  c 
douse  i^devdufion  (in  the  event  ^  an  heir  inpos^ 
session  being  disqual^d  by  succeeding  to  another 
estatefand  takinga  d^erent  name  and  arms)  found 
not  to  cut  4^  the  connexion  qf  Ae  subsequent  prM- 
biiions  with  those  preceding^  or  to  Umit  the  ^eet  qf 
the  subsequent  prohibitions  to  the  hdre  taking  by 
such  devduOon. 


Harry  Mukeo  executed  a  tailzie  of  the  estate 
of  Foiili8>  is  which,  after  oUiging  himself  to  lengn 
the  lands  '  in  the  hands  of  my  immediate  lawful  si^ 
^  riors  of  the  same  (here  the  ordinary  words  '  for  new 
^  iiilieftment' are  omitted)  to  he  made,gra]lted^  and  giiceh 
'  to  myself,  &C.' he  granted  a  procuratory  of  resignation 
in  the  following  terms :— ^*  Likeas  I,  by  these  presents, 
^  with  and  under  the  reservations,  conditions,  provi- 
^  tsions^  lisaaktil^^ 

^  soltttiVe,  ikm^rs;  p0Baltie3,aail  ^tecfauratloiis  after  men- 
^  tioB»d;  resign,  surreitder^  upgive,  orezgive,  and  de- 
* '  liver  al)  and  sundry  the  lands,  barai^, '  and*  other 
<  hteritdged  aftey^mentiomed^  viz.  all  and^hail  the  lands 
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I*  mediato'ljnrftd  svmriors  of  the  .nine,  or  of  their, ^"""nr^^, 
'  t  conoiasslqiiemia  thelrnames^  iumiigpeiviQrta  nnive  Munro,  && 
^^  i«6%iiaticnB^aiid  to  ginnt  h0iriii^^ 

»^  >and  gXMBted  to  mo' the  said  Sir  Hany  Mvnra,  my-/»/<n>n«at   ; 
>H\8elfy  ^miiom  faUi]]|;v*  to^  Hugh.  Mimrcv  "niy  eldest  tew-  ^^''*^' 


'  fill  son,  and  the  heirs  male  of  his  foody ; .  ndsom  fid]- 
•^ing/ tocib^setto  (i£s0l]x6tmibi^ta^ 
^thnii^Mid'ilknilifitioi^  Bnt 

^;'ft]]4^VBd»n4he  nooak  ^OMTditfaiPs,'  pixmigioB8» 
/  flii)»  isondttioD  al^miyB/  asi  it  is  heMliy.eaqiraBaljr  l^ro- 
^xvidBdiaad  'dedared,.  thatttbe  .wfaide  hsinr  of  tajyizie 
^  and  aobfltituteSy  &c.  ahull  be  oUiy^ed  to  iisaimie,'  use, 
.^  apd  bear»  »a]id  conataiitty  retain,  Ahe  sumame^fanna, 
^  a^d  defi^BadML  of  Munro  of  Floiitisj-  And*  dedar^ 
f  ing^  «8  it  is  herebf  expnaAy  pitoiided  .and  declared, 
Vt^'in^casd  any^sf  the  heiirs  and  AhetitiiteaAahoTe 

*  mentioned  shall  happen  to  succeed  to  any  other  title 
\*'or  dignity,  iwlieseby  the  8urna]iie,)aaEK&s,  anddesi^a^ 
^^  tion^  M^wro  of  Foiil]ff.iBigkfc.hetotatt)r8optted»  See. 

*  the  heir  so  succeeding  shall  be  oUiged  to  flanude 
^  himself  of  the  aforesaid  lands,  &c.  in  favour  of  the 
^Bfist  heir  of  ^iattzie  for  tiie  time;  but: with  and 
^  nader  tiie  reservatacaas)  conditioni^  and  danaes  in 
^•4lde  ptesenfcrij^:  Aiul  with  and .  under  this  Umi- 
f^taikm  BMAijmmmottf  as  it  »i  herriqr  ^qireaB^  pro- 
.1  aaded  aod/dedared,  th«t  the  lands,  &c' shall  not.bfe 
rVaffoBtedoribfirdeiied  witii  thei  ddiHe  ordeede^of  any 
%is£.^^^mb9i  aioresaidi;  or .  subetitiites :' .  And  also  ua- 
deiJt|ie^(reatiM*ion^  Vihtttitehatt^nol^  be^laBPiiil  to imy 
i^.efitiiBjiuid-heka  and  wiwtiAiitw  tOiUlta)  wJuttornte, 
^ybnihe.eodet  irf .  suQeessieii  theirebyjiwTescii^^  Sfc^ 
'  nor  to  sell,  alienate,  j&o. ;  9M  .to^idg  .anyt  oliiear  fact 
*'  er  d^.  vflBfgtehy  the  aidd;  kindS:  may  be  affieoted.  in 

^wjr  MUnna^^^imy.' .  lurtlK  jiiritmit  Aud^  c$»oliiltye 
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Munro  o. 
Munro,  &c. 

ToUmU. 

MnfeflftmU. 

Cksne. 


^  clause  it  is  declared,  '  that  in  case  any  of  tibe  heiiB.  of 
'  tailzie  should  contravene  tlte  oonditionSy  not  only  .all 
<  such  acts,  deeds,  and  debts  contracted,  done^  or.com- 
*  mitted  contrary  thereto,'  shall  b^  in  themselves  null 
«id  void,  &c ;  but  also  the  perscm  or  pei:Mns  so  cooh 
trarening  shall,  for  huns(9f  or  herself  allenariy,  ipm 
fiicto^  amit,  lose,  and  forfeit  all  right,  titles  or  inteoest 
•which  he  or  she  have  to  or  in  the  said  lands  and  es- 
tate, and  the  same ahall  become vnid  and  extinct;  and 
the  said  taiLiied  lands  shall  devKdve  to  the  maA  heir 
-cf  tailzie  appointed  to  succeed^  &c. 

Hie  pursuer,  the  entailer's  eldest  aim,  «nd  the  first 
anbstitgte,  having  executed  the  pnjcnratory,  and  ob- 
tained infi^itment  on  it,  in  terms  of  the  entail,  after** 
wards  brought  an  action  against  the  other  sabstitotes, 
tahave  it  Sound  and  dedamt,  that  he  was  entitled  to 
possess  the  estate  free  firom  <he  fetteis  of  tibe  tailsfe. 


In  this  he  pleadec^lst.  That  the  procoratory  waft 
inept,  because  it  merdiy  gave  warrant  to  isesign  the 
lands  into  the  hands  of  the  superior,  or  his  conuais* 
fiooners,  without  expresting  for  what  purpose  they 
were  so  resigned,  or  oontaining  any  authority  *  ibr 
^  new  infeftiMnt'  tt^  be  granted  either  to  tihe  reslgnet* 
-or  any  other  person.  As  these  words  do  not  ooeur, 
4ie  legal  erastruction  of  the  clause  ismerely  that  the 
lands  shall  be  ra%ned  to  the  commissioiievB  snAo- 
Tiaed  to  gnuQit  new  infeftments  to  the  resigner  ot 
ethers;  but  there  is  no  call  upon  them  to  exsrcis6 
this  authwity*  The  psrocuratory,  theielbre,  is  dthsr 
for  a  reagnation  ad  reimmeiUiam  m  the  hands  of  the 
superior,  or  else  it  is  quite  in4^  the  most  mateiial 
and  essmtial  words  bdng  <>mitted. 

SeoanMy^  That,  as  there  was  no  dedaraticm  in  the 
entail,  that  the  acts,  &c.  doUe  contrary  to  it>  should  be 
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iftdl  aad  void  against  the  coatravener,  as  was  asserted,  u^t^  itia 
under  the  statute  1S95»  the  pnrsuer  was  not  bdun^  by  Mumo  «i     ' 
the  entail,  or  by  the  declaration  that  the  aets  so  done  MmirQ>ac  ' 
were  to  be  in  themsdves  null  and  void.     Thirdly^  ToUmu. 
That,  according  to  the  strfct  grtmmatical  constm^v^^^S!?^ 
tion  of  the  clauses  of  the  entail,  the  only  obligii^ 
tfim  laid  upon  the  substitutes  called  to  the  raebes* 
sion  was  to  bear  the  name  and  arms  of*  MYmro  of 
Foulis ;  and  it  was  only  in  the  event  of  any  of  thenf 
suceeediiig  to  seme  other  estate  or  title,  which  shodltt 
make  it  impossible  for  him  to  do  so,  that  he  is  directe<iF 
tdifH^iiit  hiihs^lf  of  the  estate,  and  to  make  it  over  to 
the   succeeding  substitutes,   under  the  ppohibitienfi^ 
agaMst  contracting  debt,  altering  the  KfrAer  of  suc^^ 
cession,  atid  other  restrictions  and  limitations  con^ 
tained  in   the  prohibitory,  irritant,  tod  resoIu€f« 

ClnuSeS.' 

On  these  grounds,  and  on  the  principles  of  strict 
construction  to  be  applied  to  entaife,  the  pursuer 
tnaintmned  that  he  wa»  entitled  to  hold  the  estate  tree 
from  its  fetters. 

• 

The  defenders  answered^^FHr^,  The  words,  ^  for 
^  mew  infeftnent,'  omitted,  probaMy  by  mistake,  in 
the  procuratory  of  rengnation,  are  uraaeoessarf  aildf 
immaterial.  Hie  resignation  does  not  bear  to  b^  aii 
remmiewlktm.  Ifhe  superior,  therefwe,  is  not  entitkdf 
to  keep- the  landii;  and  the  inost  obvious  and  el^ar 
fiaectioB  of  the  procuratory  is>  that  they  (i .  e.  the 
kmdfl  or  inle6nent  in  them)  are  '*  to  be  made  and 
'  granted*  to  the  resigner  and  his  substitutes,  accord^ 
iag  to '  the  terms  of  the  procuratory.  Brides,  the 
pursuer  has  already  *  executed  this  procuratory,  and 
taken  infeftment  on  the  diarter  of  resignation  pro- 
ceeding upon  it ;  and  it  is  therefore  too  late  for  him. 


d8» 
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Ihk^/ 


Munro  t^ .  . 

TaUMiA 
InffJtmmtU 

CUtU99. 


1ft  F^b.  i$8&  in.tlie  itffmoi  a  dedArator,  ikw  to  briacig  lorwarafaa 
objection  such  as  this,  whkh  goes  directly  totra^lMr 
his  own  title  to  the  estate. 

Seemdly^  The  act  1685  does  not  ttH|0Ste  that  tins' 
acts  and  deeds  shall^be  declared  null  an4  vpld'against 
the  Cdntravener  himself «  Neither,  •  indeed,  onili  this 
be  d<xie  effectually,  for  the  oontravener  must  remain 
liable  for  his  own  acts  and  deeds.  And  all  that  the 
act  requires  is,  that  there  should  be  clauses  declar*' 
ing  such  deeds  to  be  ^Mn  themselves  null  and  void,", 
which  are  the  very  expressions  used  in  the  present 
deed  of  entail.  The  plain,  obvious,  and  only  Icgi-* 
timate  construction  of  the  ^pohibitoiy  clause,  lays 
all  the  fetters  on  evety  heir  and  substitute  called  to 
the  succession ;  and  it  is  only  in  the  event  of  any  of 
them  succeeding  to  an  estate  or  dignity  which  dis-* 
ables  them,  from  bearing  iht  name  and  arms  of  the. 
entailer,  that  they  are  ^cUrected  to  make  over  the 
estate  to  the  next  substitute,'  ^  under  the  reservatioos, 
'  conditions,  &c.  contained  in  this  present  tight*  The 
d^ed  then  goes  on  to  lay  the  re8ervati<in»  anft  lettttv 
expressly  and  directly  upon  all  the  sUbstkutes. 


.•v> 


The  Lord  Ordinary  '  lepelled  €he  defeoMa-;  aad-de^ 
^  oomfid  canfMrm  to  the  eondusions  of  tfa»  libeL'^^-f^But 
the  Court  were  clearly  of  opinion  that»  B0twiih8taiid-< 
ing  the  strict  construction  to  be  api^ted  ta-  entails^  «c«. 
eonting  to  whidi  fetters  were  not  to  be  raised  up>by 
implication,  their  clauses  and  words  must  be  takenVin 
their  direct  and  obvious  meanings,  and  must  not^  be 
distorted  into  senses  wfaidi  they  will  not  fsMy  bwv 
for  the  purpose  of  defeating  the  plaudy  expM99ed  iiH 
tention  of  the  maker  of  the  deed. 


1 1 


Their  JUo]:iisliips^.i!heKfi9f^  unanuttoialy  aMd^'tiis 
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interlocator  of  the  Lord  Or^bary;  dnd  stistalned  theiftt'iAi.  iM& 
defences.    *  „*^^  ^  "~^  . 

^  JMunro, Ad.   ' 

£<»v2  fUiM,  OcdiiiiiY.       <Aet  IkMn  of  Fa^i^  Cr/mHwnf      — — 
Mancrieffi        John  Forman,  W.  S.  Agent.        Alt.  T.  T''^£^.  " 
Thomson,  FuOarton.    Thomas  M'Kenzkj  W.  S.  Agent.  clST^ 
Jtfr  JETanitl^,  Clerk.         ' 


"^  1 


SECOND  Bins  JON.      ; 

No.  LXI.  February  16. 1886.  < 

BDWARD  PATERSON 

ageitut 

DUNCAN  COWiAN. 

1669»  c.  9.— *^i>  arrestment  being  loosed  by  an  ewe-' 
cmtkn  qf  loosing  reguiafiy  servedby  a  messenger  on 
Ae  arrestee,  he  is  in  st^fetg  to  f&y  the  dAttohis 
original  creditor^  allkough  the  letters  ^hosing. may 
be  dated  prior  to  the  time  at  which  Ae  atresbnent 
VHSslaidon;  the  letters,  by  the  general  style^  con^ 
taining  a  warrant  to  loose  all  arrestments  that  may 
be  e^terwards  used  at  the  instance  of  the  arrester 
wpon  any  goods,  gear,  t^.  belonging  to  the  debtor. 
Arrestment  being  used  on  the  dependence  of  an  action 
in  aninferior  court,  the  quinquennial presoripiion  m« 
traduced  by  the  statute  I669f  e.  %  runs  Jrom  the 
date  of  the  decree  in  that  court,  and  is  not  iiUerrupt' 
.  ed  by  a. process  qf  suspension  brought  <tf  that  detree 
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£ccLE6  eaaA  Company  md  tlieur  majidatai^  raiacd  i»t 
action  in  the  sheriff-court  against  Robert  GnmgiQi^ 
Cowtti*  on  the  dependence  of  which  they  used  arrestments ; 
jm^  jAr#f  (80th  Dec.  ISIS)  m  th»  handr  of  Ml-  John  Fib 
Arrmimmt  csim,  ^  prc^rietor  of  the  General  RagrWarehot)3e  in 
A^]m^9.  ^  Blair  Street,'  and  Archibald  Jaek^  the  Iceepev  or  deric 
thereof ;  and  afterwards  (on  the  l6th  Jan.  and  5th  June 
1815)  in  the  hands  of  Cowan  (Pitcaim's  successor  in 
the  Warehouse)  and  the  same  Archibald  Jack,  who 
continued  to  be  the  keeper  or  clerk.  All  these  three 
arrestments  were  severally  loosed  by  the  executions  of 
these  dates  respectively,  S6th  Feb«  1814,  31st  Jan. 
1815,  and  24th  June  1815;  of  letters  of  loosing,  dated 
and  signeted  on  the  S6th  Feb.  1814.  The  will  of 
these  letters  (which  were  obtained  upon  bijl  for  lo0ik 
ing  the  first  arrestment  of  80th  Dec.  181S,  and  of 
course  upon  caution  to  jnike  tiie  gOOd(  then  attach* 
ed  furthcoming)  chargiod  the  messengers,  *  that  on 
'  sight  hereof  ye  p8«9,  and  in  our  name  and  autho- 
'  rity  loose  the  foresaid  arrestment  used  at  the  in- 
*  staaea  of  the  said  Janmi  Bedev  aad^hift  said  BlM^ 
'  dBtasy,  in  th»  haads  o£  the  mid  Afclubpid  Jwlt;  and 
^  favw  oft  aay  such  aneatnieot  shall  be  u^eAM  thein- 
f  stonee  of  die  said  James  Eedss  tipan  any  gsods, 
^  gear»  dabts»  and  sums  of  nMmey«  or  Qi&»&t  tfpvasble 
^  sufa]edB,  beloB^i^  to  the  opmplainWf  that  ye  a«  oft 
>  loose  and  take  off  the  s^sne/  The  acresianQiiti  of 
Mth  Jan.  and  filh  June  ISlSbeins  tbw  lowed  I^lhe 
exeeatien  of  these  lettera  on  the  Slst  Jan..  mi  iMth 
June  of  Hust  year^  Gowan  paid  the  debts  then  dns  to 
Oranger.  Bodies  and  his  mandateiy  obtained  detsDie 
iigainst  Gnmf^,  in  the  ahetiff^court*  6*  the  8th  of 
August  1815.  Granger,  being  charged  on  this  decree, 
•suspended,  upon  cautian-<-*^Pat»raon»  the  pursoer  of 
4iie  present  l^^iQn,  becgmii^  hie  wstimur  in  the  sus- 
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pension.    The  letters  having,  after  a  long  litigationi  16  Feb.  18M. 
been  found  orderly  x)roceeded,  Paterson,  as  cautioner  ^~  ^  "^ 
in  the  suspension,  was  obliged  to  pay  the  whole  debtcowan. 
to  Ecdes,  and  obtained  from  him  an  assignation  tox)i«Z3* 
the  decree,  and  to  the  diligence  which  had  been  used  ArrettmenL 
01k  the  dependence  before  the  sheriff.   He  then  brought  ^oi  ig69,  e.  8u 
the  present  process  of  furthcoming  against  Granger^ 
aad  Cowan  the  arrestee. 

Cowan  pleaded,  in  defence — 1st,  That  the  arrest- 
nkents  used  in  his  hands  were  effectually  loosed  by  the 
executions  of  loosing  already  mentioned;  and,  2d, 
That,  as  no  process  had  been  insisted  in  on  the  arrest- 
ments for  more  than  five  yiears  after  the  date  of  the 
sheriff's  decree^  they  fell  under  the  prescription  of  the 
act  1669,  c.  9.* 

The  case  catne  before  Lord  Mackenzie  (Ordinary) 
who  took  it  to  report  on  informations,  in  whidi  the 
pursuer  pleaded — ^The  letters  of  loosing,  dated  on  the 
26th  February  1814,  were  obtained  on  caution  that  the 
goods  or  debt  arrested  on  the  30th  December  preced- 
ing should  be  furthcoming. 

They,  therefore,  could  give  no  Vdlid  warrant  for 
loosing  subsequent  arrestments  used  after  their  date, 
and  in  which  no  caution  had  been  found.  The 
w<xrdfl  o£  the  will  appear  to  be  inaccurate ;  but  they 
must  be  interpreted  by  the  narrative  on  which  the  will 
proceeds,  which  bears  special  reference  to  the  arrest- 
ments already  used,  and  that  caution  had  been  found 
to  make  the  goods  tiius  attached  by  it  furthcoming. 

Bb 


*  Tlieie  was  a  third  defence,  «i«>  that  Patenon,  helng  the  cautioner  in 
the  suspension,  and, also  having  been  cautioner  in  the  letters  of  loosing, 
was  barred  fnm  inristing  in  this  action ;  but  no  reference  whatever  was 
made  to  this  plea  in  the  dedslon  of  the  case. 
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19  Feb.  1826.  The  truth  is,  that  the  dtyle  of  the  will  has  erroiieoTisIy 

^^^^^'Y"'^    been  allowed  to  remain  the  same  as  it  was  in  the  an- 

Cowan.         cient  practice,  when  messengers  received  caution  jixi}^ 

^^~J"      catum  solvif  and  not  merely  to  make  the  goods  farth«* 

Arratment     eoming,  as  is  the  course  in  more  modern  times ;  vide 

Aaim^9.Ersh  B.  iii.  tit.  6,  j  13.     This  style  has  lately  been 

corrected  by  a  resolution  of  the  Sodety  of  Writers  to 

the  Signet,  18th  December  18S2.     But  the  imiv^. 

sality  of  the  error  cannot  prejudice  ihe  just  rights  of 

the  pursuer,  nor  validate  an  execution  of  loosing,  which 

was  in  fact  obtained,  as  to  the  second  and  third  mrest- 

iHents,  without  caution.     The  defence  of  prescription 

is  obviated  by  the  suspension,  which  kept  the  process 

m  dependence  till  it  was  finally  decided  in  this  Court 

recently  before  the  raising  of  the  present  action. 

The  pursuer  answered — ^The  resolutions  of  the  So- 
ciety of  Writers  to  the  Signet  in  1822  prove  that  th^ 
style  of  the  letters  of  loosing,  in  the  present  case,  was 
fisual,  and,  indeed,  universal  at  its  date ;  and,  in  such 
eases  as  this,  if  there  was  an  error  comnutted,  the 
maxim  applies,  communis  error  facit  jus.  But,  at  all 
events,  the  arrestments  being  loosed  by  a  proper  mes- 
senger, and  the  executions  being  regular,  the  defender 
was  neither  bound  nor  entitled  to  look  at  the  warrant 
by  which  he  acted ;  and,  even  if  he  had  done  so,  the 
will  of  the  letters  would  have  shewed  him  that  the 
messenger  was  warranted  to  loose  all  ftiture  arrest* 
Aients,  as  well  as  those  that  were  pri<»r  to  the  date  of 
the  letters.  He  was  therefore  legally  justified  hi  pay* 
ing  the  debt  to  his  creditor ;.  and  it  is  not  denied  that 
he  did  so  in  bonajide. 

The  defence  of  prescription  is  equally  good.  The 
sheriff's  decree,  in  the  process  on  the  dependence  of 
which  the  arrestments  were  used,  was  pronounced 
more  than  five  years  before  raising  the  present  action. 
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The  susp&bsion  did  not  supersede  this  decree ;  it  only  \e  Feb.  iMt. 
prevented  a  charge  beli^  given,  or  personal  diligence   '■"  » "^ 
being  done  upon  it,  until  after  it  should  be  ascertained  Cowan. 
whether  the  letters  were  orderly  proceeded.    It  could  ^^^^."^^ 
not  even  prevent  the  charmr  from  pursuinf;  and  insist- '<^«^<^^m^nA 
ing  in  his  arrestment,  if  he  had  been  so  inclined,  during  Ad  im,  o.  o. 
the  dependence  of  the  process  of  suspension.     He 
might  have  raised  d  furthcoming  against  the  arrestee 
and  the  common  debtor,  or  proceeded  by  a  multiple- 
pojndiag;  and,  in  either  of  these  casei,  the  action 
Would  have  been  remitted  and  coi^oined  to  the  process 
of  suspension^ 

The  Court  was  unanimously  of  opinion  that  the 
first  defence  was  well  founded.  The  defender  could 
not  here  be  said  td  hat^.  paid  the  debt  gpreto  mandate^  ^ 
w  to  have  committed  a  breach  of  arrestment  The 
execations  being  served  on  him  by  a  proper  messenger, 
the  arrestm^ts  were  effectually  loosed }  and  he  ij^^as 
not  bound  to  look. at  the  warrant,  which^  besides,  in 
express  words,  authorised  the  loosing. 

The  style  of  the  will  was  certainly  not  what  it 
OBglit  to  be ;  and  the  Society  of  Writers  to  the  Signet 
had  acted  properly  in  endeavouring,  in  m  iw  b&  wa9 
in  thfeir  poWer,  to  prevait  the  recurrence  of  such  a 
caae  as  this  in  futulie.  It  would  probably  be  right  to 
pMs  an  act  of  s^erunt  <ta  the  subject.  Bnt»  in  th< 
pros^it  instance,  the  messengens  had  made  use  of  the 
conimon  and  regular  style  authorised  by  the  uniform 
{DBctioe  at  the  time  at  whieb  the  letters  of  loosing 
Ipere  obtained* 

Tlie  Judges  who  delivered  opiiMOns  on  the  plea  of 

prescription  thought  that  the  defender's,  argument  on 

this  head  also  was  Well  founded.  .  They,  therefore^ 

flNDstained  the  defences,  and  aas^iljsieicl  the  defender 

wi&  ea^iencet. 

Bb2 
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Lord  Mackenzie^  Ordioaiy.  Act.  Jameson  et  Graham  Bett. 
Alt  Dean  of  Fac.  et  Rutherford.  Johnston  4-  LUik[ 
S.  S.  C,  aod  Alex,  Pearson^  W,  S.  Agents.  M^KenxU. 
Clerk. 

•  U. 


SECOND  DIVISION. 


it 


No.  LXII.  February  17. 1886. 

MACKIRDY'  and  others 
against 

MURDOCH  AND  OTHEBS. 
£XECUT0K.---4?AUTr0NER.-~Ca«f/MWl^<ir  M  a  ixwt/S^. 

maticn  are  entitled  to  impute^  towards  exHnetion  ^ 
their  obligation,  &e  whole  payments  made  by  A? 
executory  notwithstanding  his  intromissions  exceed 
the  amount  of^  sum  confirmed. 

• » 

Mackiedy,  and  others  interested  in  the  successioii  of 
a  party  deceased,  brought  an  action  of  aooountltg 
against  his  executors-dative,  Qtm  nearest  of  kinj  and 
their  cautioners  in  the  confirmation,  wherein  it  ap- 
peared that  the  intromissions  of  the  executors  fiir  ex- 
ceeded the  amount  of  the  fund  confirmed,  whiles  the 
payments,  for  which  they  were  entitled  to  take  credit^ 
fell  considerably  short  eren  of  that  amount  The 
executors  having  become  bankrupt,  the  pursuers  in- 
sisted that  the  cautioners  were  liable,  to  the  exteid;  of 
their  obligation,  for  the  balance  unaccounted  for  by 
the  executors. 

C!onfirmation,  it  was  pleaded,  gives  ths  executors 
a  title  to  intromit  wifli  the  whole  m^vtsMs  iSmdu 
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of  the  deceased,  and  to  sae  for,  and  recover  ^y^^l  ^eh.  leize, 
ment  od^  all  debts  due  to  his  estate ;  and,  tiieref ore,  MackirdyTAc 
the  obligation  of  their  cautioners,  in  like  manner  as  ^Murdoch, 
that  of  tile  surety  for  the  trustee  in  a  sequestration,  is      .— ^ 
to  be  construed  to  extend  to  the  whole  of  their  intro-^^||^g^ 
missions,  in  so  £ar  as  these  fall  within  the  simi  in  the 
bond;  Ersi.  B.  iii.  tit.  9,  $  41 ;  Belf^  Cam.  vol.  ii. 
p.  87,  90. 

On  the  part  of  the  cautioners  it  was  mamtamid'^ 
That  the  charge,  as  against  them,  was  the  amount  of 
the  inventory,  and  the  discharge,  the  sums  paid  on 
account  of  claims  upon  the  executry.  As  a  partial  con- 
firmation, tiiough  it  vests  in  the  executor  a  transmis- 
sible right  to  the  succession,  gives  him  no  active  title 
to  intromit  with  any  subject  not  contained  in  the  inven- 
tory given  up  and  confirmed,  so  it  is  impossible  that 
the  law  can  require  caution  to  be  found  for  intromis- 
sions which  it  does  not  authorise.  It  is  clear,  there- 
fore, that  the  intention  of  the  law  can  only  be  to  take 
security  from  the  executor  '  to  make  the  subject  con- 
^  firmed  forthcoming  to  all  having  interest  in  it;' 
Eni.  B«  iii.  tit  9,  §  83;  Sir  T.  Hope,  Minor  Practice, 
p.  82. 

That  such  is  the  limited  nature  of  the  obligation 
appears  evident  from  the  terms  of  the  bond  alon^, 
which  are  these  : — *  We  Michael  Mackirdy,  &c.  do 

*  hereby  bind  and  oblige  ourselves,  our  heirs,  execu- 
^  tors,   and   successors,  as   cautioners   and  sureties 

*  acted  in  the  ammdssary  court  books  of  Glasgow, 

*  that  the  sum  of  one  hundred  and  seventy  pounds 

*  twelve  shillings  and  fourpence  half-penny  sterling, 

*  contained  in  the  testament  of  umquhile  Janet  Mur^ 
'  doch,  &c.  wherein  Mathew  Murdoch,  &c.  are  executors 
^  dative,  fua  nearest  in  kin,  decerned  by,  and  to  be  con- 
'  firmed  by  the  said  commissary,  shall  be  made  free  and 
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vjT^jMQ,  i  furthcoming  to  all  parties  having  intereet  ti^erein,  as 

Mwikiidy,  &C. '  ^^  ^1^»'  &c.    Of  ccmne,  therefore^  when  the  qied- 
•^Murdoch,   figj  g^^n  jj^g  jjggjj  properly  applied,  the  obligation  in 

^—i      thebond  cannot  i^fain  be  bronght  into  operation. 
^^^  In  the  case  of  Lwd  Napier  t?.  Menziee,  !»&  Dec. 

1740,  and  11th  Feb.  1744,  KUk.  Mer.  p.  8849,  it 
wajs  even  found  that* the  cautioners^  were  entitled  to 
credit  for  debts  paid  by  the  executor  prior  to  oonfifr 
mation,  though  he  was,  at  the  time  of  payment,  debtor 
to  the  deceased,  and  had  then  besides  intTOinitted  with 
his  effects.  It  had  been  found  long  before  that  the 
cautioner  '  was  only  boimd  by  what  was  contained  in 

*  the  inventory,  and  not  fw  concealments ;'  Outhrie 
p.  Waddell,  25di  May  1598,  Mor.  p.  2086. 

The  Lord  Ordinary  found  *  that,  whatever  debts  of 
<  the  deceased  the  execut<»«  paid  with  her  funds  up* 
^  lifted  prior  to  confirmation,  and  extinguished  by 
'  taking  discharges  tihei^eof,  the  cautioners  are  not  en<> 
'  titled  to  take  credit  for  the  same,  or  impute  the 
'  payments  to  extinction,  pro  tanto,  of  the  said  sum 
'  for  which  they  became  cautioners :  But  that  for  pay- 
'  ments  of  debts  made,  after  the  confirmation,  the  cau** 

*  tionera^are  entitled  to.  credit,  and  so  far  to  extin- 

*  guish  their  obligation,  notwithstanding  that  there 

*  were-fimds  in  the  hands  of  the  executors,  more  than 

*  the  sum  for  which  the  creditors  had  become  eau- 

*  tioners.' 

Tie  Court  unanimously  adhered ;  and  remitted  to 
his  LcMrdship  to  j^oceed  accordingly. 

l^ord  CrifiglMef  Ordinary.     For  the  Purauens,  Shaw.     Cha. 
Fisher  Agent.       For  the  Cautioner,  Jlea.  E.  MmUUh, 

Agent.    M^Kenzie^  Clerk. 

S. 
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SECOND  DIVISION. 

No.  LXIIL  February  18- 1826. 

DAVID  JOHNSTONE,  Trustee  on  the  Sequestrated 
Estate  of  Geoege  and  John  Ari^ot, 

against 
JOSEPH  JOHNSTONE,  formerly  Trustee  on  the 

same  Estate. 

|3AKv:BnPT.-«-4S£ai7£STBATiON. — The  penal  interest 
tQ  hepaidby  a  trustee  under  the  etat*  $4  Geo.  III. 
top.  137i  \  ^9  ceases  at  the  date  qf  his  removal 
Jromtheqffke. 

J09£FH  Johnstone  having  been  removed,  by  decree 
of  the  Courty  from  his  office  of  trustee  on  the  seques- 
JXBted  estate  of  George  and  John  Amot,  his  successor 
brought  an  aiction  of  coupt  and  reckoning  against  him 
for  his  intromissions  with  the  bankrupt  estate.  In 
this  action,  he  daimed,  under  the  43d  section  of  the 
bankrupt  act,  penal  interest  at  20  per  cent,  on  all  sums 
above  £50  remaining  in  the  hands  of  the  trustee,  and 
Aot  deposited  by  him,  within  the  space  of  ten  days,  in 
one  of  the  three  chartered  banks  mentioned  in  that 
section. 

Ijord  Cringletie,  before  whom  the  cause  first  came, 
pricmounced  (Ist  Mardi  1819)  articulate  findings,  in 
which,  upon  this  point,  he  '  remits  to  Mr  John  Stew- 
^  «rt»  accountant  in  Edinburgh,  to  make  up,  upon  the 
'  prindi^  of  this  i4terlocutor,  a  statement  of  the  mo- 
'  Aey  due  by  the  defender  to  the  pursuer,  charging 
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IS  Feb.  182G.  *  the  defender  with  the  £008.  lOs.  Id.  oil  8d  Septem- 
^^y"^^^^^    *  ber  1814,  and  stating  interest  at  20  per  cent,  on  all 

Johnstone  v.    ^  ,  n^^  .  '-• 

Johnstone.  ^  stims  above  £50  not  put  into  one  or  other  of  the 
Bankw^  *  ®^^  banks.*  This  interlocutor,  which  was  allowed 
sequesiraHoiu  to  bccome  final,  was  silent  aa  to  the  period  at  which 
the  penal  interest  was  to  stop.  The  accountant' ac- 
cordingly reported  two  states  of  accounts,  in  one  of 
which  he  brought  down  the  penal  interest  to  the  date 
of  the  removal  of  the  trustee,  and,  in  the  otiier,  he 
made  it  stop  at  the  date  of  recording  an  additienal 
bond  of  caution  granted  by  the  defender  and  his  cxe* 
ditors  to  the  creditors  of  the  sequestrated  estate,  which 
was  prior  to  the  time  of  his  removal  from  the  office. 
To  both  the  principles  adopted  in  this  report  the  pur- 
suer objected ;  and  maintained  that  there  could  be  no 
modification  of  the  penal  interest,  nor  any  termination 
of  its  currency  short  of  the  payment  of  the  balance, 
or  lodging  of  it  in  the  bank. 

Lord  Meadowbank,  before  whom  the  cause  afteiu 
wards  came,  decided  that  the  penal  interest  faaA 
been  found  due  by  Lord  Cringletie,  notwithstaiiiDU 
ing  the  bond  granted  by  the  defender,  and  a«ep|. 
ed  by  the  creditors;  and,  therefore,  in  so  far  sus- 
tained the  objections  made  to  the  tq)ort.  And  Loid 
Eldin,  the  succeeding  Lord  Ordinary  on-  the  Billt, 
took  the  case  to  report  on  minutes  on  the  other  pdnt^ 
viz.  whether  the  penal  interest  i^bs  to  stop  at  the'didte 
of  the  removal  of  the  trustee,  or  to  run  oh  till  the  pay- 
ment of  the  balance  of  his  accoimt. 

The  pursuer  J9fe«cfed— That,  by  the  words  of  the 
statute,  20  per  cent,  per  annum  (which  is  guardidly 
denominated  ^  interest  and  damages^ — not  penalty)  is 
declared  to  be  payable  on  the  amount  retained  by-  die 
trustee  above  £50,  commencing  on  the  eacpiiy  of  4eA 
days  from  the  date  of  his  receiving  the  money,  and 
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contmtiiiig  till  he  shall  lodge  it  in  the  bank.  ^  No  dis-  is  Feb.  1826. 
cretion,  or  power  of  mitigation,  is  conferred  on  this  '^-nr-*' 
Court ;  and,  on  the  other  hand,  the  trustee  has  no  johnntone. 


means  of  shaking  off  the  obligation,  except  the  easy  ^^j~T 
and  obvions  one  of  obe]dng  the  statute  by  pQYment  s^questraikm. 
of  the  money. 

The  defender  contended — ^That  the  provisions  of 
tlie  bankrupt  act  were  framed  for  the  direction  and 
contronl  of  trustees  in  the  management  of  the  seques- 
trated estate,  and,  of  course,  that  they  ceased  to  affect 
liim  at  the  date  of  his  removal  from  the  office. 

As  soon  as  he  ceased  to  be  trustee,  he  became  just 
a  debtor  to  the  bankrupt  estate  for  the  balance  of  his 
intromissions ;  and  the  amount  of  his  obligation  fell 
to  be  regulated  by  the  common  principles  of  law!. 
Now,  it  is  quite  dear  that,  however  unjustly  a  debtor 
may  delay  making  payment  of  the  sum  due  by  him, 
he  cannot,  at  common  law,  be  found  liable  in  any 
higli»  rate  of  interest  than  five  per  cent.  It  will 
Bcarcely  be  granted  that  the  defender  was  entitled  to 
retain  £50  in  his  hands,  without  paying  any  interest 
after  the  date  of  his  removal  from  the  office ;  yet  the 
Tery  same  clause  on  which  the  pursuer*s  claim  is 
founded,  which  enacts  the  penalty  of  twenty  per  cent. 
on  the  surplus,  allows  the  trustee  always  to  retain 
that  sum.  The  pursuer's  plea  therefore  resolves  in- 
to the  absurdity  of  holding  the  defender  as  trustee 
and  not  trustee  at  the  same  moment 


None  of  the  «/i^9)^  had  any  diffioilty  in  the 
unanimously  found  that  the  penal  interest  ceased 
at  the  date  of  the  removal  of  the  trustee ;  and  that 
interest  was  due  from  that  date,  at  the  rate  of  five 
per  ceuL  cm  the  accumulated  balance. 
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Act.  S6l.-Gen.  Hope  et  Graham  Bill  Alt  OiBiei.  WaRann 
Douglas,  W.  S.  and  William  Martin,  S.  S.  C.  Agents. 
F.  Clerk. 


FIBSI  Dins  JON. 

NcLXIV.  February  ai.  im. 

JOHN  WILLIAM  HENRY,  EARL  Of  STAIJJ, 

against 
Sm  JOHN  DALRYMPLE  HAMILTON  M'GILJ^ 
BA]iON£T,  AND  OxHEBS,  trustees  of  the  late  JonK 
Earl  of  Stair. 

Tailzie. — Tbxjst. -^IVusteiea  being  autharisedf  after 
paying  the  teetato/^s  legacies,  and  securing  his  an^ 
nuities,  to  vest  the  residue  of  the  trust  Junds,  and  in^ 
terest  and  proceeds  thereof,  in  lands,  and  to  eonvsy 
them  to  certain  heirs  and  substitutes,  under  theUm- 
iatims  i(fa  strict  entail — the  first  heir  of  entail Jhm^ 
not  entitled  to  claim  the  ifiterest  qfthejunds  desr 
tined  to  that  purpose,  there  having  beenno  undffs 
delay  on  the  part  qf  the  trusses. 

m 

By  trust-deed  and  settlement  of  18tli  December  1815, 
Jdbn  Earl  of  Stair  conveyed,  in  &Youa:  6f  the  defen- 
ders, *  All  his  unentailed  lands,  heritages,  all  aodauir 
*  dry  debts  and  sums  of  money,  heritable  and  mom- 
'  able,  goods,  gear,  and  moveable  effects  whatev^ry 
'  presently  pertaining  and  belonging  to  him,  at  Hut 
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^  should  pertain  and  belong  to  him  at  the  time  of  his  21  Feb.  i82«. 

•^^^™-  Earl  of  stair  IP. 

The  purposn  of  the  trust  are,  firsts  The  payment  Eari  of  stair't 

dt  the  testator's  debts,  funeral  charges,  and  expenees,       

and  a  variety  of  legacies  and  annuities :   The  trus-  '^^^ 
tees  are  then  directed,  *  fi^ier  the  debts' and  legacies  are 

*  paid,'  and  the  annuities  secured,  &e.  *  to  lay  out  the 

*  residue  of  the  trust  funds,  and  interest  and  proceeds 
'  thereof,  in  purchasing  lands  in  the  shires  of  Wigtonoi* 
^  Ayr,  or  stewartry  of  Kirkcudbright,  and  at  the  sight, 
'  and  with  Hie  advice  and  consent,  of  the  Lord  President 
'  of  ike  Court  of  Sefieion,  and  of  his  Majesty's  Advo- 
^^  eate  for  Scotland  for  the  time  being ;  to  annex  tiiie 
'  same  to  my  entailed  estate,  by  talcing  the  rights  and 
'  secorities  of  the  lands,  so  to  be  purchased,  to  the 
^  same  h^irs  of  tailzie,  and  under  the  same  conditions, 
'  provisions,  clauses  irritant  and  resolutive,  contained 
'  in  tlKe  disposition  and  tailzie  of  my  lands  of  Culqu- 
<  hasen  and  others  executed  by  me :  and  I  appoint  my 
'  said  trustees,  and  their  foresaids,  to  expede  charters 
'  and  infeftments  there6n  in  favour  of  the  heirs  of 
^  tailzie,  and  luider  the  conditions  aforesaid,'  &c. 

His  Lordship  died  on  the    1st  of  June  1821 ;  and 
the  defenders  accepted  tlie  office  of  trustees,  and  took 
possessiim  of  the  trust  fonds,  amounting  at  the  time 
to  about  £SICN),006.    Within   three  years  after  the 
death  of  Lord  Stair,  the  trustees  laid  out  the  sum  of 
£155,000  in  purchasing  lands,  as  directed  by  the  trust- 
deed  ;  and  the  pursuer,  the  next  heir,  who  had  suc- 
ceeded: to  the  entailed  estate,  raised  an  action,  con- 
dadisg  that  hie  had  right,  under  the  trust-deed,  to 
the  whole  wtere^U  dividends,  and  proceeds  of  the  real 
md  personal  estate  left  by  the  Earl  of  Stair,  the  testa- 
tor, fiance  the  day  of  his  death,  the  1st  of  June  1821. 
The  Court  *  sustained  the  defences  of  the  trustees,  and 
•  assoiliaed  them  from  the  conclusions  of  the  action  ;* 
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21  Veh.  mt  reserving  to  the  pursuer  to  be  heard,  in  ease  of  any 
E^TTstafa-   '^^"^^^sary  delay  in   vesting  the    residue   in   the 


£ari  of  stiur*0  purchase  of  lands.  This  interlocut(»r,  having  been 
Trusteeg,  ferought  by  appeal  before  the  House  of  Lords,  was 
TaiMe.  affirmed;  but  Lord  Gifford,  at  pronouncing  judg^ 
ment,  stated,  '  That  the  sentence  of  the  Court  of 
^  Session  was  only  affirmed  in  so  far  as  it  found 
^  the  pursuer  not  entitled  to  the  interest,  dividends^ 
^  and  profits  of  the  real  and  personal  estate  of  the 
'  said  John  last  Earl  of  Stair,  firom  and  after  the  Asf 
'  of  his  Lordi^p's  death ;  reserving  entire  to  the  pur- 
^  suer  his  right  to  claim  the  said  interest,  dividends, 
'  and  profits,  from  and  after  any  period  after  the  de> 

*  cease  of  the  said  Earl,  before  which  it  should  rea- 
'  sonably  be  thought  that  the  said  trustees  oug^t  to 

*  have  employed  the  funds  left  by  him  in  manner 
^  pointed  out  by  the  foresaid  trust-disposition.' 

Under  this  reservation,  the  present  action  was 
brought,  concluding  that  the  pursuer,  as  heir  of  entail 
foresaid,  was  entitled  to  the  whole  interest,  dividends, 
and  profits  arising  from  the  said  real  and  personal 
estate,  from  and  after  the  Ist  day  of  June  1822,  being 
twelve  months  after  the  death  of  the  said  John  Earl 
of  Stair,  and  in  all  time  thereafter  during  the  life  of 
the  pursuer,  until  the  real  and  personal  estate  be  in^ 
vested  in  manner  directed  by  the  fcwesaid  trust-dispo* 
eition.  /  . 

The  claim  was  rested  much  on  the  ^praotioe  of  the 
Court  of  Chancery  in  England. 

The  defences  w^re^  l^  That  it  was  Lord  Stair^s  in- 
tention  and  that  intention  was  dearly  and  l^ally  de- 
clared<-^that  bis  trustees  should  lay  out  the  residue  of 
his  trust  funds,  and  whatever  interest  should  arise 
from  the  trq^tfunds  while  under  their  management, 
in  the  purchase  of  lands,  i 

2dly,  That  the  defenders  had  used  the  utmost  dis- 
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patch  an  laying  out  the  residue  of  the  trust  funds,  and  ^^  ^«^  i^^* 
interest  and  proceeds  thereof »  in  purdiasing  hmds  as  EioT^suor*. 
directed  by  the  trust-deed;  and  it  was  not  alleged ^^^^^^** 
by  the  pursuer  that  any  undue  delay  had  taken     

Sdlff,  That  there  is  no  maxhn  or  rule  recc^ized  in 
the  law  of  Scotland,  which  obliges  or  eiititles  trustees 
topafreverany  |iart  of  4he  interest  and  proceeds  of 
tnistiunda  to  the  heir  of  entail  for  the  time,  and  least 
of  'all  where  it  is  specially  directed  that  the  interest 
and  pvDceeds  shall  be  invested  in  lands  to  be  entailed. 

4tkfy^  That,  where  similar  directions  have  been 
given,  it  has  been  the  uniform  practice  in  Scotland 
to  invest  the  proceeds  in  land ;  and  the  heir  of  entail  • 
has  never  been  held  to  have  any  claim,  if  the  land^ 
(when  purchased)  were  duly  conveyed  to  him  accord-* 
ing  to  the  provisions  of  the  trustHdeed. 

The  Lord  Ordinary  found  '  That  the  late  Earl 

*  of  Stair  died  on  the  Ist  of  June  1821 ;  and  that 
'  the  trustees  appointed  by  him,  the  defenders  in 

*  the  present  action,  accepted  the  office  of  trustees, 
'  and  took  possession  of  the  trust  funds,  which  at  the 
«  time  amounted  to  about  £200^000  sterling :  Fmds, 

*  that  thB  defenders  have  stated  in  their  defences  that 
'  they  have  laid  eat  the  sum  of  £155,000  sterling  in 

*  purchasing  lands,  as  dixected  by  the  trust  deed ;  and 
«  that  not  above  £S5,000  sterling  remained  to  be  laid 

^  out :  Findi^  that  the  pursuer  having  raised  an  ae-  - 

*  tion  against  the  trustees,  concluding  that  he  had 
'  right,  under  the  truslnleed,  to  the  whole  interest, 
^  dividends,  and  profits  of  the  real  and  personal  estate 
^  left  by  the  Earl  of  Stair,  the  testator,  since  the  1st 
^  day  c^  June  1821,  with  other  conclusions  unneces- 

*  sary  to  be  stated,  which  action  having  come  before 

*  Lord  Alloway,  certain  proceedings  fallowed,  upon 
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Karl  of  Stain 
Earl  of  Stair 
Trustees. 

TailxU. 
Truth 


which  the  First  Division  of  the  Court  siiataiiied  the 
defences  of  the  trustees,  and  assoilzied  them  froit 
the  conclusions  of  the  action :  Finds  that»  the  pur- 
suer having  carried  the  cause  by  appeal  to  the 
House  of  Lords,  the  judgment  was  affirmed ;  InA, 
at  pronouncing  judgment,  it  was  stated  by  one  of 
the  Pe^rs  who  moved  the  judgment^  that  ttie  se^ 
tence  of  the  Court  of  Session  was  affirmed  only  in 
so  far  as  it  found  that  the  pursuer  is  not  entitled  to 
the  interest,  dividends,  and  proceeds,  of  the  estate^ 
£rom  and  after  the  death  oi  Lord  Stair ;  resorviog 
entire  to  the  said  pursuer  to  claim  the  said  interest, 
dividends,  and  proceeds,  from  and  after  any  pesripd 
after  the  decease  of  the  said  Barl,  beforif  which*  it 
should  reasonably  be  thought,   that  the  trusteef 
ought  to  have  employed  the  funds  left  by  him  ta 
them  in  manner  pointed  out  by  the  said  disposition: 
Finds  that  no  intention  is  indicated  by  the  settle- 
ment of  the  testator,  to  the  eflEect  that  the  trust  es* 
tate  was  to  be  enlarged  by  accumulation:  Finds, 
that  four  years  having  elapsed  since  the  death  of  the 
testator,  it  is  presumable  that  sufficient   time  has 
been  allowed  for  the  purchase  of  land,  to  be  entai]ied 
according  to  the  directions  given  by  him ;  and,  in 
respect  of  the  delay   which  has  tldcen  place  in 
making  these  purdiases,  and  that  there  is  no  law 
or  equity  for  subjecting  the  pursuer  to  a  loss  of  th« 
whole  proceeds  and  issues  of  the  fond  unemployed, 
in  consequence  of  such  delay,  finds,  that  it  is  the 
duty  of  the  trustees,  and  that  they  are  bound  by 
law,  to  give  a  reasonable  indemnity  to  the  pursueF 
for  the  loss  which  he  has  sustained,  and  is  likely  to 
sustain,  by  such  delay ;  and  appoints  Uie  pursue  to 
give  in  a  condescendence  of  his  daim  upon  that 
ground/ 
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*  Upon  a  reclaiming  note  against  this  inteirlociitor,*^^^^^- 

die  trostees  pleaded^  isXfs^^. 

1#*,  The  trcist-deed  itseif  declares,  not  only  that Ea^ of stairt 

»  i^  Trustees. 

tile  lesidne  of  the  trust-funds  shall  be  laid  out  in  pur- 
chase of  lands,  but  the  interest  cmdprdceedM  thereof.    ^'•^'^ 

But,  Si%,  The  meaning  of  the  entailer  was  plain, 
uidependently  of  Aese  words.  No  particular  indivi* 
dual  was  pointed  out  who  was  to  be  benefited  by  th^ 
bequest.  The  leading  object  of  the  testator  was  to 
make  a  great  addition  to  his  already  entailed  estates, 
without  b^g  solicitous  at  what  time,  or  by  what  per- 
son, it  niight  come  to  be  enjoyed.  The  money  was  to 
go  as  an  accessary  to  another  entail ;  and  it  was  only 
by  the  funds  being  annexed  to  this  that  the  pursuer 
came  indirectly  to  have  any  claim.  He  was  not  there- 
fore entitled  to  claim  what  was  in  no  way  given  to 
hhn,  but  expressly  destined  to  a  different  purpose. 

With  regard  to  the  practice  of  the  Court  of  Chan«i 
eery  in  Ehigland,  founded  on  by  tlie  pursuer,  it  was 
objected,  ^i#^,  that  there  was  no  reason  why  rules 
whidi  might  be  very  valuable  and  useful,  with  re- 
fierence  to  the  practice  id  that  Court,  should  be  ap- 
{died  to  the  law  of  Scotland.  An  SngHsh  entail  was 
of  limited  duration,  and  the  proceedings  in  the  Court 
of  Chancery  were  tardy-— both  lidiich  circumstances 
might  afiecd  strong  reasons  iw  the  alleged  practice. 

iSOt, 

&%,  In  all  tiie  English  cases  referred  to,  the  heir 
was  particularly  fiivoured,  and  the  money  was  ordei^ 
to  be  laid  out  with  all  convenient  sp^ed,  or  words  of 
similar  import ;  wh^eas,  in  the  present  case,  the  tnis« 
tees  were  left  entirely  to  their  own  discretion. 

Answered — ^The  equitable  rule  of  the  English  law 
had  beeai  applied  in  this  case  by  the  Lord  Ordinary, 
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ai  Feb.  MM.  not  to  over-rule  the  intention  of  the  testator,  hot  to 

Eiuirfsudr If. S}^^  ^*  *^^  *^^  ^^  effect.    The  period  of  investment 
Earl  o£  stair*i  maj^i^ ed  out  by  the  testator  must  be  specially  regard* 
,  ed.    If  circumstances  had  enabled  the  trustees  to  in^ 

Tw''  ^^^  ^^  money  in  land  immediately  after  the  l^a^ 
cies  and  annuities  were  provided  for,  this  would  have 
been  the  most  perfect  fulfilment  of  Lord  Stair's  inten- 
tion that  could  have  taken  place ;  and,  in  this  case,  the 
argument  of  the  trustees,  frc»n  the  words  ei  the  trust,  as 
to  the  '  residue  and  interest,  and  proceeds  thereof,* 
would  £Edl  to  the  ground ;  for  here  there  would  have 
been  no  interest  to  invest  in  lands,  exc^  what  had  ac- 
crued previous  to  the  period  of  investment;  and  the  pur- 
suer would,  from  that  moment,  have  enjoyed  the  rents ; 
and  what  he  now  claims  is  merely  a  substitute  for  this. 
It  is  upon  this  principle  that  the  practice  is  founded 
in  the  more  mature  system  of  the  English  law,  and  to 
relieve  trustees  from  the  difficult  situation  in  which 
they  would  be  placed  by  following  any  other  rule.  If 
the  claim  of  the  first  heir  to  the  interest  be  denied,  he 
may  be  deprived  for  years  of  the  whole  benefit  of  the 
succession;  and  more  would  be  given  to  the  substitute 
heirs  than  they  would  have  got  by  a  more  perfect  ful- 
filment of  the  intention  of  the  testator.  The  conse- 
quence might  be  that  trustees,  conscious  of  the  in- 
jury they  were  doing  the  heir  by  delaying  to  purchase, 
might  be  induced  to  make  rash  and  hasty  purchases ; 
and  in  this  way  the  interest  of  all  concerned  in  the 
settlement  might  be  affected.  It  was  upon  these  om- 
siderations  that  the  equitable  practice  of  the  English 
law  had  been  founded;  Ixtrd  ChanceOar^s  Speech, 
Sitwell  V.  Barnard,  from  p.  585  to  p.  589- 

The  Court  were  unanimously  of  opinion  that  the 
claim  of  the  pursuer  was  unfounded,  as  well  as  unpre- 
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cedented  in  the  law  of  Scotland.     It  was  not  pretended  21  Feb.  1826. 
that  the  trustees  had  been  guilty  of  any  undue  dday,  J^T^XT^ 

,,.,.  i.,  t>        J         ,A,  "^    Earl  of  Stair «. 

and  the  intention  of  the  testator  was  clear.  A  large  en-  Eari  of  Stair*s 
tailed  estate  was  at  any  rate  to  go  to  the  pursuer ;  but,''^™^^^ 
besides  this,  the  testator  had  acquired  large  funds,  ToUmft 
which  he  directed  to  -be  laid  out  in  making  additions 
to  the  entailed  estate.  But  no  particular  heir  of  entail 
was  pointed  out  as  the  person  specially  £AVoiu*ed.  It 
was  to  the  increase  of  the  family  estate  alone  that  Lord 
Stair  looked ;  and,  accordingly,  the  trustees  were  di- 
rected to  invest,  not  only  the  residue  of  the  testator's 
funds,  but  the  interest  and  proceeds  thereof,  in  the  pur- 
didse  of  lands.  There  are  no  expressions  any  where 
specially  favourable  to  the  pursuer ;  and  to  sustain  his 
claim  upon  equitable  considerations  would  be  setting  up 
equity  to  over-rule  the  intention  of  the  entailer,  in- 
stead of  resorting  to  it  to  carry  that  intention  into 
effect. 


Lord  EkMy  Ordinary.  Act.  Moncrieff^  H.  J.  Robere$on. 
Mackenzie  and  Innes^  W.  S.  Agents.  Alt.  Sd^Gen* 
Hopcy  J.  J.  Murray.  J.  and  A,  Smithy  W.  S.  Agents. 
Sir  B.  Dundasy  Clerk. 
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FIRST  DIVISION. 

No.  LXV.  FiAruary  21. 18S6. 

JOHN  M<CLEISH 

agahut 
JAMES  RENNIE. 

Tebce. — A  service  hg  a  widow  neeesaary  to  render 
her  dtam  to  the  arreare  qfteree  transmiauble  to  her 
representatkfee. 

Robert  Fbrguson  died  in  the  year  1793  infeft 
in  a  house  in  Eldinburgh.  He  left  a  widow,  but 
had  executed  no  settlement  of  his  affairs.  Robert's 
heirs  made  up  a  title  to  this  house,  and  sold  it  to 
Alexander  Lang.  In  the  disposition  there  is  the  fol- 
lowing clause : — *  And  the  said  Alexander  Lang  also 
^  taking  upon  himself  the  chance  and  risk  of  any 

*  daim  by  the  widow  of  the  said  Robert  Ferguson  for 
'  terce  or  otherwise  on  said  subjects.'  Lang,  without 
taking  infeftment,  sold  the  property  to  the  defender, 
Rennie,  in  1806 ;  and  assigned  to  him  the  unexecuted 
procuratory  and  precept ;  and  he  bound  himself  and 
his  heirs  *  to  warrant  it  to  the  said  James  and  Alexan^r 

*  der  Rennie,  and  their  foresaids,  to  be  good,  valid, 

*  and  effectual,  free  of  all  burdens  and  incumbrances, 
'  at  all  hands,  and  against  all  deadly,'  &c.  Mrs  Fer- 
guson, the  widow,  died  in  1822,  without  haying  been 
served  to  her  terce,  although,  at  one  time,  an  extra- 
judicial claim  had  been  made  by  her ;  and  the  pur- 
suer, M^Cleish,  as  her  general  disponee  and  executor, 
raised  the  present  action  against  Rennie,  in  which  he 
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datmed  the  third  part  of  the  i^nts,  sincJd  the  hus-  »^  '^^  ^^^ 
baBil'9  death  in  1 793,  as  terce ;  but  he  afterwards  m^cSa©^ 
restricted  his  claim  against  Rennie  to  the  ddte  of  his  Bonnie- 
purchase  in  1806.  Tm$. 

The  defences  Were,  1^,  that  the  pursuer  must 
shew  that  Mrs  Ferguson  Was  served  oi*  kenned  to  her 
teree  daring  her  life,  before  he  can  be  entitled  to  fnsist 
in  his  conclusion  against  the  defender ;  and, 

8e%,  That  the  fruits  of  the  alleged  terce  have  been 
hcmt  fide  pereepH  et  cofMumpti ;  and  that  the  defen-> 
der  cannot  now  be  called  ujK)n  to  account  for  them. 

The  Lord  Ordinary  *  found  the  defender  liable  to  ac- 
'  count  to  the  pursuer,  as  disponee  and  executor  of  the 

*  deceased  Ann  M^Leod,  for  a  third  part  of  the  rents 

*  of  the  subjects  mentioned  in  the  libel,  from  the  time 

*  of  his,    the  said  defender,  acquiring  said  subjects, 
'  to  the  time  of  Ann  M'Leod*s  death  in  April  1822,* 

The  defender,  submitted  this  interlocutor  to  re- 
ivm  m  a  reckdming  liot^  J  and  pleaded — That  the 
right  to  claim  a  terce  could  not  transmit  to  the 
trid€n¥*9  representatives,  without  her  being  served* 
The  brieve  of  service  is  a  pleadable  brieve ;  and  two 
facts  are  essentially  requisite  to  be  established,  in  or^ 
der  to  entitle  the  relict  to  her  terce.  It  must  be 
proved,  first,  that  the  husband  died  infeft  in  the  pro* 
perty  from  which  it  is  claimed ;  and,  secondfy,  that 
the  claimant  enjoyed  the  status  of  his  wife  at  the 
lime  of  his  death.  The  first  may  be  proved  by  the 
production  of  the  husband's  sasine;  but  the  second 
can  only  be  legally  proved  by  the  verdict  of  a  jury. 
l%e  moment  she  takes  this  step,  the  heir  of  the  hus« 
Band  is  entitled  to  come  forward  and  prove  any  cir« 
corastanees  to  exclude  her  right  He  may  prove,  1st, 
That  the  marriage  was  (A  initio  null  and  void ;  Sk#, 

Cc2 
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ai  Feb.  1826.  That  it  was  dissolved  within  year  and  day ;  or,  9d, 
'M^^edkl  That  the  widow  has  been,  by  her  own  delict,  de- 
Bennie.         prived  of  her  right  of  terce. 

ferce.  The  rights  of  terce  and  courtesy,  although  different 

in  some  respects,  coincide  in  this  particular,  that  in 
the  one,  as  well  as  the  other,  the  claim  can  only 
competently  be  made  by  the  widow   or  husband; 
Ersk.  B.  ii.  tit.  9,  sects.  44,  50,  52,   53;    Stair, 
B.  ii.  tit.  6,  sects.  13,  14,  15 ;  Bell,  voL  i.  p.  46, 
§  48;    M'Auley,   19th   Jan.    1686,   Mar.   p.  3112. 
Even  during  the  lifetime  of  the  widow,  she  cannot, 
in  any  case,  pursue  without  a  service ;  Lady  M«c- 
well  V.   Her  Tenants,   18th  March   1630,  Mar.  p. 
15,842;  A  v.  B,  5th  March  1632,  Mar.  p.  15,846; 
Yeoman  f .  Oliphant,  Dec.  1666,  Mar.  p.  15,843.  Her* 
representative  cannot  be  put  in  a  better  situation—' 
be  cannot  enforce  what  the  widow  herself  could  not' 
have  done ;  and,  indeed,  he  has  no  title  to  pursue,  un- 
less he  can  shew  a  service  in  her  person. 

The  present  claim,  moreover,  is  a  new  one ;  for  there 
is  no  instance  of  a  demand  for  terce  being  made  by  the 
heir  or  other  representative  of  a  widow  who  had  not 
been  kenned,  or  at  least  served  to  it  during  her  own 
life. 

Answered — It  is  true  that  a  service  is  necessary  to 
entitle  the  widow  to  the  possession  of  her  share  of  her 
husband's  estate ;  and  the  object  of  it  is  to  settle  what 
parts  of  the  estate  are  to  go  to  her.  But  it  is  a  diffe- 
rent question  whether  such  a  service  is  necessary  to 
vest  the  personal  right  of  terce  in  her ;  and  it  is  diffi- 
cult to  conceive  the  necessity  of  a  service  in  a  question 
with  the  heir  or  intromitter  with  the  rents.  In  the 
case  of  the  courtesy,  it  is  admitted  that  no  service  is' 
required ;  and  the  only  use  of  a  service  and  kenning, 
in  the  case  of  the  widow,  is  to  give  her  a  real  right  in 
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the  lands.    But  the  personal  right  is  vested  in  her  by  21  Feb.  i&2(t. 
the  husband's  inf eftment,  which  is  not  only  the  measure,    T'^C^ 
but  the  constitution,  of  her  claim ;  so  that  any  declara^  R^nie. 
tion  of  it  appears  unnecessary.     The  necessity  of  a      I 
service  to  this  effect  has,  no  doubt,  in  some  cases,  been 
assumed,  as  in  the  case  of  M'Auley ;  but  this  was  at  a 
time  when  the  erroneous  doctrine  prevailed,  that  an  ap- 
parent heir  did  not  transmit  to  his  representatives*the 
reats  arising  during  his  apparency ;  and,  in  the  other 
cases  referred  to  by/the  defender,  the.  question  was  treat- 
ed cmly  incidentally ;  so  that  theiauthorities  on  his  side 
ean  only  be  considered  as  obiter  dicta.    They  would  no 
doubt  be  of  weight  if  they  stood  alone ;  but  there  are 
diirect  authorities  whidi  establish  that,  to  this  effect,  a 
service  is  not  necessary ;  Fea  v.  Trail,  26th  Jan.  I78I9 
Did.  voce  Titie  to  Pursue ;  Mor.  p.  616;  Bank.  B.  ii. 
tit.  It  p.  662 ;  Boyd  v.  Hamilton,  7th  March  1805 ; 
Mcr.  p,  15,874f. 

In  the  present  case,  Mr  Rennie  saw,  from  his  own 
title-deeds,  that  the  sale  of  the  property  was  made  un- 
der the  burden  of  any  claim  of  terce  that  might  be 
made ;  and  it  must  have  been  sold  for  so  much  the 
leas  on  this  account ;  so  that  the  purchaser  was  bound 
by  it, 

A  majority  of  the  Court  were  of  opinion  that  there 
was  no  room  for  the  present  claim.  It  was  observed, 
that  the  widow's  right  to  one-half  of  the  goods  in  com- 
miinion  transmitted  to  her  representatives  without  a 
service,  because  her  right  to  this  vested  in  her,  in  vir- 
tue of  the  joint  possession  of  her  and  her  husband ; 
but  the  right  to  her  terce  required  a  title,  at  least  to 
the  effect  of  rendering  it  transmissible  to  her  represen- 
tatives. During  her  own  life,  she  might  perhaps  have 
other  means  of  making  it  effectual ;  but  her  represen- 
tatives had  no  right  to  it,  unless  they  could  shew 
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21  Feb  1620.  a  dervloe  in  her  persoa ;  and  this  point  aeemed  to 
"^"'y^'^   be  settled  by  the  authorities.    With  regard  to  the 

M^Cleish  t^ 

Eennie.         clause  in  the  disposition^)  it  was  observed,  that  this 
'^  might  be  effectual  to  e;xclude  the  defence  of  bana^fides^ 

but  it  could  not  have  the  effect  of  making  the  claim 
good  in  itself. 

Lord  Craigte^  however,  was  of  opinion  that  the 
claim  was  well  founded.  A  service  was  only  neces- 
sary to  give  the  widow  a  right  to  a  particular  portion 
pf  the  estate  ;  but  the  personal  daim  to  the  third  of 
the  rents  was  vested  in  tbe  wife  l^  the  husband's  inn 
feftment  alone.  Although  he  had  been  a  sheriff  for 
many  yearp,  he  hardly  recollected  an  instance  of  a 
widow's  having  been  served  to  her  teroe;  yet,  if 
the  law  was  as  had  been  stated,  it  was  indispensable. 
If  such  were  the  law,  a  widow,  although  she  survived 
her  husband  for  a  considerable  time,  might  have  no  in^ 
come  at  all ;  nor  could  her  creditors,  for  the  most  ne^ 
pessary  furnishings,  have  any  mjeans  pf  recovering 
their  debt. 

The  Court  altered  the  Lord  Ordinary's  interlocal 
tor. 

fjord  Eldifiy  Ordinary*  Act.  More,  Agent,  W.  Ferguiont 
W.  S.  Alt.  Ro.  Bell.  Agents,  D.  and  A.  Thomson^  W.  S 
Sir  B,  DundaSy  Clerk. 

C. 


No.  6$.  COITRT  OF  SB8SION.  407 


SECOND  DIVISION. 
No.  LXVI.  February  SS.  1896. 

« 

LINDSAY 

ugainH 
CHAPMAN. 

» 

Proof^^ — ^Witness. — The  defender ^  im  cfmjmned  de- 
darators  of  marriage^  was  examined  jwdiaaJB^^ 
and  her  brother  and  neter  as  witneesee  for  one  of 
the  pureuere ;  but  it  appearing  that  ^  defender 
and  Ms  party  acted  in  concert^  the  Qmrt  sustain^ 
ed  ike  olgedion  to  the  competency  qffimnding  on 
the  declarator  or  depositions^  though  pleaded  that 
this  emdence  was  required  to  prow  only  the  con^ 
Mmma/lkw  qf  a  promise  €f  marriage  by  copula, 
ike  promise  itself  being  o^erwise  unexceptionably 
praoed. 

Lindsay,  under  authority  of  a  letter  addressed  to 
him  by  Mrs  PatuUo,  and,  in  the  presence  of  her 
brother,  William  Forgan,  directed  the  session-clerk  of 
the  pariah  of  Errol  to  make  proclamation  of  banns 
between  Mrs  PatuUo  and  himself,  for  the  first  time, 
on  the  following  day,  being  the  7th  of  November  1819; 
which  was  done  accordingly. 

On  the  same  day,  Mrs  Patullo  was  visited  by  Chap« 
man,  who,  it  was  alleged,  had  paid  courtship  to  her 
before  she  became  acquainted  with  Lindsay,  and  by 
whom  she  was  now  persuaded  to  depart  from  her 
intention  of  contracting  a  marriage  with  the  for- 
mer. Acting  on  this  resolution,  she  left  her  own 
house  on  the  8th  of  November,  the  day  immediate- 
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Lindsay  «• 
Qiapiiian. 


Proqf. 
WUmm. 


ly  after  that  on  which  the  banns  were  piiblidL^. 
ed,  and,  accompanied  by  Chapman,  proceeded  to  the 
house  of  a  relation  of  his  at  Dundee,  where  they  ac- 
knowledged each  other  as  husband  and  wi£^,  in  the 
presence  of  a  preacher  of  a  dissenting  congregation, 
and  other  witnesses;  Mrs  Patullo  then  wrote  to  the 
session-clerk  of  Errol,  desiring  him  to  proceed  no  far- 
ther in  the  proclamation  of  banns,  as  she  had  totally 
changed  her  mind  in  regard  to  marrying  lindsay, 
and  had  now  become  Chapman's  lawful,  wife.  After 
cohabiting  as  married  persons  for  sereral  days,  Mrs 
Patullo  returned  home— it  having  been  previously  ar« 
ranged  with  Chapman  that,  in  the  course  of  a  short 
time,  they  should  reside  together  in  her  house. 

But  Lindsay,  in  the  meanwhile,  presented  fahnself 
to  Mrs  Patullo,  and  again  succeeded  in  supplanting 
his  rival  in  her  affections ;  and,  continuing  to  reside 
with  her,  Chapman  was  excluded  fit^m  all  access  to 
his  alleged  wife. 

.  In  the  beginning  of  May  1890,  Chapman  raised  a 
process  of  declarator  of  marriage,  against  Mrs  Pa- 
tullo, founded  on  the  conduct  of  parties  during  (heir 
visit  at  Dundee.  During  the  same  month,  Lindsay 
brought  an  action  of  damages  i^ainst  Chapman  for 
defamation,  and  injury  sustained  by  him  in  conse- 
quence of  his  marriage  with  Mrs  Plitullo  having' been 
prevented  by  Chapman's  improper  interference.  In 
July  of  the  same  year,  he  next  raised  a  deelaarater 
of  marriage  against  Mrs  Patullo,  libelling  on  a  court- 
ship— a  consent  de  prasend — and  a  promise  nbse^ 
quente  copula. 

In  the  action  at  Chapman^s  instance,  Mrs  Patullo 
gave  in  defences,  denying  the  truth  of  the  aveimaits 
upon  which  it  was  founded,  referring  to  the  sum- 
mons served  upon  her  by  Lindsay,  against  which 
she  declared  she  could  state  no  defence;  and  suggest- 
ing that,  when  the  latter  action  came  into  Court,  the 
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two  proceflses  should  be  conjoined ;  and  that,  in  thes3Fei>.iiS26i 
meantiine,  there  should  be  a  sist  of  mocedure  in  Chap-   '^  ^  ^' 

,  - .  LindaRj «. 

man  S  action.  chapman. 

Mrs  PatuUa  accordingly  made  no  defence  in  Lind-      "" — 
say's  declaratCMT.    A  condescendence,  however,  in  obe-  wuium. 
dience  to  an  order  of  the  Commissaries,  was  lodged  by 
him»  with  a  list  of  witnesses.     Part  of  his  statement 
was,  '  That  the  pursuer,  along  with  the  defender's 

*  brodier,  returned  to  the  defender's  house'  (in  the 
eroiing,  afiter  giving  instructions  to  the  session-clerk 
regarding  the  }«oclamation  of  banns)  ^  and  renewed 
'  their  engagements  ijk  praaenli  as  husband  and  wife : 
'  Iliat  they  did  this  in.  the  presence  of  William  For* 

*  gan  and  Elisabeth  Forgan,  broths  and  sister  to  the 

*  defa:ider:  Hiat  the  pursuer  and  defender,  at  the 
'  house  where  the  defender  resided,  and  with  the 
f  knowledge,  and  in  the  presence,  of  the  defender's 

*  rdations,  went  to  bed  together,  and  there  had  carnal 

*  connexion  with  each  other  as  husband  and  wife ;  and 
'  that,  in  consequence  thereof,  the  defender  is  now 
'  pr^nant.' 

Chapman  thereafter  gave  in  a  minute  of  compear* 
ance  in  Lindsay's  action,  averring  that  the  proceedings 
were  altogether  collusive;  and  sijggesting  that  the  two 
cases  should  be  conjoined;  and  the  defender  ocdained 
to  appear  and  undergo  a  judicial  examination. 

The.Cconmissaries  conjoined  the  actions ;  and  order* 
ed  Mrs  Fatullo  to  make  a  judicial  declaration.  She 
was  first  examined  on  the  part  of  Lindsay;  and  her 
answers  went  to  support  his  statement.  But  she  re- 
fused to  answer  the  questions  which  were  put  by  .' 
Chapman  for  the  purpose  of  establishing  his  marriage, 
on  the  ground  that  their  tendency  was  to  accuse  her 
of  b^puuy. 

Thereafter  Chapman  was  appointed  to  answer 
Lindsay 'js  condescendence;  and  a  proof  was  Idlowed 
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23  Feb.  1826.  to  both  parties  in  referaoce  to  it,  and  also  as  to  Chap* 
man's  allegation  of  collusion.  The  list  of  witnesses, 
which  accompanied  the  condescendence,  consisted,  with 
two  exceptions,  of  a  nun^r  of  Lindsay's  near  rela- 
tions, and  Mrs  Patullo's  brother  and  sister,  William 
and  Elizabeth  Forgan.  The  Conmiissaries  refused  to 
allow  the  former  to  be  examined ;  but  permitted  an  exsr* 
mination  of  the  Forgans.  Chapman  having  stated  no 
objection  to  that  appointment  at  this  stage  of  the  jhpo- 
cedure,  these  relations  of  Mrs  PatuUo  were  accordingly 
examined ;  and  their  depositions  concurred,  as  main- 
tained by  Lindsay,  in  supporting  h«r  judicial  declara« 
tion  and  his  all^^tions,  particularly  in  regard  to 
what  took  place  in  Mrs  Patullo's  house  on  the  night 
preceding  the  prodamation  of  banns.  It  appeared  firrai 
their  testimony,  that  they  alone  resided  with  their  sis- 
tor,  and  were  the  only  persons  in  the  house,  on  the  oc- 
casion alluded  to,  besides  Mrs  Patullo  and  Lindsay. 

There  were  only  two  other  witnesses  examined  on 
the  part  of  Lindsay.  The  evidence  of  one  of  these 
did  not  appear  to  establish  any  fact  of  importance; 
but  that  of  the  other,  who  was  the  session-^^lerk  of  the 
parish  of  Errol,  confirmed  the  statement  relative  to 
the  proclamation  of  bazms. 

Several  witnesses  were  examined  <m  tlie  part  of 
Chapman.  From  the  evideiwe  of  the  diss^iting  preadi^ 
er  at  Dundee,  it  was  inferred  that  Mrs  FotfttUo,  in  his 
presence,  made  a  declaration  inconsistent  with  the  idea 
of  Lindsay  having  had  previous  connexion  with  her. 
A  ^milar  declaration  had  been  made  by  Lindsay  also 
upon  more  than  one  occasion.  A  surgeon  deponed 
that  Mrs  Patullo,  when  about  two  months  gone  with 
ehild,  had  applied  for  medicine,  in  order,  as  she  conless- 
ed  to  him,  to  cause  an  abortion.  The  application  was 
made  through  Lindsay,  who,  it  rather  seemed,  was 
in  the  knowledge  of  her  design.     Mrs  Patullo,  after 
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Mng  delivered,  witii  the  view  of  effecting  a  eiompTo^nFeh.  the. 
wtiae  of  theae  acik>BS»  reminded  Chapman  of  hie  obli-,^  ^^^ 
gatioa  to  maintain  the  child*  chapman. 

The  CommiflBaries,  having  considered  this  proo£»p^^,^^ 
^  Find,  in  the  process  at  the  instance  of  Alexander  wunm. 
Lindsay  against  Cathacine  Patullo^  that  th^re  is  no 
legal  evidence  of  a  marriage  having  been  constituted, 
as  libelled,  betwixt  the  said  parties  on  the  night  of 
the  6th  of  November  1819:  That,  while  there  is 
no  direct  proof  of  the  parties  having,  on  the  said 
night,  gone  to  bed  together  (although  it  is  expresalf 
alleged,  in  article  tenth  of  the  pursuer's  condescen* 
denee,  that  they  did  so  in  the  presence  of  the  defen^ 
der^a  relations)  any  presumption  arising  therefrcmi  is 
jelidod  and  outweighed  by  ihe  subsequent  conduct  cf 
both  parties,  which  appears  totally  irrecondleable  with 
the  fiaet  of  sexual  intercourse,m  the  circumstances  and: 
on  the  understanding  specially  alleged,  having  taken 
place.  Farther,  .find  the  said  allegation  of  sexual 
iBtejx^ourse  at  variance  with,  and  disproved  by,  the 
respective  disclamations  of  the  parties  themselves  at 
an  after  period :  Therefore,  assoiUie  the  defender 
from  the  conolusions  of  the  libel  at  Lindsay's  iu'^ 
stance,  and  decern.' 

The  Commissaries  had  been  equally  divided  on  the 
question ;  but  it  is  the  practiee  of  the  Court,  when  in 
this  prodiaunent,  to  give  judgment  for  the  defender* 
In  a  petition  by  Lindsay,  prepared  by  the  same  solid* 
tor  who  acted  also  for  Mrs  PatuUo,  it  was  stated,  as  a 
reason  for  altering  the  above  interlocutor,  that  she  by 
no  mean^  considered  it  as  a  judgment  in  her  favour. 
The  petition  having,  notwithstanding,  been  refused, 
Lindsay  presented  a  bill  of  advocation;  and  the  Lord 
Ordinary  ordered  memorials  to  the  Court. 

These  were  followed  by  additional  pleadings, '  par* 
ticularly  on  the  point  whether  it  is  competent  for  the 
*  pursuer,  Lindsay,  to  found  on  the  judicial  declara- 
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ssl^eh.^  *  tion  of  the  defender,  Mrs  PatuUo,  and  on  the  eii 
*  dence  of  Elizabeth  and  William  Forgan,  the  aiater 
^  and  brother  of  the  said  defender.'  Thereafter,  thf 
case  was  stated  in  an  argument  at  the  Bac. 


Lindaaj  v. 
Chapman. 


Proof. 


Pleaded  ioT  Lindsay-^If  no  pfu^ies  had  been  in  tlie 
field  but  himself  and  Mrs  PatuUo,  unquestionably  h^ 
would  have  been  entitled  to  ay afl  hiinself  df  the  evi. 
dence  of  her  nearest  relations.  But  CSbapnmn  here  in* 
terferes,  and  contends  that  he  has  an  interest  and  right 
to  object  to  the  receptic^  of  this  evidence,  alleging  that 
Lindsay  and  Mrs  PatuUo  are  in  coUusiiHiy  for  th^  pur* 
pose  of  defeating  the  rights  which  he  was  in  the 
course  of  making  effectual  by  his  declacator.  And^  to 
be  sure,  if  colliision,  in  the  primer  sense  of  the.  woid 
^—meaning  thereby  a  fraudulent  concert  between  these 
parties — had  been  proved,  the  consequence  would  not 
merely  be  the  rejection  of  this  evidence,  but  the  abso- 
lute dismissal  of  Lindsay's  action.  A  eonspicacy  be* 
tween  Lindsay  and  Mrs  PatuUo  Ik>  iipposqi  a  £iUse 
story  on  the  Court,  supposing  it  satisfactoiiily  proved, 
would  supersede  the  necessity  of  any  evidence  being 
adduced  on  \h<b  part  of  Chapman,  to  refute  that  led 
by  his  opponents,  however  unobjectionable  the  wit- 
nesses might  otherwise  be. 

But,  although  Chapman  was '  bound  to  prove  the 
existence  of  cdlusion,  it  is  abundantly  manifest .  thatf 
the  circumstances  reUed  on  for  establishing  the  fact 
are  utterly  unavailing.  Mrs  PatuUo  declined  to  .offer 
any  defence  against  an  action  which  she  was  con^ 
sdous  was  indefensible  without  a  sacrifice  .of  truth« 
Her  judicial  declaration  confirms  Lindsay's  statemenit; 
but  it  betrays  no  symptoms  of  a  fiedse  or  coUuaive 
story.  Having  made  this  declaration,  she  no:  doubt 
refused  to  answer  the  various  interrc^atodes  put  for 
the  exclusive  purpose  of  establishing .  a  subsequent 
marriage  with  Chapman.    But  neither  is  this  refusal 
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evidence  of  ^ronusfon,  but  the  contrai*jr.     Although  23  Feb.  1826. 


her  conduct,  in  this  partictdar,  should  beget  a  presump-  .TV 
tion  in  forouf  of  the  averments  in  Chapman's  decla-  chapman. 
rator,  yet  these  arrerments  are  not  at  all  inconsistent  p^^JT^" 
with  the  truth  of  Mrs  Patullo's  statement,  that  a  pre-  woneag. 
nous  marriage  with  lindsay  ^was  constituted  by  pro- 
mise and  ccpuia.     Nay,  Chapman's  story  does  noi 
even  render  th^t  told  by  Mrs  Patullo  in  any  degree 
improbable.    Bhe  was,  under  the  circumstances,  weA 
advised  to  declilie  answering  any  of  Chapman's  quet^- 
tions,  as  tending  to  involve  her  in  the  crime  of  bigamy ; 
but,;  in^  following  that  advice,  she  gave  no  rdom  for 
charging  her  with  fraud  or  collusion. 

With  r^ard  to  the  statement  in  Lindsay's  petition 
sgainst  the  commissaries'  judgment,  assoilzieing  Mr^ 
Patullo — ^that  she  did  not  consider  it  as  a  judgment  in 
her  £Eivour,  it  is  surely  unnecessary  to  presume  collusion, 
in  order  to  assign  a  motive  for  her  entertaining  such 
sentiment.  If  satisfied  in  her  own  mind  that  the  facts 
upon  which  LincEsay  founded  his  action  were  true, 
she  had  good  reason  to  feel  alarmed  at  the  idea  of  a 
matrimonial  union  being  forced  upon  her  with  an-^ 
other* 

Nor  is  the  charge  of  collusion  at  all  cotintenanced 
by  the  fact  that  Lindsay  raised  an  action  concluding 
for  damagea  against  Chapman,  for  disappointing  his 
hopes  of  marriage  witb  Mrs  Patullo.  There  is  su^^- 
ly  no  improbability  in  supposing  that  the  promise  of 
marriage  was  inhcl  consummated!  by  liie  alleged  co* 
pida,  while  yet  the  parties,  placed  in  so  extraordi!nary 
a  situation,  did  not  understand  that  there  could  b6 
any  fegal  completion*  cft  the  marriage,  until  it  was  so- 
UmaizeAiMjaeieeeclesue. 

Collusion  is  thus  clearly  out  of  the  question.  But 
sUU  ib  is  said  that  between  Lindsa^  and  Mrs  Patullo 
there  exists  an  identity  of  interest ;  and,  consequent! 
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Chapman* 
Proof. 


23  Feb.  1820.  ^Jf  Chapman  is  entitled  to  wrgR  any  objection  to  the 
admissibility  of  the  evidence  in  question,  wlii<^  wonU 
have  been  competent  to  him,  if  it  had  boen  kd  by 
Mrs  Patttllo,  in  support  of  her  d^once  against  the  ae« 
tion  at  his  instance.  But,  supposing  these  premisea 
conceded,  the  conclusions  attempted  to  be  deduced 
from  them  would  not  by  any  means  lollow. 

The  {HXNZiise  of  marriage  is  completely  proved,  in*' 
dependency  of  that  evid^pice,  which  is  necessary  mljr 
fcMf  proving  the  subsequent  copula.  But  tihe  law,  hj^ 
sanctioning  the  constitution  of  marriage  by  a  promise 
subsefuente  copula,  must  be  presumed  to  authorise  a 
relaxation  of  the  ordinary  rules  of  evidence,  in  rd»- 
tion  to  a  proof  of  the  latter  £eust.  It  were  unreason-* 
able  to  suppose  that  parties  {Mroceeded  to  constitute  a 
marriage  in  this  manner  by  premeditated  and  deU* 
berate  design.  On  the  contrary,  the  foiuidation  el 
the  law  sanctioning  such  marriages  is  certainly  laid 
in  the  justice  and  expediency  of  affording  a  remedy 
to  persona  who,  relying  on  a  prior  oUigatien  to  solem* 
nize  a  marriage  in  regular  form,  have,  in  an  miguasd«* 
ed  moment  of  passion,  so  conducted  themselves  as  to 
leave  no  room  for  resiling,  without  bringing  shames 
and  perhaps  utter  ruin,  upon  one  at  least  of  the  par^ 
ties.  As  therefore,  in  proving  the  copdk,  a  penmria 
tedium  y&  naturally  to  be  expected;  so  it  were  to  fraa* 
trate  the  benevolent  intention  of  the  law,  if  courts  of 
justice  should,  on  that  account,  exclude  all  isvestsga^ 
tion  of  the  £u!t.  In  numerous  instances,  sndi  as  the 
];Nresent,  it  must  be  the  relations  of  the  parties  alst 
who  can  have  an  (^portunity  of  knowing  any  thing 
of  an  occurtence  of  this  private  and  occult  nature; 
so  that  the  presumption  which  would  bear  against 
their  testim<my,  if  c^ered  in  evidence  of  an  ordi-< 
nary  dvil  contract,  ought  here  to  have  no  influence ; 
Sanchez,.^,  m.  De  Qms.  Cland.  Dup.  41,  §  5.; 
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MMcardus  De  Pnb.  vol*  iii.  Candu.  10£4,  $  S8*34 ;  23  F«b.  ia2€. 
GUu^br^s  Prineiples  qfJEmknc^^  p^'  258.  j^/T  ^~^ 

It  would  raiae  a  very  difibrent  question  from  the  pre- Chapman. 
sent,  if  aie  iffomise,  as  weU  as  the  c<»pi.fa.  were  oflfered  >,^— 
to  be  proved  solely  by  the  near  relatioiis  of  the  party  witneu. 
endeavottring  thus  to  establish  a  marriage ;  or  even  if 
the  promise  afene  were  attempted  to  be  rested  upon  - 
sufik  evidence,  the  copula  being  otherwise  indii^utably 
proved.     There  might  be  danger  in  holding  a  mar« 
riage  proved  in  the  fonner  case;  and  certainly  the 
lame  reasons  for  a  departure  from  the  strict  ndes  of 
evidenoa  in  proving  the  copula  does  not  apply  to  the 
anteoedent  promise. 

It  is  the  express  opinion  both  of  Bank.  (B»  iv.  tit. 
30,  $  15)  and  Ersh  (B.  iv.  tit  2,  $  26)  that  brothers 
and  sisters  are  admissible  witnesses  in  clandestine 
marriages.  That  opinion  is  fully  borne  out  by  the 
cases  rf  Barber  v.  Stewart,  July  1739,  IHcU  Mor.  pi 
16,748;  and  Young  9.  Arrot,  8th  Dec.  1738,  C.Home, 
Mor.  p.  16^7^*  The  principle  of  these  authorities 
is  a  fortiori  applicable  to  the  present  case.  Subse*' 
quent  decisions  have  confirmed  the  doctrine  as  to  the  ad* 
misufaility  of  witnesses  otherwise  incompeteut  in  cases 
where  it  is  natural  to  expect  a  penmia  teMum ;  Gum- 
ming V.  Gumming,  5th  March  1748,  Kilk.  and  Fidc^ 
Mor.  p.  16,756;  Nicolson  v.  Nicolson,  6th  Dec.  177(^ 
Mor.  p.  16,770. 

The  case  of  Dalidel  v.  Richmond,  10th  July  1790, 
Mor.  p.  16,780,  which  is  chiefly  relied  on  by  the  op- 
posite party,  differs  essentially  from  the  present,  in  as 
mudi  as  there  the  object  was  to  p]x>ve,  by  the  exclu- 
sive testimony  of  the  parents  and  sister  of  the  pur-r 
soer,  the  whole  circumstances  of  a  marriage  between 
parties  very  unequal  in  rank.  Mere  it  is  not  truly 
a  question,  whether  the  parties  had  f(H*med  the  de-* 
Uberate  purpose  of  becomii^  married  persons-^-that 
is  established  by  unexceptionable  evidence---it  is  only 
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Lindsay  v. 
Chapman. 

Proof. 
Wiineso. 


23  Feb.  1826.  the  premature  *  perfection  or  conBummation-  of  that 
agreement  which  is  offered  to  he  proved  hy  Mrs  Pa- 
tullo's  brother  and  sister,  the  only  p^rsoms  who^  be- 
sides herself  and  Lindsay,  slept  in  her  honse  during 
the  night  in  question,  and  consequently  the  only  per* 
sons  to  whom  the  facts  could  possibly  be  known. 
'  There  are  additional  peculiarities  in  the  present 
case  which  demonstrate  the  praffneiy  of  flilmittii^ 
the  testimony  of  these  witnesses.  1«/,  There  is  no 
room  for  supposing  that  they  could  hare  been  in« 
fluenced  by  considerations  of  personal  intereiit  It 
could  not  sorely  appear  to  them  to  be  for  the  ftmily 
credit  or  honour  that  their  sister  should  be  proved 
to  have  formed  an  adtdterous  connexion  with  Chap- 
man ;  Mascardus,  De  Prob.  vol.  iii.  Qmdu.  1034^ 

Sd,  The  question  is  not  whether  these  relations 
ought  to  be '  examined.  Their  evidence  has  been  al* 
ready  taken;  and  the  Commissaries,  without  objec- 
tion on  that  score,  have  pronounced  judgments  on  its 
merits.  It  indeed  appears  that  Chapman  did  object 
to  their  admissibility  when  their  dqmsitions  w^ct 
about  to  be  taken.  But  the  record  does  not  shew  the 
nature  of  the  objection.  Supposing,  however,  it  rested 
on  the  relationship  of  the  parties,  it  was  the  duty  of 
Chapman  to  have  endeavoured  to  prevent  the  exami? 
nation  proceeding,  by  insisting  for  the  opinion:  of  the 
whole  Commissaries;  and,  if  that  opinion  had  been 
against  him,  he  ought  to  have  applied  to  this  Court  for 
redress.  If  the  metus  petyurii  (in  whidi  the  essrace 
of  the  present  objection  appears  to  consist)  may  be 
pleaded  to  *the  effect  of  absolutely  excluding  the  re- 
ception of  such  evidence,  it  would  be  dangerous  and  un- 
just to  hold  it  available  to  a  party  whodedined  to  use 
the  legal  remedy  for  preventii^  the  witnesses  being 
exposed  to  the  temptaticm  of  committing  sudi  a  crime. 
It  will  therefore  be  presumed  that  Chapman  abandoned 
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his  objection,  whatever  it  was,  and  virtually  consented  n  Feb.  1826. 
to  the  examination  of  the  witnesses,  ''*  ^  -^' 

9d,  The  argument  for  Chapman  leads  to  this  ano^  ciiapmanT 
malous  restilt :  Lindsay  is,  in  the  first  place,  to  be  de-  ^  ~"^ 
prived  of  tiie  <mly  evidence  which,  from  the  nature  of  ivuneis. 
the  faet»,  he  could  possibly  adduce ;  and  then  die  plUrty, 
to  whose  conscience  his  appeal  for  the  verity  of  his 
Kbd  Wis  be  confined,  is  an  opponent,  who  of  course 
can  bave  no  knowledge  in  the  matter  of  rrference. 

Ldutijff  Although  it  were  granted  that  Lindsay,  in 
an  action  of  declarator  of  marriage  against  him  at  Mr6 
FatuUo's  instance,  might  successfully  plead  this  ob^ 
jection,  it  will  not  follow  that  it  must  be  held  com^ 
petent  to  a  party,  by  whose  interference,  for  the 
promotion  of  his  own  private  purposes  confessedly, 
the  regular  solemnization  of  the  marriage  with  Lind* 
say  was  prevjsnted.  Chapman  stands  in  no  more  fa- 
vourable situation  than  a  party  who,  having  created  a 
pemtria  tesHum,  is  attempting  to  take  advantage  of 
the  circumstance  to  exclude  all  inquiry. 

With  regard  to  the  judicial  declaration  of  Mrs  Piu 
tullo,  it  was  taken  at  the  urgent  request  of  Chapman 
himself ;  and,  therefore,  it  is  impossible  that  he  can  noW 
be  permitted  to  object  to  it  being  appealed  to  as  evidences 
Situated  as  she  was  relatively  to  both  pursuers,  her 
examination  must  have  appeared  as  a  most  important 
meand  of  informing  the  mind  of  the  Court ;  and  surely 
it  is  not  a  good  reason  for  holding  her  statement  eil^ 
titled  to  no  consideration,  that  it  is  found  to  be  unfa^ 
vonrable  to  Chapman's  object ;  Cunningham  v.  Cun- 
Bhigham^  SOth  Feb.  1810,  referred  to  in  Mackenzie 
r.  Mackenrie,  8th  March  1810. 

Chapman  maintained — ^That  no  satisfactory  answer 
wasmaderto  the  charge  of  collusiori,  which  was  appa* 
rent  on  the  feee  of  the  proceedings  and  |)ro6f.  It  was, 
however/  sufficient  for  his  purpose  that  the  avowed 
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Lin<3ai^  «. 
Chapman. 

Wiinmt. 


9Z  Feb.  16911.  interests  of  LLadsay  fi&d  Mrs  PatuUo  were  identified 
in  relation  to  both  actions,  and  that  they  ware  there- 
fore to  be  taken  as  jmnt  defenders  in  the  declarator  at 
his  instance.  At  the  very  time  Lindsay  raised  his 
declarator,  he  was  living  with  Mrs  PatuUo ;  andphiSiii. 
ly,  but  for  the  respondent's  action,  he  et>nld  have  had 
no  interest  to  adopt  sndi  proceeding. 

The  question,  therefore,  resolves . into  this:  Gas 
Mrs  Patullo,  in  su]^ort  of  her  preliniinary  de£»oe 
against  Chapman's  declarator — that  she  is  the  lawftd 
wife  of  another  perscm,  be  allowed  to  found  on  her 
own  declaration  and  the  evidence  of  her  brother  and 
sister  ? 

The  law  recognizes  no  distinction  between  the  »>- 
tnre  of  the  evidence  required  to  prove  a  marriage,  and 
diat  necessary  for  proving  any  other  dvil  contract 
Nor  does  the  case  of  a  marriage  constituted  by  a  pio^ 
mise  and  subsequent  a^nda  form  any  exception  f0  Am 
observation.  Marriages  so  constituted,  though  sanctioti>* 
ed  by  law,  for  the  avoidance  of  greater  evils,  are  yet 
discouraged  as,  in  their  own  nature,  iiurtful  to  the  best 
interests  of  society ;  and  it  would  be  strange  if,  notwith« 
standing,  they  were  capable  of  b^ng  proved  by  en*- 
dence  that  would  be  held  inadmissible  in  a  qnestioB 
concerning  the  celebration  of  a  regular  marriage. 

Hie  plea  of  penuria  tetHum  is  misapplied  to  a  case 
iike  the  present.  If  parties  can  rarely  procure  unez- 
49eptionable  witnesses  to  establish  a  marriage  of  lh» 
description,  they  have  themselves  to  blame  for  runnii^ 
4Stt€fa  a  risk.  And  certainly,  as  the  occasion  of  the  do- 
Aciency  of  legal  evidaice  bespeaks  no  favour  for  theai, 
so  the  danger  is  manifest  of  granting  any  reJaxatioa 
of  the  rules  of  evidence  in  such  circumstances. 

in  the  oldest  reported  case  (as  observnd  by  JMU 
ai  his  Law  ^  Evidence,  p.  386)  on  the  potet  «f 
the  admissibility  of  near  relations  to  prove  «a  fmrtil^ 
marriage^  the  C!ourt  refused  to  admit  a  fothtf,  bxK 
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ikacs,  and  slaters  as  iritaesaes ;  Btii'ling  p.  llsmWU^n,  ^  ^^^  ^^: 
11th  July  1704,  Fount  Mor.  p.  373.    A  judgment  LtedlJ^ 
of  an  jQi^osite  tendenejr  was  pronounced  in  the  case  of  <^^pman- 
Barher  v.  Stewart,  founded  on  by  Lindsay.    But  this 


was  hel4  to  be  a  h£id  decision  in  the  case  of  Dalzlel  p»  ^^"^^ 
QiehjQond^  10th  July  1790*. where  the  point  was  so* 
l^mnly  considered,  and  which  ought  tp  rule  th^  prer 
aani;  In  the  prior  case  of  Young  v.  Arrot,  although 
tb/9  sister  and  aunt  of  the  pursuer  of  a  declarator  of 
mfuxiage,  founded  on  habite  and  repute,  were  admitted 
•s  witnesses  for  her  cum  nota,  yet  this  was  merely  to 
eorroborate  the  testimony  o(  other  unexceptionable 
iritnesaes.  In  the  case  of  Martin  v,  Mackissan,  8th 
Feb.  1816,  the  brother  and  sister  a(  a  woman  claiming 
aliment  of  a  natural  child  were  allowed  to  be  examined.  * 
But  the  principles  upon  which  such  a  question  of  evi- 
dence ^prads  are  entirely  different  from  those  that 
are  applicable  to  the  proof  of  the  contract  of  marriage ; 
and,  e^en  in  that  case,  the  testimony  of  these  relations 
was  offered  merely  *  in  corroboration  of  another  wit* 
*  ness*'  The  principle  of  decision  in  Dal^siel's  case  waa 
followed  in  that  of  Bell  r.  King,  21st  Jan.  1797;  the 
Court  finding  that  the  defender,  in  an  action  of  divorce* 
fovlA  not  adduce  her  near  relationid  as  witnesses. 

But,  in  the  present  case,  Lindsay  has  adduced  no 
eyideDce  which  the  testimony  in  question  can  corro* 
borate.  One  of  the  two  other  witnesses  proves  nothing 
to  the  purpose ;  and,  with  regard  to  the  session-clork, 
]us  eyidence  is  confined  to  the  directions  he  received, 
f-«ifi|i8t  from  Lindsay,  to  make  proclamation  of  banns^ 
and  afterwards  from  Mrs  PatuUo,  forbidding  him  to 
prooeed  in  the  matter.  There  is  nothing,  therefore, 
in  this  evidence,  which  bears  on  the  point  which  the 
JPorgans  are  called  to  prove.  That  evidence  only 
shews  that  the  marriage  was  not  in  contemplation  of 
Hie  parties  tall  after  they  had  been  proclaimed  on  two 
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as  Feb.  1828.  gucccssive  Sundajrs — ^that  is,  posterior  to  the  alleged 

Lindsay  v.        COpultt. 


Chapman. 


Proof, 


So  far,  indeed,  from  there  being  anjr  thing  in 
evidence-  which  may  be  the  subject  of  corrobora- 
tion by  these  witnesses,  their  testimony  has  to  con- 
tend with  the  strongest  possible  presumptions  against 
its  truth.  In  this  view,  it  is  sufficient  to  allude  to 
Lindsaj^s  action  of  damages — not  for  adultery  with 
his  wife — ^but  for  disappointing  his  hopes  of  becoming 
the  husband  of  Mrs  Patullo— to  their  united  attempt 
at  procuring  an  abortion — and,  finally,  to  the  chief 
reason  which  she  held  out  to  the  respondent  for  agree- 
ing to  the  terms  proposed  on  her  part  to  put  an  end 
to  these  actions,  namely,  that  he  would  be  saved  the 
expence  of  bringing  up  ^  his  own  child.* 

With  regard  to  Mrs  PatulIo*s  judicial  declaration, 
there  would  be  palpable  injustice  in  allowing  it  to  be 
appealed  to  as  evidence  against  the  respondent  He 
was  entitled  to  ask  that  she  should  be  judicially  ex- 
ammed,  in  the  expectation  that  her  admissions  might 
possibly  supersede  the  necessity  of  the  proof  he  was 
prepared  to  bring  to  substantiate  his  marriage.  But 
her  declaration,  in  answer  to  questions  put  by  Lind- 
say, can  be  considered  in  no  other  light  than  as  a  gra- 
tuitous statement  in  her  own  favour^ — a  mere  repe- 
tition of  her  defence  in  the  respondent's  declarator. 

Observed  on  the  JBench — ^The  question  is  not  pro- 
perly whether  Lindsay  and  Mrs  Patullo  are  in  coUu- 
sion ;  but  whether  the  latter,  as  in  a  question  with 
Chapman,  and  in  defence  against  his  action,  can  avail 
herself  of  her  own  declaration  and  the  evidence  of  her 
brother  and  sister  ?  Lindsay's  declarator  cannot  affect 
the-  question,  the  proceedings  palpably  inferring  an 
identity  of  interests  between  him  and  Mrs  Patulla 
In  these  circumstances,  the  Court  held  the  case  of 
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Dalziel  v.  Richmond  as    an  important  precedent  in^  ^^^  ^^^. 
point;  and  that  any  departure  from  it  would  be  ^^t^undaa^T^ 
tended  with  dangerous  consequences.  Chapman. 

The  unanimous  judgment  of  the  Court  therefore  jvo^/^ 
was,  that  Lindsay  could  not  found  on  Mrs  Patullo's  ^*^'*^' 
declaration,  or  the  evidence  of  her  brother  and  sister. ' 

Lords  Otdinaiy,  CrhigietiCf  Medwyn.  For  Lindsay,  F. 
Jeffrey^  Neaves.  WiSiam  Smithj  Agent.  For  Chap- 
man, J.  Mancrieff,  R.  Belly  Sir  J.  Hay^  /.  M^DowMy 
mUiam  BeUy  W.  S.  Agent 

S. 


FIRST  DIVISION. 

No.  LXVII;  February  U.  1826. 

CHARLES  R.  BROUGHTON  and  Mandataey 

against 
JOHN  WESTON,  tailor. 

Peescription. — FoEEiGN. — I.  An  account  for  fur- 
nishings  contracted  in  Englandy  by  a  Scotchman, 
who  went  abroad,  and  died  within  the  yeains  of  pre- 
scripOon,  leaving  heritable  property  in  Scotland, 
not  cut  qff  by  the  statute  of  limitalions;  but  the 
claim  is  ruled  by  the  Scots  law  of  prescription. 
2.  JTie  trustee  under  the  setdement  (f  the  debtor  ad- 
mitting  that  he  had  not  paid  the  debt,  and  theaccount 
having  been  current  untU  near  the  debtor's  death, 
decree  was  given  without  having  recourse  to  the  oath 
on  reference. 

Colonel  M*Neilj  who  was  born  in  Scotland,  resided 
latterly  in  London,  and  had  employed  the  claimant, 
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2i  P«b.  i82tf.  Weston,  a&  his  tailor,  for  some  years  previous  to  1808, 
Broaghton^    In  the  month  of  March  of  that  year,  the  Colonel  went 
&C.0.  Weston,  out  as  envoy  to  Louisiana.    Considerable  fiimishinga 
Pf^mipHoth   were  made  to  him  at  this  time ;  and  articles  were  s^- 
Fareiffi^        tcrwards  scut  out  to  him  and  his  servants.     He  died 
abroad  in  October  1808.     In  1819,  an  action  of  com 
stitution  was    brought    against  Mr  Broughton,  to 
whom  Colonel  M'Neil  had  conveyed  his  whole  e&* 
tate  in  trust;   and  afterwards  an  arrestment  was 
used,  ad  Jurisdiciumem  Jundandamj  in  which  a  de- 
cree in  absence  was  obtained.     Thereafter,  a  pro- 
cess of  multiplepoinding  being  raised,  in  regard  to 
funds  belonging  to  Colonel  McNeil's  trust-estate,  in 
the  hands  of  the  Royal  Bank,  and  this  decree  being 
produced  in  it,  the  claim  wa8  objected  to,  on  the 
ground  that  it  was  cut  off,  not  only  by  the  Scotch 
triennial  prescription,  but  also  by  the  English  statute 
of  limitations, 

In  answer,  it  was  stated  that  there  was  no  evidence 
or  presumption  that  Colonel  McNeil  had  paid  the  debt 
before  his  death.  Mr  Broughton-  had  entered  upon 
the  office  of  trustee,  long  before  the  years  of  pre* 
Bcription  had  run ;  and  that  he  did  not  pretend  that 
he  had  paid  the  debt  himself. 

The  Lord  Ordinary  '  repelled  the  plea  of  prescrip- 
'  tion,  and  other  objections  stated  to  Mr  Weston's 
'  claim ;  preferred  him  upon  the  fund  inmedio^  for  the 
^  amount  thereof;  and  decerned*' 

Counsel  for  the  parties  were  afterwards  heard  be* 
fore  the  Court  upon  a  reclaiming  note.  The  first 
question  was,  whether  the  case  fell  under  the  Scotch 
triennial  prescription,  or  whether  it  was  to  be  govern- 
ed by  the  English  statute  of  limitations.  Upon  this 
point,  the  Court  were  of  opinion  that,  if  the  English 
statute  of  limitations  were  held  to  apply,  it  would  be 
necessary  to  have  the  opinion  of  English  counsel ;  but 
it  appeared  to  their  I^ordships  that  (he  question  was 
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to  be  deddad  by  the  law  of  Scotland,  where  the  action^*  ^^  ^®*^ 
had  been  bronght,  and  where  the  fund  to  be  divided  Bnl^itol^ 


was 


PrewripHon, 

Upon  the  point  of  prescription,  it  was  pleaded  tor^^^^^^ 
the  trustee- ^That  the  years  of  prescription  having 
run,  the  l^al  presumption  was,  that  the  account 
had  not  been  incurred,  or  had  been  paid ;  and  that 
resting  owing  could  only  be  proved  by  the  oath  of 
the  delender ;  and  that  this  presiunption  was  forti-> 
fied  by  other  circumstances,  vh.  the  long  silence  of  the 
pursuer,  and  the  fact  of  Colonel  McNeil  going  upon 
an  embassy  to  a  foreign  country,  which  rendered  it 
unlikely  that  he  would  leave  behind  so  large  a  debt 
due  to  his  tailor. 

It  was  answered —That  there  was  no  evidence  that 
the  debt  had  been  paid  before  the  death  of  Colonel 
M'Niel ;  neither  was  there  any  natural  or  legal  pre^ 
sumption  to  this  effect.  The  accoimt  had  been  cur- 
rent long  prior  to  March  1808 ;  considerable  furnish- 
ings were  made  at  that  time ;  and  articles  had  even 
been  sent  out  to  the  Colonel  after  his  departure ;  and 
there  was  no  pretence  that  remittances  were  made  by 
bim.  On  the  other  hand,  as  it  was  not  alleged  that 
any  payment  had  been  made  since  the  death  of  Colonel 
M'Neil,  the  effect  of  this  was  to  do  away  the  plea  of 
prescription,  and  to  establish  that  the  debt  was  in  fact 
resting  owing;  Syme  «.  Douglas,  Heron,  and  Com- 
pany, 15  Jan.  1789,  Mor.  p.  5354 ;  Leslie  v.  Mollison, 
16th  Nov.  1808 ;  Campbell  0.  Yates,  ISth  Nov.  1765, 
Mor.  p.  12,162. 

Tie  Cauri — ^with  the  exception  of  Lord  Craigie 
who  thought  that  the  prescription  having  run,  it  was 
necessary,  to  *  prove  resting  owing'  by  the  oath  of 
party—- were  of  opinion  that  the  plea  of  jHrescription 
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24  Feb.  1828.  was  elided  by  the  circumstancee  of  the  case.     The  ac- 
B^^ThtT^    count  being  current  near  the  death  of  the  debUv,  he 
^^  e.  WeBton.  himself  being  abroad,  there  could  be  no  ground  to 
TT      presume  that  he  had  paid  it ;  and  as  his  trustee  did 
Foreij^        uot  allege  that  he  had  paid  the  account  (his  plea  in- 
deed being  inconsistent  with  such  an  allegation)  he 
could  not  successfully  plead  prescription ;  Syme  o. 
Douglas^  Heron,  and  Company,  s^q^a.     By  admit* 
ting  that  he  had  not  paid  it,  he  admitted  that  it 
was  resting  owing ;  and  it  was  therefore  unnecessary 
to  have  recourae  to  the  reference  to  oath. 

Lord .  Eldifii  Ordinary.  For  Weston,  J^frey^  Cvming^ 

hame.    JEneas  Macbean^  W.  S.  Agent.     For  toe  Trostee,. 
G.  J.  BeU,  J,  Hamilton^  jun.    /.  A.  Cheyne,  W.  S.  Agent. 

C, 


SECOND  BiriSIQN. 

No,  LXVIII.  February  24. 18S6, 

WILLIAM  ARROL  and  JAMES  COOK 

against 
ROBERT  MONTGOMERY. 

» 

LNKEUPT,r~Piicr£rjir  illicitum. — A  bankrupt,  kat)^ 
ing  settled  his  affairs  by  an  eatrajudidal  camposi^ 
turn  accepted  by  all  his  creditors,  and /or  thepay- 
ment  of  which  he  has  found  caution,  it  is  illegal  far 
any  one  iff  the  creditors  to  stipulate  privately  for  a 
further  sum  to  be  given  to  him  as  the  conation  of  his 
agreement  to  accept  of  the  composition.  And,  if  the 
money  so  extorted  has  been  actually  paid,  both  ike 
Jbmhrupt  himself,  and  the  cautioner  for  his  cmnposi^ 
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tian  are  entided  to  pursue  an  action  of  repelUum^^  Feb.  i82«. 
for  the  amount.  . '~;  ^  — ^ 

r  Arrol^  ftc  «. 

Mont^mery. 

Aebol,  having  become  insolvent,  called  a  meeting  of  ^^^JZT 
his  creditors,  before  whom  he  laid  a  statement  of  his  af-  P^/ctum  mai, 
nurs,  and  tendered  a  composition  of  eight  shillings  in 
the  paand,  payable  at  six,  nine,  and  twelve  months, 
for  which  Malcolm  M'Oregor  and  James  Cook  offered 
themselves  as  securities. 

This  offer  was  acceded  to  by  all  his  creditors,  and, 
amongst  the  rest,  by  Robert  Montgomery,  the  defen« 
der,  who  received  the  composition-bills  accepted  by  the 
bankrupt  and  his  cautioners,  and,  on  the  other  hand, 
granted  to  him  a  discharge  of  all  his  debts  contracted 
prior  to  the  13th  of  July  1819. 

It  afterwards  appeared  that  Montgomery,  as  a  con- 
dition of  signing  the  discharge,  had  exacted  from  his 
debtor  two  bills  for  £89  each,  both  dated  on  the  17th 
July,  and  payable  at  eighteen  and  twenty-one  months 
after  date.  ^ 

The  cautioners  having  received  a  disposition  and  as- 
signation of  the  bankrupt's  estate,  the  composition- 
bills  were  paid  out  of  it  at  the  stated  periods.  Mont- 
gomery, in  the  mean  time,  had  put  the  two  bills  for 
£89  into  the  circle ;  and  Arrol  being  charged  upon 
them  by  onerous  indorsees  was  compelled  to  pay  them 
when  they  became  due.  Arrol,  and  his  cautioner 
Cook  (the  other  cautioner  being  dead)  afterwards  rais- 
ed the  ptmexkt  action,  in  which  they  concluded  for  re- 
petition of  the  sums  00  paid,  and  also  for  damages, 
arising  principally  from  tl^  €acp— tM  opeaaioaed  by 
imsnuiKifMl  snqpeasions  which  he  had  offered  of  the 
charges  on  the  bills  by  the  onerous  indorsees.  After 
some,  litigation  in  the  Outer-House,  the  defender  was 
finally  held  as  confessed  on  the  state  of  facts,  as  above 
set  forth,  viz.  that  the  stipulation  for  the  separate 
l)ills  had  been  made  iN*ivately  without  the  consent 
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84  Feb.  laan.  elljier  of  the  cautioners  ot  other  creditors*    But,  oa 

Anroi^ftTv.  *^®  legal  merits  of  the  case,  the  Lord  Ordinary  (Cringle- 

Montgomezy.  (ie)  sustained  the  defences,  and  dismissed  the  action. 

Bankn^      In  notcs  prefixed  to  this  interlocutor,  his  Lordship  in- 

Poetew  ioku  timated  an  opinion,  that,  although  the  other  creditors 

might  object  to  a  preference,  sudi  as  this,  gpven  to  one 

of  their  number,  such  a  plea  could  not  be  admitted  on 

the  part  of  the  bankrupt  himself;  and  that  before  the 

cautioner  could  insist  in  the  action,  he  must  qualify  an 

interest,  by  provii^  that  he  is  a  creditor  under  the 

composition  contract,  by  having  been  obliged  to  pay 

part  of  the  composition  out  of  his  own  funds.    His 

Lordship  also  held  that,  in  point  of  form,  an  action  of 

reduction  would  be  necessary,  as,  until  the  transaetioD 

was  set  aside,  there  cotfld  be  no  grfrund  for  an  action 

of  repetition. 

■ 
« 

The  pursuers  reclaimed^  and  |ifeadin2'^--^AU  secvet 
pactions  for  a  preference  in  fiEtvour  of  one  creditor  oyer 
the  others,  whether  in  an  extrajudicial  4X)iiqp06itioii,  or 
in  a  sequestration  under  the  bankrupt  act,  are  JUegal. 
T^  is  now  acknowledged  law ;  and  was  exptfmAj 
found,  although  it  does  not  af^iear  very  explicitly  firam 
the  rqport^  in  the  ease  of  Jameson  and  Sons  9.  Basiter, 
Mth  FeU  181&  The  debtoar  himself,  wk)  has  been 
concussed  into  granting  this  illegal  pcekreoee,  is  en* 
titled  to  raise  this  plea,  as  he  is  the  primnry  suffoser  by 
the  tnensaction.  If  the  bills  w^e  still  in  the  hands  ot 
the  defender  unpaid,  it  will  scarcdy  be  argued  that  he 
could  maintain  action  upon  them ;  and  it  is  difficult 
to  see  how  he  could  better  his  case  by  merely  usii^ 
the  additional  device  of  indorsing  them  to  an  onerous 
hold^.  The  illegality  of  the  transaction  lay  with  the 
defender,  who  extorted,  firom  the  necessities  of  the 
bankrupt,  an  obligation  whidbi  he  dared  notrefase; 
this,  therefore,  is  not  one  of  those  pacta  iBicU^  to 
which  the  maxim  of  pothr  est  conditio  passiderrtis  cm 
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Appljr.    The  title  of  the  cautioner  to  insist  in  thi824Fei>.i8S0. 
action  is  still  more  clear.    It  is  admitted  that  he  was  ,  ^/' ^' 
a  creditor ;  and  he  avers,  and  is  still  ready  to  prove,  Montgomerx. 
that  he  remains  so ;  and  that  he  has  not  hitherto  been  smJknmt 
able  to  draw  any  composition  on  his  own  debt  from  Pa^t^m  mM. 
the  bankrupt  estate.    But,  even  supposing  that  he  had 
incilrred  no  pecuniary  loss  from  his  cautionary  obliga- 
tion, it  is  clear  that  he  has  a  right,  as  a  party  to  the 
composition  contract,  to  insist  on  all  its  conditions  be- 
ing fulfilled.     Now  the  condition  on  which  he  bound 
himself  as  cautioner  in  that  contract  was,  that  the 
debtor  should  be  fuUy  discharged  upon  payment  of 
fhe  composition ;  and  he  is  entitled  to  insist  on  imple* 
tnent  of  this  by  the  creditors. 

The  case  of  Drachar  r.  Watt,  lath  May  1819, 
founded  on  by  the  defender,  is  inapplicable.  The  ac- 
tion there  was  dismissed  as  incompetent  in  point  of 
form,  having  been  brought  into  Court  by  petition  and 
complaint ;  but  a  case  exactly  similar  to  the  present, 
that  of  Jtmner  and  others  v.  Caddell  and  Company, 
15th  Feb.  182S,  has  been  decided  in  favour  of  the  plea 
•f  the  pursuers. 

The  defender  amwered-^Tbe  action  is  incompe- 
tent, for  it  is  admitted  that  there  was  a  contract 
or  agreement  with  regard  to  the  mode  in  which 
the  defender^  claim  against  Arrol,  the  bankrupt, 
was  to  be  settled,  and  that  the  agreement  then  made 
has  been  implemented  on  both  sides,  by  payment,  in 
the  j^9t  place,  of  the  stipulated  sum  to  the  defen* 
der,  and,  on  the  other  hand,  by  his  granting  the  dis- 
charge to  ArroL  The  pursuers  now  deny  the  validity 
of  that  transaction,  and  claim  repetition  of  the  sum 
paid  under  it  to  the  defender ;  but,  before  such  a  de- 
mand can  be  competent,  they  must  begin  by  reducing 
the  contract  tmder  which  the  payments  were  made.  The 
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24  Feb.  1826.  cdse  of  DeuchoT  V.  Watt,  15th  May  1819,  appears  to 
'—  T  — ^    be  in  poiBt. 

Montgom  Jy.      Suppofiing,  however,  that  the  action  were  competent, 
**"*"      neitl^  of  the  pursuers  havea  sufficient  title  or  in- 

PaeuMi  UM-  terest  to  maintain  it.    The  debtor  evidently  camiDt, 

^"^  because,  even  supposing  that  the  preference  allied 

to  be  givtcn  to  the  respondent  were  firaiduient^  qtfMi* 
the  other  creditors,  and  so  rednc^e^at  theiir.inataaee, 
it  is  quite  dear  that  there  is  no  wrongs  d(M[ie1o  tfaer 
debtor^  who  has  paid  notibing  mote,  than  was  jusdy* 
due.  If  he  says  that  the  toansaction  wais  iiiilawftri^> 
this  is  just  an  additional  plea  against  his  own  title  4o: 
pursue  for  ha  cannot  be  suffered  to  plead  hia  own- 
fraud,  and  in  turpi  causa  mdior  est  conditio  pottidM^ 
tis.  See  on  this  pomt  the  cases  quoted  by  Mr  JBeU ; 
Cammentaried,  vol.  ii.  p«  486,  notes. 

The  cautioner,  in  the  preset  case,  is  in  no  better  si?«! 
tuation  than  the  debtor,  becausahe  canqiiialii^no  iniber^ 
est  in  the  action.  The  instahnents  ef  the  oonqiositiaiiv 
for  which  he  .became  bound,  Wf3:ie>all  payable  at  least 
six  months  befere  the  first  of  the  bills  giwn  to  ithe  de^ 
fender  became  due ;  and  the  punsutfr  does  not  aUti^^ 
that  he  was  distressed  upon  his  bond  of  eautkn^  or 
th^  he  has  been  obliged  to  pay  any  pavt  of  the  corn^ 
ppsitiQn.  bUk  from  his  own  pocket  Had  it  faetn-^l 
b^  had  ample  time  to.  operate  his  relief,  by  attadiit^* 
the  debtor's  estate  long  before  the^biUs  were  payabltfi* 

..  The  Court  WBB  itnammwriy  o£  ^jpinion  ttntt  ihe 
JM4g9i«D^  of  the  Lord  Ordinary  was  eKroneonst^M! 
thut  the  aci4w  must  be  sustained  for  the  repetdtidn  of 
the  money  cqntain^  in.  the  two  btlb  given  t^tb^ 
fender.    At  advl^ng,  it  was  remarked  ^fagr 

.  Tie  l^  J9f.9^-CleKk.^^The  qa^astiow  te^re  ^  m 
m;e»  jl^f ^^,  •  Whi»tli«r  the :  tramsactiott  with  Misntgoinidi^i 
s^t  the  tim?«  of.  the  discbarge/  watf  ^in  itself  le^^j  and; 
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seoamO^,  If  we  shall  hold  it  to  be  illegfil,  whether  we^^  ^""^  ^^^^' 
have  the  proi^er  parties  before  us  who  are  entitled  to  ArroT&Tv. 

pUnUetiliS^- action.       .  Montgomery. 


upon  the  first  point,  I  bx^  so  doubt  that,  wJhere  Bankrupt 

Pact 
turn. 


aU  the  eraditoiB  agree  to  grant  a  discharge,  upon  re*''^'-''»  '^^- 
ceiling  a  certain  f»mpo6ition  oa  <&eir  debts,  it  is  abso* 
iQtdy.unfiuff  and  illegal  for  anj  of  their  number  to 
concuss  the  dd[)tor  privately,  and  to  extort  from  hkft 
a  «i9cret  advaitfage  as  the  price  of  his  accessicm  to  this 
agreement  I  am  quHe  awan  of,  and  pay  every  at- 
teoriMn  to,  die  fact,  that  this  wan  a  private  composi- 
tion; and  that,  consequently,  we  cannot  apply  the  pe- 
nalties of  &e  bankrupt  act.  But  I  think,  neverthe- 
leaa^-  that  that  statute  afibrde  a  strong  illustration  of 
the  light  in  which*  the  legislature  views  transactions 
sudbi  as  this.  The  clause  which  prohibits  such  at- 
tempts is,  in  fact,  only  declaratory  of  the  common  law 
on  lihe  sulgect;  and  is  introduced  for  the  purpose  of 
enacting  heavy  and  severe  additional  penalties  against 
those  who  shall  be  guilty  of  such  frauds  in  composition 
ccHitraots  farmed  under  the  provisiims  of  that  statute;  It 
leaves,  however,  the  common  law  untouched,  by  wliich 
all  such  attempts,  under  a  voluntary  composition,  are 
illegal  and  reducible.  Viewing  the  matter  in  this 
light,  I  <sannot  think  it  of  any  consequence  that  the 
bills  granted  to  the  defender  have  been  put '  into  the 
drdCft  iMod  are  now  paid.  No  such  deviee  as  this  can 
enable  him  now  to  profit  by  his  own  extortion. 

The  €8ily  question  therefore  remaining  is,  whether  the 
parties  before  us  are  entitled  to  pursue  this  action ;  and 
my  opinion  on  this  point  is,  that  both  and  either  of 
tt^.  pursuers  have  a  sufficient  title  and  interest  to  pur- 
sue. With  regard  to  the  bankrupt  himself,  he  is  the 
party  immediately  injured  by  the  wrong  done  by  the 
defender ;  and  I  do  not  think  that  the  maxim  potior 
est  conditio  possidentis  can  apply,  even  to  him.    The 


24  Feb.  1826.  0886  of  the  eavtioner  is  stiU  more  clear ;  be  is  entitled 

^^  T  — ^    to  insist  on  the  contract,  under  which  he  became  o^u* 

M^ntgoD^e^.  tioner,  being  fulfilled  in  every  particular ;  aad  that 

r~      the  debtw  shall  obtain  his  disdiarge^  on  payment  caHj 

Pactum  uHcu  of  the  composition  there  etipulatedi    Besides,  in  tlie 

present  case,  he  was  also  acreditcnr,  and  had»  as  sudL 


a  material  int^i^t.  I  shall  only  add,  tibiat  the  cemai 
Junner  and  others,  in  1892,  is  exactly  ik  point;  and 
that  Deucfattr  9.  Watt  was  decided  merely  on  tbg 
ground  that  the  action  waa  improperly  ^ped. 

Lord  Glenlee — ^I  can  have  no  doubt  thft^  in  a.pcti 
vate  composition,  if  a  single  creditor  openly  insists  .on 
getting  a  separaite  preference  as  th^  price  of  his  aottgh 
sion  to  the  discharge,  and  if  the  other  ataditcMB  am 
foolish  enough  to  agree  to  it,  he  is  entitled  to  do  S0# 
But  then  this  must  be  di»ie  openly  and  with  theknow* 
ledge  and  oonaent  of  the  whole  body  of  the  creditoia« 
A  single  creditor  may  certainly  object  to  sudi  a  tiaa-» 
aaetion ;  and,  if  he  have  not  agreed  to  it,  may  set  it 
aside.  A  cautions,  merely  qua  cautioner,  has  exacOf 
the  same  right  This  is  answered^  in  the  present  case,  1^ 
eaying  that  he  has  no  interest;  but  we  cannot  at  present 
take  diat  fw  grafted.  I  am  desd*  that  the  interlocal 
tor  must  be  recalled,  at  least  in  po  far  as  the  cautioner 
is  concerned*  With  r^ard  to  the  bankrupt  himself 
there  is  more  difficulty  in  consequ^ice  of  the  appUcap 
tion  of  the  rule  in  turpi  causa,  &c.  But  I  doubt  whor 
ther  the  application  of  that  rule  e<Haes  in  here.  If  thf 
debtor,  after  the  dim^aige  was  obtained,  and  the  com- 
position paid,  had  afterwards  made  voluntary  payBwnt 
of  the  contents  of  the  bills,  the  nuqdlm  would  have  i^ 
plied.  But,  in  this  case,  the  creditor  has  himself  pre^ 
Tinted  the  ^plication  by  iadonung  a^ay  the  bills  >t9 
an  onerous  indoonee,  for  the  nvowed  purpose  of  eni* 
fi^rcing  pajBittt.  To  be  sure,  if  the  debtor  he  hini^ 
^1£  entitfed.lo/panue  this  action^  it  may  perhapeonlf 
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be  to  the  ^eet  c^  makiiig  the  money  farthcomiiig  to  24  Feb.  imft* 
the  whole  body  of  the  creditors,  to  whom  it  properly  ^^1  ^^ 

beloilMd.  Mon^omeiy* 

I^ord  PitmiUy  ccmcurred  endrdy  with  the  ^^bo^^^ 
JttStio&-Clerk  as  to  the  illegality  of  the  transaction,  ^^^^  ^'fi^ 
and  the  right  of  the  parties  to  set  it  aside.  With  re« 
gard  to  this  partieular  case,  it  vA  material  to  attend  to 
the  di«mHi8t«aces  in  which  the  composition  was  oflfer* 
ed.  Tb&  bankrupt  first  oifered  a  compoaition  of  nuio 
flhiUinga  in  the  poand,  and  afterwards,  wkai  it  was 
femid  that  tiiis  was  more  than  his  ftinds  would  pro- 
duce^ the  creditors,  after  an  investigation  oi  his  affairs, 
agsead  to  aooept  of  eight  sfaiUfngs,  Cook  became  can- 
tjcmer  fiir  this  sum,  upon  the  fiiith  of  Arrol  getting  a 
diadbaige  from  all  the  creditors,  indudii^  Montgo- 
mesy,  ufion  paymort  of  this  compositiMi.  But  Mont* 
goanery,  besides  the  bills  for  the  c(miposition,  takes 
twa  dUigt  Uills  as  a  Acmm,  and  indorses  them  to  third 
parties,  who  compel  paymrait.  Arrol  and  Ck>ok  now 
faing  the  present  action,  which  is  2L€eindictioimdMti% 
and  I  shall  consider  ft,>Srsf,  widi  reference  to  the  right 
af  ArdI,  the  bankrupt;  seemdlf^  with  reference  to 
Cock,  the  cautioDer;  and,  third,  the  form  of  die  ac- 
tion, and  whether  reduction  be  necessary. 

JPVfs^,  As  to  Arrol — ^He  made  an  agreement  to  obtain 

sdiadiarge  on  payment  of  eight  shillings  in  the  pound; 

and  it  is  of  some  importance  that  he  had  at  first  offered 

■sne,  and  that  the  smaller  sum  was  accepted  upon  afall 

imrestigataoa  of  his  affairs.  The  inference  to  be  drawn 

horn,  that  is,  that  the  composition  was  as  much  as  his 

estate  could  aflfoid.    The  presumption  of  law  is,  that 

erery  composition  accepted  by  the  whole  body  of  cret 

diton  is;fair  and  seasonable ;  6nd  the  preaumption  ef 

£Ht  is  materially  strengthened  in  the  present  case  by 

ihfi'pravionB  offer  of  nine  shillings.    Vimr^  if  so,  iS^ 

fiurtheiridfcBind  of  Moiitdfoaiefy  was  iwkat  has  bees 

pnqierly  and  correcdy  called  by  your  Lordship  exiar^ 
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24  Feb.  1826.  tiofi.     He  took  advantage  of  the  situation  of  the  bank<- 
,  "^""pr^  nipt ;  and  his  demand  amounted  to  extortion  by  his 
Montgomery,  owu  Statement.     If  he  was  cheated  by  the  composi-^ 
BankZ^      tion,  or  thought  it  too  small,  he  might  have  refused 
Pactum  imd-  to  agree  to  it ;  but  to  consent  to  it  on  condition  of 
this  preference  was,  on  his  own  shewing,  either  un-* 
fair  to  the  other  creditors,  or  extortious  towards  the 
debtor,  by  forcing  him  to  give  more  than  could  rea- 
sonably be  asked.    It  has  been  said  by  Lord  Glenlee 
that,  if  all  the  other  creditors  were  to  agree  to  give  a 
preference  to  one  of  their  number,  such  a  transaction 
would  be  valid.     I  doubt  that  very  much.     No  doubt 
the  creditors  who  agreed  to  it  might  be  barred  perso^ 
naU  exceptione  from  objecting  to  it ;  but  how  would 
the  case  stand  with  regard  to  the  bankrupt  ?  Suppos- 
ing  that  he  had  paid  a  fair  composition  (that  is,  all 
that  his  estate  could  bring)  to  the  whole  body  of  his 
creditors  as  the  price  of  his  discharge,  and  that  he 
were  besides  concussed  into  granting  an  additional 
preference  to  some  particular  creditor,  whidi,  in  the 
drcumstanees  in  which  he  is  placed,  asking  for  a  dis- 
charge, he  would  be  in  no  condition  to  refuse,  this 
would  be  an  act  of  extortion  against  him  which,  I 
think,  he  would  be  entitled  to  set  aside. 

It  is  said  that  the  bankrupt  here  is  particeps  froM" 
c£f,  and  that  in  turpi  causa,  &c.    But  this  assumes 
that  there  was  a  fraud  committed  against  the  credi*^ 
tors ;  now  there  is  no  case  of  that  kind  here.    The 
composition  appears,  both  in  law  and  in  fact,  to  have 
been  a  fair  composition;  and  the  only  wrong  done 
was  the  extortion  on  the  part  of  the  defender.    It  is 
said  that  the  composition  contract  should  be  set  aside, 
and  that  there  should  be  a  restitutio  in  integrum. 
Why  so  ?  The  composition  contract,  which  the  defen- 
der  signed,  was  quite  fair ;  and  the  only  wrong  done 
was  the  extortion  of  the  bcnus  by  Montgomery. 
One  difficulty  however  has  been  stated  by  Lord 
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Glenke,  vk.  that  the  baiefit  rf  this  acticm  sheujid  g^  24^Feb^«. 
not  to  tl^  bankrupt,  but  to  the  general  body  of  the  ^^^^  ^  «, 
creditors.  Now,  if  the  composition  was  fair,  and  ad-  M^tgowy. 
vantage  only  taken  of  the  bankrupt's  necessities  to  am^fv^ 
extort  from  him  something  unreasonable,  why  should  Sf*"*  *^*^ 
.the  creditors  who .  hare  signed  his  djsdiar^,  and  are 
not  complaining,  benefit  by  his  succeeding  in  .this  dc* 
tjon  ?  and,  in  this  view,  again,  there  is  np  room  far 
the  restitutio  in  integrum,  for  which  the  respondeat 
contends*  Seeomdly^  With  reference  to  Cocdci  thii 
cautioner,  his  only  object  in  adhibiting  his  seeuritjr 
to  the  composition  contract  must  have  been  to  get 
Arrol  discharged  upon  payment  of  the  composition. 
This  object  was  defeated  by  the  bills  privately  granted 
to  the  defender.  The  interest,  therefore,  of  the  cau- 
tioner IS  plain.  And  he  alleges,  besides,  in  the  pre- 
sent case,  that  the  composition  on  his  own  debt  is 
still  unpaid.  It  is  said  that  the  composition  bills  hitve 
been  discharged  by  the  bankrupt's  funds,  and  not  by 
Cook ;  but  that  is  of  little  consequence.  The  cautioner 
never  p>ays  unless  the  principal  party  cannot;  but 
still  he  was  bound  for  the  d^bt,  atid  incurred  the  risk 
of  his  part  of  the  contract,  of  which,  therefore,  he  is 
entitled  to  insist  for  fulfilment  by  the  creditors.  In 
the  third  place — as  to  the  form  of  the  action — I  do 
not  think  a  reduction  necessary ;  for  there  is  nothing 
to  reduce.  The  bills  have  been  paid  to  onerous  hol- 
ders, whose  right  was  unquestionable;  and  they  no 
longer  exist  as  documents  of  debt.  The  claim,  there- 
fore, resolves  into  a  candictio  indebiti,  and  is  properly 
laid.  I  conqir  therefore  in  opinion  that  the  Interlo- 
cutor shcmld  be  alter^ ;  wd  (hut .  we  should  declare 
in  terms  of  the  petitory  conclusions  of  the  libel. 

Lord  AUoway  coixcuired  with  all  their  Lordships ; 
and,  when  the  case  should  occur,  was  prepared  to 
agree  with  the  Lord  Justice-Clerk  and  Lord  Pitmil- 
ly,  that  the  debtor  had  himself  a  good  right  to  pur- 
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HWfh.  1836.  g||^  i^n  actum  sndi  m  thia ;  but  it  was  mmeoeBBaiy 
j^^a'^,  ta^nter  iate  that  qiimtiasu'as  We  have  here  the  joint 
'Montgomery:  instance^  both  of  the  debtor  aad  his  cautioner,  ^th 
Bimkrvpi.  teg^Td .  to  the  fbrm  of  the  action,  he  did  not  tiuiifc 
Paaumwid^  a  reductioil  aiiecessary;  a  similar  case,  in  thid  fe^ 
speet,  had  been  dedded,  SOkh  Nov.  1881,  Bidddl^I 
Chrifftie«  ) 

Th^ir  Loiddiips^  tkemfoM,  altered  the  interloeiitor 
reelalmsd  agaisst ;  deceomed  ift  tenna  at  the  petiMrf 
eohchiaioaid  of  the  tihel;  aadireniitted  to  the  Lerd  Or*) 
dinaiy  to  hear  parties  im  the  amount  of  ihe  clatitt  ^ 
damages. 


'  I 


IjOfd  Offdinaxy,  Cringleiie.  Act.  Jioncri^  nd  Jammoak 
Alt. .  Greenshields  and  S.  More. .  Campbdl  and  Clftan^ 
W.  S.  and  Charks  Orr^  W.  S.  Agents.     JJ.  Clerk. 
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>  No.  LXIX.  Pebruarff  S8. 18f(l 

JOHN  MORMON,  Bs«, 
JAMBS  EARL  of  FIFE. 

MeMVSSL  op  pAftLIAM£K7.--^OMlM  ft^  ufi'^fMUkf 

enmBed  to  have  wrfum  Umi%  aMed^4&  M^  qudifi- 
mttimi  tken  to  hoM  Mb  enrolmmt  resirkted  A^tte 
new  lanek^  imdat  ihiB  mitme  time  to  retain  il£r  fkue 
upon  the  roU^  alth&itgk  he  had  disponed  Hie  l^tf^enf 
-qf  tkeet^eriarit^cf'th^  Jwmer  lands  (mJUNHmr  of 
another  person^  who  woe  enrdUed  on  4f  at  iki^  .siHIfe 
tbeeting^-'^miekdned^  ^ 
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Ix»D  FiVB  WW  ov^ifaally  eUn^ed  tmoMg  the  free^teFeK 

hcMira  of  tiiro0ttiitf  of  Banff  cm  the  lands  of  Kin- 

naadf  and  othersi    Having  disponed  the  Uferent  ofEi^iorFife. 


tfea  anpeiioritjr  cf  these  lands  in  fovour  6f  a Member  of 

pavty^  his  L(n:dshiii,  at  the  Michaehnas  head  court  potMiimil 
l^Sfls  IMiaseated  a  petiticn  (of  whiA  previous  notke 
had  heen  given)  praying  that  he  might  have  the  lands 
dF.  ^Balveny,  and  other  parts  o(  his  eataUed  estate,  ftd- 
dai tohis qndMWiitien'-^hat  bis  em^ofanent  might  be 
raalrlcted  to'tfaeee  last  named  lands^-aud  dlso  that  he 
augbt  be  Allowed  to  jretaia  his  former  plaee  on  the 
rolL 

It  was  objected  that,  as  his  Lordship^s  ^lialificatioii 
VMS  thns  entiieljr  dianged,  and  his  enrolment  was 
tndy  a  neW  one,  his  propositi  to  retain  his  former 
plaee  on  the  roll  wte  unauthorized  bj  the  statute,  and 
irrq^ular.  A  majority  of  the  meeting,  however,  repel- 
led the  objection,  and  appointed  his  Lordship  to  stand 
in  bis  preset  place  on  the  rofi. 

Against  this  decision  of  the  freeholders  the  present 
petition  and  complaint  was  brought;  the  prayer  of^ 
which  was,  to  find  *  that»  hi  respect  of  the  alteration  in 
'  the  fanner  qualification  of  the  said  Eftrl  of  Fife,  and 

*  Uf  daim  to  withdraw  the  lands  which  composed 

*  the  sumo,  his  name  ouglit  to  have  been  expunged 

*  firom  the  roll,  apd  tliat  he  ought  not  to  have  been 
'  continued  oh  the  roll,  or  in  his  former  place  thereon^ 
'  in  ctaisequenee  of  the  said  petition ;  and  ordain  the 
'  nanie  of  tlie  said  James  Earl  of  Fife  to  be  expunged 
'  fioit  the  ndly  and  to  give  tlie  necessary  otdwfti^ 
'.  Mnying  y^ur  order  into  effect,  and  to  find  the  peti-* 
'  tiontr.endtkd  to  faia  e3q>eliees ;  and  to  do  otharwiscr 
*  in  the  premises  as  to  your  Lordships  riiall  seenf 


.    Ifd  suppQrt'ivf  die  petition  and  complaint,  the  follow^ 
iof^I^eaa  were  stated  :-^ 

1«  The  petition  or  daim  given  to  the^  MichaelSftai 
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M  orison  o. 
Earl  of  Fife. 

Metnber  of 
Parliament. 


28  Fek  1828.  head  courts  of  the  freeholders  of  the  eounty^  of  Banff 
on  the  p^rt  of  the  respondent,  liord  Fife,  is  not,  what 
it  appears  to  be,  a  claim  or  petition  of  ad^ti6n  and 
restriction,  but  is,  in  a  disguised  form,  a  claim  for  an 
entirely  new  enrolment,  on  a  new  set  of  lands,  andon 
new  titles. 

2.  The  claim  was  not  a  competent  and  sufficient 
daim  for  the  purpose  of  the  respondent,  in  so  far  as 
it  is  a  claim  to  be  put  o^  the  roll  on  entirely  different 
lands  from  those  on  which  the  respondent  was  form^- 
ly  enrolled. 

'3,  The  freeholders  did  wrong  in  continuing  the  said 
respondent  on  the  roll  in  his  foQrmer  place  and  order 
in  the  list  of  freeholders,  after  the  whole  lands  on 
wjbich  he  had  fcHinerly  been  enrolled  had .  been  with- 
drawn entirely  from  the  respondent's  qualification,  and 
when  he  was  placed  again  on  the. roll  ^on  entirdy  oiew 
apd  different  lands,  and  different  titles. 

There  was  an  objection  stated  to  the  competency  of 
this  complaint,  in  respect  that  no  notice  of  it  had  been 
lodged  in  the  hand^  of  the  sheriff-clerk  two  months 
previous  to  the  meeting,  as  prescribed  by  the  l6th 
Geo.  JLI.  c*  11 ;  but  it  was  answered  that  this  enact-' 
Ayeat  coxild  not  apply  to  an  alteration  which  only 
emerged  at  that  very  meeting.  The:  original  qualifi- 
cation itsdf  was  not  objected  to. 
,  The  main  pleas  in  defence  on  the  merits  were  ^--^ 

Any  freeholder  regularly  enrolled  in  the  roll  of  :free- 
hol^rs.  is.  entitled  to  add  to  his  qualification,  and  af- 
terwards restrict,  provided  his  qualification,  as^estrict-' 
ed»  .nemains  s^uffici^ot ;  and.  this  addition  to^  or  restfic-' 
tioi^.^^,  'his  qualification  does  not  affect  his  place  on 
ttierpll. 

There  is  no  rule,  and  there  can  be  no  reason,  why 
this  procedure,  of  first  adding^  and  afterwards  restric- 
ting, which  would  unquestionably  have  been  coifipe- 
i^nt  at  two  separate  meetings,  should  not  be  compe- 
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tentfy  done  at  one  and  the  same  meeting,  provided  al-28  Feb.  1820. 
ways  due  notice  is  given ;  and  the  case  is  not  varied,   ^"^P^"^^ 
because  the  lands  to  which  the  qualification  is  restrict-  £ari  of  Fife. 
ed  are  those  which  have  been  added  to  his  qualifica-      """^ 
tion.     The  new  lands  were  added  to  the  original  qua-  Paritament, 
liiication  before  the  restriction  took  place;  and  the 
qualification,  as  restricted,  is  not  denied  to  be  sufficient, 
whieh  is  all  that  is  required;  for,  from  the  beginning 
to  the  end  of  the  process,  the  respondent  was  not  for 
one  moment  off  the  roll. 

2^ke  Court  had  at  first  some  doubts  as  to  the  rele- 
vancy ,of  the  prayej^  of  the  complaint,  so  for  as  it 
prayed  to  have  the  name  <tf  Lord  Fife  expunged  from 
the  roll ;  but,  ^uj^posii^  it  to  have  been  relevantly 
ffamed,  a  majority  of  their  Lordships  were  of  opinion 
that  the. objection  was  unfounded.  It  was  nsual,  it- 
was  observed,  to,  continue  a  freeholder  in  his  place  on 
the  roll,  in  virtue  of  such  an  addition  to  his  quaKfica- 
tioii  as  had  here,  been  made,  although  he  had  sold  his 
original  freehold.  Hie  procedure  here  complained  of, 
if  it  had  taken  place  at  two  separate  meetings,  al- 
though a  manoeuvre,  would  have  been  unchallenge- 
able ;  and  no  reaiion  eould  be  assigned  why  the  -  sam^ 
thing  should  not  be,  done  at  one  and  the  same  meet-^ 
ing ;  and  it  did  not  appear  that  the  other  freeholder 
had  any  legal  title  to  complain^  On  the  other  handj 
L<Mrd  Craigie  thought  that  the  fre^olders  hiTd  a  right 
to  maintain  their  order  on  the  roll ;  and  that,  although 
Loid  Fife,  while  he  claimed  to  vote  in  virtue  of  hie 
reafaricted  quEilification,  might  do  so  in  the  place  which 
had  been  originally  assigned  him,  he  could  not,  withr 
out  the  consent  of  the  freeholders  who  followed  him 
on  the  roll,  give  his,  vote  in  virtue  of  his  new  qualifi^ 
cation,  but  acecH*ding  to  its  date.  *" 

The  Court  th^efore  dismissed  the  complaint, 
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For  Complainer,  S6l.^Gen,  HopCy  T*  Jhi^.  John  Gbnfcvi^ 
W,  S.  Agent.  For  Lord  rife,  Rumer/brd,  ffiglis  and 
Weir,  W.  S.  Agents.    Sir  Walter  ScoU  Tlerk. 

C, 


FIRST  DIVISION. 
No.  LXX.  March  1. 182^. 


JOHN  HASTON  and  Others 

against 
THOMAS  CHAPMAN  and  Othebs, 


<  I 


Bankrupt. — &EQViE.srRArioti.^^Pmnd  thai  H  ^ 
not  competent  to  complain  to  the  Court  of  i$esmn 
qfa  resolution  of  the  commissioners  on  a  bantfmjpt 
estate  t  before  having  ^^  brought  ffuU  resohtHon 
under  the  review  of  a  general  meeting  qf  ffte  cte^ 
ditors, 

(Chapman  was  removed  firom  the  office  of  trustee  on 
HAie  sequestrated  estate  of  George  C!ombe  {vide  N6. 11) 
by  the  vote  of  a  majority  of  the  creditors.  The  Coin* 
missioners  then  met  to  fix  the  amount  of  the  domihis^ 
sion  to  be  allowed  to  Chapman  for  his  trouble  in 
the  management  of  the  bankrupt  affairs^  first  as  in- 
terim factor,  and  afterwards  as  trustee.  By  n  lesdu- 
tion  of  the  Commissicmers,  the  commission  wi)8  fixed 
iit£SOD. 

Some  of  the  creditors  brought  this  resolution  ci  (he 
Commissioners  under  the  review  of  the  Court  oi  Ses- 
fsion  by  petition  and*complaint,  in  which  they  stated 
thf^t  they  had  no  wish  to  deprive  Mr  Chapman  of  a 
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reasonable  remuDeration  for  his  trouble  ia  the.  ma-  ^  ^^'  ^^^ 
nagement  of  the  affairs,  by  allowing  a  per  centage  Haaton  &c. 
of  five  per  cent,  upon  his  intromissions — and  this  was  ^  Chapman, 

the  highest  rate  known  in'  sequestrations ;  and  they      

were  even  willing  to  allow  an  additional  remunera-f^^J^^Sis- 
ti<»i  for  any  extraordi wry.  trouble  which  he  could 
qualify;  but  that  the  sum  Idlowed  by  the  commis- 
sioners, in  this  case,  was  quite  extravagant  in  re- 
ference to  the  amount  of  hia.  intromissions,  or  any 
trouble  which  he  had  during  the  short  time  he  was  in . 
the  management  of  the  bankrupt  estate. 

Chapman  objected  to  the  competency  of  this  peti- 
tion and  complaint  By  the  34th  section  of  the 
bankrupt  act,  the  proceedings  of  the  commissioners 
are  declared  to  be  subject  to  tl^controul  of  general 
meetings ;  and,  therefore,  if  any  of  the  proceedings  of 
the  cp|nnus|3ionei:s,  either  iu  fixing  the  amount  of  the 
commission  to  the  trustee,  or  any  other  matter,  is  ob- 
jected to,  it  was  necessary,  in  the  first  place,  to  bring 
it  under  review  of  the  general  meetings ;  bijt  |t  was 
not  conipetent  to  complain  to  the  Court  g£  Session  of 
any  acts  of  the  conunissioners  without  having  first 
complained  to  a  general  meeting  of  the  creditors. 

...  *       .  - .  ■    "» 
The  Court,  un^oimously  sustained  the  objectiqu ; 

dianissed  the  petition  aa  incompetent ;  and  fbiuid  e^i:- 

peuipesdue. 

% 

Act  D.  M^NeilL     Alexander  Johuston^  W.  S.  Agent.    Aii, 
Whieham.       A.  GMie^'W.  S.  Agent.      Sir  R.  Dimdasj 


f  . 
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SECOND  DIVISION. 

No.  LXXI.  March  1. 1826, 

DAVID  GORDON 

against 

HYSLOP  AND  Company. 

Process. — Expences. — It  is  competent  far  the  Court 
to  give  the  purmer  of  an  ordinary  action  decree  for 
the  whcite  expences  of  process^  although  his  sum^ 
mons  have  not  contained  any  conclusion  for  expences, 
or  aWumgh  the  expences  as  modified  may  turn  out 
greater  tikm  the  sum  demanded  in  Ae  Ubei  in  name 
of  expences. 

The  pursuer  brought  an  action  against  the  defenders, 
in  which,  after  a  very  long  litigation,  the  Court  pro- 
nounced judgment,  and  inter  alia  found  *  the  pursuer 

•  entitled  to  his  expences^  subject  to  modification.' 
The  case  was  afterwards  carried  by  appeal  to  the 
House  of  Lords,  when  the  judgment  of  the  Court  of 
Session  was  in  substance  affirmed ;  and,  in  particular, 
that  part  of  it  was  repeated  which  found  *  the  respon- 

•  dent  entitled  to  the  expences  of  process  in  the  Court 

•  of  Session,  subject  to  modification/  After  appli- 
cation of  this  judgment,  a  report  was  made  by  the 
auditor,  by  which  he.  taxed  the  pursuer's  expences 
at  £1144.  lis.  Id.  When  the  Court  was  moved  to 
approve  of  this  report,  the  defenders  gave  in  a  minute, 
in  which  they  stated,  that  they  now  observed -that  the 
principal  sumnum»  or  libel,  at  the  instance  of  the  pur-* 
^uer,  contained  a  coB.clusion  for  expences  in  the  follow- 
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ing  terms :— viz.  *  Together  with  the  sum  of  two  i  Mar.  1826. 

*  hundred  pounds  staling,  as  the  expence  of  process'  ^'*nr-^ 

*  and  of  -extracting  the  decree  to  follow  hereon/  with*  H^siop  &  Co. 
out  any  general  alternative  conclusion  for  *  such  other     ^~~ 

'  sum,  less  or  more,  as  shall  be  modified,'  according  Expeneft. 
to 'the  terms  universally  used  in  summonses  befwe 
this  Court;     They,  therefore,  represented  that  it  was 
incompetent  for  the  Court,  in  modifying  expences,  to 
exceed  this  sum. 

The  Court  ordered  minutes  to  be  given  in  by  both 
parties  on  the  point  of  competency  thus  raised. 

The  pursuer  argued*--The  claim  of  either  party  for 
expences  is  of  a  nature  entirely  different  from  the^de« 
mand,  either  petitory  or  possessory,  which  forms  the 
proper  subject  of  the  libel.  The  claim  for  expences  is 
imeertain,  indefinite,  and  contingent,  depending  chiefly 
on  the  conduct  of  parties  in  the  litigation,  or  resting 
entirely  in  arhitrio  judids^  which  he  may  give  to  either 
party,  or  withhold  altogether.  It  therefore  need  not,' 
and  ought  not,  to  form  a  substantive  conclusion  of  tha 
writ  by  which  process  is  originated.  Accordfa^ly,  it 
is  not  the -custom  of  any  foreign  country,  and  was 
not,-  till  a  very  recent  pmod,  the  practice  of  our  own; 
to  insert  a*  conclusion  for  expences  in  die  summons.  - 

In  England  it  appears  that  the  courts  of  commmi 
law  derive  the  power  of  giving  costs  of  suit  to  the 
successful  party  from  the  authority  of  statute  (foide 
Stephen  on  Pteaditig^  p.  S7-44).  But  the  Court  of 
Chancery  possesses  an  inherent  jurisdiction  to  this  effbct 
indqiendent  ctf  statute,  although  it  does  not  appear 
that  any  demand  is  ever  made  for  costs  in  the  original 
bill  in  equity ;  vide  Turner  and  Venaibles'  Practice  qf 
the  Comrt  ^  Chancery^  vol.  i.  p.  4-7.  The  Court  of 
Session,  i%  is  submitted,  have  also  this  inherent  power: 
In  the  Roman  law,  the  rule  prevailed — *  In  quas  (ec. 


442  D£C£8I0NS  OF  THE  No.  71. 

1  Mur.  iflss.  *  impensM  litis  J  jjierumque  tiemerarius  Utigatar^  me 
yr"^^^    *  acU^  dve  reus,  dammmdus  est,  eUamsiper  adoenn* 

Gordon  •.        *      •         .  .  .  «-        ,7/ 

H/iiop&  Co.  rtum mpetukB  pet»Ue  non  smt;  Foet  hb.  ^%  tit  1, 
j  21 ;  Vkmius,  Ub.  iv.  tit.  16.  By  the  law  oC  Scot- 
land,  the  Court  of  Session  is  eiyoined  to  give  e^enoes 
of  process^  either  to  pvmnier  or  defender^  1^  four  e^ 
press  statutes ;  1471,  c.  49 ;  1557,  c.  64 ;  1587»  c  4S; 
aud  1592,  c  142.  The  power  is  recognized  by  our 
institutional  writers ;  Mackenade^s  Wj^rk^  yoL  it.  p. 
405 ;  and  Bamk.  B.  iv.  tit.  36,  §.&.  And,  in  th^  i^- 
liest  authentic  body  i)i  our  styl^  that  of  Dallas  of  St 
Martin,  no  specific  conclusion  for  the  esi^ences  of  prq. 
oess  is  in  general  insaiied  in  the  ounmons.  Of  la|e 
years,  no  doubt,  a  different  style  seems  to  have  pm. 
vailed ;  but  that  pcactice  is  neither  so  unifvrmniir:  w- 
eieirit  as  to  fix  an  usage;  and  atiU  less  can  it  have  ^9iwer 
to  dwogate  firom  the  inherent  authority  of  the 


The  defeaders,  on  the  other  hand,  maintgined.  ^ 
Tbal,  to  give  expences  where  none  were  demandedt  99: 
to  give  more  than  the  sum  sought  for,  wioyld  be  u^ 
peUtaM  the  aummons,  and,  eonsequeiitly,  ^jbiat  no,4e- 
esse  for  them  could  craajprtently  be  granted^  la  o^dar 
to  shew  the  necessity  of  concluding  for  expencea  ia  a 
BummoBS,  they  referred  to  a.  report  by  the  dfpulgr 
Jceeper  and  commifisionera  of  the  signet,  given  in  l^r 
Older  of  the  liord  Ordinary  iii  aw>ther  case  (to  be 
immediately  noticed) ;  and  which  was  to  the  foUowifig 
effect :~  >t 

y  In  pursuance  of  the  above  reipit,,  the  dep^ityr^l^e^il^ 
\  er  and  oonuniasicmers  of  the  aigwt  do  htmohly^.xf- 

'  port  that  it  is  the  proper  fonn,  ai^  g^iei^,pr«i;tifff> 
<  to  insert  a  conclusion  for  expences  in  Jifaielllng.  (ijw* 
*  mouses  of  reduction  of  decrees,  including  sijWifaQnjw 
'  of  reduction  of  decrees-arbitral,  although  the  nmis- 
'  sion  of  such  conclusion,  in  certain  stylet  of  eum- 
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*  mouses^  in'  die  style-bcK^.publifilied  by  the  Juri^kal  i  Uu.  use. 
'  Society,  may  have  led,  in  some  instances,  to  the  con-  ^^^  ^ 
'  trary.'    The  defenders  also  founded  on  certain  cades,  Hydop  &  C4. 
said  to  have  been  decided  in  the  Onter-House,  in 
which^  the  Lords  Ordinary  had  refused  expences,  0k 
the  ^tmnd  that  they  had  not  been  eoilcluded  fbr  in 
thelibd. 

The  Jtidges  were  unanimously  Of  opinion  tb&t  the 
objection  to  the  competency  of  the  demand  was  91 
founded.  It  WGis  remarked  On  the  Bendi,  in  additioh 
to  the  argument  used  for  the  pursuer,  that  the  daiih 
for  expences  is  merely  accidehtal  to  the  process,  and 
the  right  to  them  does  not  emerge  till  after  the  Kfppo- 
site  pdrtyhas  appelMd  and  defended  himself;  in  fiu^ 
therefore,  it  is  illogical  to  put  any  conclusion  for  «!:<• 
petitdA  into  the  sttmmons,  as  they  al^notdi^  at'the 
time  when  it  is  raised.  Accordingly,  notwithstand* 
ing  Hie  j^reisent  generttl  practice  <rf  eoliehiding  for  ex- 
pences, there  are  still  seve^tal  ctaidses  o#  casea  in  wMeh 
tach  a  co&dusi<^  is  nevelr  itisertfed ;  b^camse  the  pur- 
imer,  in  such  aetibns^  is  only  rarely,  and  in  very  peeu* 
liar  circumstances,  found  ezAitled  to  them.  Of  -^is 
hature  arte  dl  summonses  of  ees^id  bmwrumy  pro^g 
the  tenor,  and  others  of  a  similar  description,  which 
"^ttever  contain  a  conclusion  for  expences ;  yet  no  doubt 
hsA  ever  biem  entirt^ed  of  the  compet^cy  of  ^ting 
ihem,  if  any  improper  opposition  shall  be  made  to 
them.  To  be  sure,  if  a  pursuer  does  not  a^  for  ex- 
*f^cdk  in  his  sunimonis,  it  may  be  a  good  teai^cm  for 
not  granting  them  in  a  decree  in  absence ;  because  the 
defender  may  say  that,  if  such  a  demand  had  been 
tnade,  he  would  have  appeared  and  nisisted  thM  ^art 
of  the  judgment.  But  at  present  it  is  not  necessary 
to  enter  into  that  question. 

The  Vaurt,  therefore,  found  that  the  claim  for 
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expences  was  not  restricted  by  the  conclusions  of  tiie 
summons. 


SECOND  DIVISION. 

4 

No.  LXXII.  March  1. 1826. 

HEGGIE  ANi>  'Cou9AW  ■ 

agmwt 
STARK  AKD  SBLCB16. 

Tii£  only  difitinetimi  betw^een  this^Meand  the  last  mm« 
that,  in  tke  present^  whidt  was*  an  action  of  reduotisii 
of  a  decree-arbitral,  the  summona  contained  no  eon- 
duaion  lor  expenees  at  alL  The  Lord  Ordinaiy  (Med- 
wyn)  in  order  to  ascertain  the  practice,  nmde  a  rraiit 
to  the  deputy  keeper  and  ocmunisaionera  of  die  sig- 
net,- who  returned  the  report  aboi^e  qiioted.  His 
LoidsMp  afterwards  made  avizandum,  <witii  the  debate, 
to  the  Courts  up<»i  minutes. 

3%e  argument  was  the  same  as  in  the  preceding 
case;  and 

J%e  Court  found  the  pursuer  entkled  to  his  cac- 
penees. 

Act.  for  Gordon,  G.  Jos,  Bell  and  Arch.  BelL      For  Hydop 
.    sad:  Co^  ;Skem  and  M'NfiU.        Vans  Zfa/Aon»,,W.,^; ; 
aiid  John  'tTiorbumj  W.  E.  Agents.     M.  Clerk. 

Ac^  ffxr  ^egij^  and  Co,  BosmU  wl Mo^icni^.     J^oiRlSuirk 

and  Selcrig,  Shawmdi  Skene.      J.  Macan^rew^  ^.  ^fP-,, 
and  iT.  DonoMsonj  S.  S.  C.  Agents.      B.  Clerk. 
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SECOND  DIVISION. 

No-  LXXIII.  March  9.  1826. 

WILLIAM  ROSS 

against 

The  Reveeend  WILLIAM  FINDLATER  and 

Others,  MeiBbw9  of -tke  Preflbytery  of  Tongue. 

JlTEISDICTION.-*-4*    GEa    III.    €.     54. — ^TlTLE     TO 

Pursue. — Although  the  Jurisdiction  of  presbyteries 
imr^ard to schotJmasters is dedared finals  mthouf 
4ippealio,  or  remew  by^  any  cdUrt^  dnilorecclesi'^ 
astieal,  it  is  nevertheless  competent  Jbr  the  Court  of 
Session  to  reduce  and  set  aside  their  sentence  wher^ 
Me  proceedings  hope  not  been  in  confbrmHy  with 
the  directions  of  the  statute. 
2.  Where  a  person  has  acted  for  a  length  ^tkne  as  a 
parish  schoolmaster^  and  the  presbytery  have  pro^ 
ceeded  against  him,  under  authority  qf  tJiO  sta^ 
tuts^  in  that  capacity,  they  cannot  afterwards  ob^ 
Ject  to  his  title  to  pursue  a  reduction  of  their  decree, 
in  that  character,  on  ^  ground  that  he  Ims  never 
been  regularly  inducted  into  the  i0ce,  nor  been 
examined  and  taken  the  oaths  according  to  thepro- 
visions  of  the  statute. 

The  pursuer  became  schoolmaster  of  the  |>ari8h  of 
Durness  in  the  year  1811.  It  seemed  that  he  had 
ne^er  been  duly  appointed  to  the  office,  nor  did  he 
qualify  according  to  the  statute ;  but  he  was  received 
by  the  presbytery,  and  continued  to  act  in  that  eharac- 
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2  Mar.  lasd  ter,  under  their  8aiieti<m>  down  to  the  y^ar  1S2S«  At 
j^'^;/^  that  time,  aoHie  report  to  the  prqudice  of  Mr  Roaa's 
later,  sus.  chaiMter  having  been  current  in  the  paridii  the  prcs- 
juriidS^  bytery  <rf  Tongue  uncteftook  the  investiffftion  of  it  of 
43  Om.  J  J  J.  0.  their  own  necond ;  and  the  following  minujte,  entered  on 
rautoPm.  their  jnetosd,  fldieiv^  the  leanH  of  thdor  itr^oeediyigfti^ 
'^^  '  AtDurnMs^  l$th  Nmrnber  18S2.    The  which  day 

'  the  Prcnbytoy  of  Tongnemf^  pursuant  to  ai^uni. 

Sanenl;  and  being cM6tititto4 ^ederunt^  Mr  Findlf^r, 
.  ^  «iedemtor/Mr  H*  M.-MufckeREle^  fifeiatwat  4md  «||&* 

*  ceeeor  at  Tongue^  Mr  David  Madcensie^  nwrn^iv ; 

*  Mr  H.  Mackenzie  was  chosen  moderator,  and  Mr;P* 
f.  Maekeueie  was  wntlnned  clerk*  .TbaK^tepr.  isfpi* 
^  peared  Mr  William  Boea,  eiehool«iaat«KL  at  D^ivpess, 

*  ond  being  ^uertwned  hq^r  fae  p^(tfdii£|d;t^.pii;i[€|^ 
'.  Mrtifie«te.  piweented  to  Dr  Brown»  prctfesaoi^pf ,  ,^« 
^  nij^.itt  Marisdial  CoU^ge^  Aberdeen^  by  if^^^e 
^ .  got  hkaaelf  enrolled  aa  a  student  of.  dii^inity  ^^^ 
!  fiion  1821-S  ?  acknowledged  that  his  parish,  pii&u^r 

*  having  refused  him  su<^  a  eer^il^te,  he  x^g^t^Y 
^  applied  to  Mr  Johu  Madceozie*  minister  of  ]ElcMf» 
IcfaiUis*  for  one ;  but  that  Mr  Mackenzie )ia¥in|^fe« 
\  ftised  to  grant  it,  he  th^reupopi  applied  to  his  brotlier 
\ .  Mt  Georgvs  Rosp,  edbooknaster  ofEddrafhillis,  vfji^ffn 

*  l^^MrWittiamRoBs^jrepartedi^  having  bee^^ 

^  ly  empbyed  by  Mr  Maekmfsi^  to  pign  for  h|w ;  ^ 
*i  hia  hrp^er  had  writ^hlm  a  o^f^ifyfi^.^igp^^J^ 
V  Mackenzie,  nunieter  of  J^ddraduUis,  or  ^t^3ftim^ 
f.  by  means  of  which  certificate^j  pppaented  po  il^jffpr 

*  fiassor  of  divinity,  he  got  himself  enrolled  a<^  t^^rbajt 
'<  The  presbytery  having  seriously  und  duly  cQvu^d^rei 
y  Mr  WiUiam  Rq^p^s  ^nfesi^n  regarding  ,tlH9  .jai^ 
^  ner  in  which  he  4^btained  the  oertificat^t  of  tke^ynit' 
*'  fesaor  of  divivtity,.  ^id.Mr  Ross  having  o^E^oio 

*  axeulpatioii  oi  }m  ^fkwe^  and  e;^ressipg  m.jpe^ 
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*  mtence  fbr  it,  find  him  ^Itjr,  in  terms  of  Ms  own  2KiVir.  ma* 
^  confession,  of  a  crime  kiiphly  unbeomdnir  a  8ti»*   ^^^nr*^ 

*  dent  of  di viiiitjr ;  and  f^ertfere  did,  and  honibf  do,  later,  ac 

*  view  the  whol^e  of  his  conduct  above  stated  ag  ^j^^illJZl 
'^'eertain  proof  of  his  want  of  principle  and  i»|faxd  to43  gm.  /i/.  #. 
*inond  ^diaracter;  and  farther  viewing  inhia  iton^'^ii^^pii^.. 


a  gross  instaacift  of  falsification^  with  a 
^  t6  oMrade  himself  «mwai!tantablf  into  ^Oms  sacted 

*  MfAistr^  I  And  cottridering^  a  man  capable  <i#  ooai* 

*  ndtftiiig  sndi  an  ofif^nc^  as  a  very  unfit  pecwm  fb^ 
^  conducting  flie  r^igious  and  moral  in&tradioii  of 
'  Qie  yoMh  of  this  ^pariish',  and  desfarooa,  a«  the  gnlu*- 
^  dSdns  df  sdKMds,  to  give'aii  teimediate  and  deoidkd 

*  ched^  to  staeh'  iniqaitous  and  d^mgerous  eoofldact 
^  wifhlii  llieir  boanfds,  did^  and  hereby  do,  dcposeitfa^ 

*  aaid  Wmiam  Ross,  imUmter,  0k4f^g^m^  bb  mOmoI* 

*  master  of  this  parish;  and  ordain  Mr  Findkter,  mi- 
^  meter  6f*Dnme8S,  to  intimate  the  same  sentente,  the 
^  "first  Lord%  day,  in  the  kirk  of  Durness^  imitiediate- 
^  \f  after  divine  ^erriee;  and  the  said  Mr  William 

*  91ndlater  to  correspond  with  Lord  Reay,  scde  hiai- 
^  tor  of  tile  parish,  to  hiUVe  the  vacancy  supplied  with 
'  all  convenient  speed/  In  pursuance  of  this  sen^ 
fence;  &e  Reverend  Mr  Findlater  denonno^'Mr 
Itbss^  ^m  his  pidpit,  on  the  following  Brnida^r ; 
dM,  t&e^eaftar,  the  pnrsuar  having  rafosM  to  re- 
M$6^  vobmtarBy  ft^k  the  sdiool-brase,  appHcatibn 
Wtaa  ineidfe^  to  tile  Judge  Ordinary,  in  tevma  )af  the 
Matnte  4S  Geo.  IIL  o.  54,  fior  a  warrant  of  ejection 
dgainst  him.  He  sheriff^ubstitate, '  m  respecl^^hat 
!t  appeared  to  him  that  h^  waa^  bound  to  eafiirce 
'dteaentence  of  the  prei^liytery,  granted  the  warrant 
pi^edfor  ^aitist  thie  said  Wifliam  Rasa,  <  reserving 
^'"^'l&tii  to  apt^  to  the  proper  tanthorities  iot  re- 
^  'Aresb,  ^  atf  accords;'^  Hht  sheriff<depute,  Mag  '^ap- 
pealed to,  pronounced    the  following   judgment  ^-—^ 


tue. 
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2^rar.  mo: '  Seekig  that^tlie  act  of  I^irliament  is  hnperaiive  np^ 
'^'^y"^  *  on  him,  cannot  but  adhere  to  his  subetitate^s'isto'- 
Liter,  kc  '  *  locutor  represented  against.'  Mr  Ross  now  raised 
,  TTT  on*  action  of  reductton  of  the  sentence  of  the  meshy- 
43G€a.iii.o,teTy9  and  of  the  sheriflTs  deeiee  foUolring  upon  it; 
Tiui  to  Pur.  concluding  also  £or  damages  against  Mr  Findlater  and 
"^  other  members  of  the  presbytery. 

The  Lord  Ordinary  (M'Ke&zie)  before  whcm  the 
oBSe.was  called,  in  the  preliminary  steps,-  to  satisfy 
the  production,  pronounced  the  following  interlocnt^n^ 
tmd  note  t-^*  Finds  it  not  shewn  that  this  action^  as  set 
'  *  forth  in  the  summons,  is  incompetent ;  and,  thw^ore^ 
'  r^ds  the  defence  of  inccxmpet^icy. — ^iVol^p.  The  states 

*  ments  of  the  pursuer,  taken  as  they  stand,  seem'  to 
'  come  to  this,  that  the- decree  diallengeft  was  not 

*  truly  a  sentence  of  a  presbytary,  right  or  wrong, 
'  under  the  statute  48  Geo«  III.  but  only  a  pretended 

*  sentence  intended'  fbroppresiftioii,  and  iiowi8e.autfao^ 
'  ri£ed  by  that  statute;  and,  therefore,  havings  no  foree, 

*  or  forming  any  l^al  wamnt  for  the  pitoeeecyaga 
f  before  the  sheriff.'  A  remit  baring  affcerwaids  been 
made  to  Lord  Eldin,  before  whom -th^ 'action  was  dis*^ 
cQssed  on  the  merits,  he  pronounoed  the  foUaifiog 
jn^dgment : — ^  ^  In*  respect  that  the  proeeedii^  of  Ike 
'  prteidiytery  were  net 'warranted  by  the  statute  4^ 

*  ^&to^  III.  nnd  were  in  themselves  highly  erJ^trarjTt 

*  -^nd  unjust,'  reduces,  decerns,  and  declares,  in^  teraa^ 
'  ^  the  reductite  condusicms-  of  t'tlie  Hhdi  asd  of  ^tiia' 
'  oMduskm  that  the  pursuer  was  not  dpiy^*-ieaMre4^ 
'  4)Mm  his  oflb;e  i  but  thaft  he  is  entttled  to*^e^^^ 
'  Weaiit-thei^Etof,  and  to  be  put 'into  immedkitev'pMM 
''^steslon  of4h6  same:  Fmte  lliedefttid&rd,  the  Uev^ei 

*  rend  WiXtam  f*indlMer,  and*  others^  membeii  «C»tlM 
*•  presbytery  of  T(»igue,  liable  to  the  pursuer  in  the 
Vesrpfenees  hittiti^  l«corred  bjr  himv  immI  -In  i;fce$e** 
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*  whidi  lie  may  still  incur  in  the  diflcnssiw  of  the  ^^^-  ^^f^ 
*'  conclnwonH  of  the  libel  above  menti<med.'  RmTTi^ 

later^ftc. 

Againfit  this  interioeutor  the  defenders  reclaimed ;  jnHMdhtum. 
and  the  case  was  aft^wards  argued  in  memociajs,  m^^  ^'^' 
iriiSch.tbe  defenders  j9/^aife<i~  rmemFw^ 

First,  That  the  pursuer,  having  no  regular  appoini>« 
maat  to  the  office  of  schoolmaster,  had  no  title  «to  .ptir-* 
sue  this  action,  in  which  it  was  necessary  for  him  to 
aasurne  that  character ;  and,  secondly  That  the.ac^ion 
waei,  on  the  merits,  incompetent  by  the  statute  4ft 
Geo*  IIL  c  54,  which  dedares  that  the  sentence  of  a 
presbytery,  un  a  charge  against  a  parish  8choohaa8ter» 
shall  not  be  sul^ect  to.  the  review  of  any  court,  civil 
or  Qcekpiaatical*  On  the  oth^^r  hand>  if  it  shidl  be 
held  that  the  jqresbytery  hav^  exoeededi  their  juijsdie* 
tiai^.under  that  statute,  then,  at  conuaon  law>  an  ap- 
peal-lies £rQm  their  judgmeoit^  ncM/  to  the  civil  wurto^ 
bat  t  to  the.  hi|§^ker  cbuieh  oourts,  as  founds  by  the 
fivwe 'af  Loi^  in  the  ease-  of  MaccuUodi  v.  Allam 
aSth  Nov.  1798,  M^.  p.  7471»  reveiised  on  apiMl« 
Aeeordingly,  the  Ckmri  of  Session  never  has  ioterfem^ 
esssept  whfigiB  the  eectoaastical  courts  have  deaidfd  on 
matters  of  dvil  right  clearly  beycmd  their  jur]sdi&> 
tioD^  as  in  the  case  of  the  hmtws  of  CJorstorphine  ^* 
Bamsay,  I6th  March  1812,  in  which  the  preabytery 
hadtakm  upan  themselves  to  interprete  the  act  1701; 
wliareas,  m  the  present  case,  the  xeeord  of  tfaejnwmtea 
oC  Ike  itrodbytery  must  be  held  pro,  verit^^  mi^ 
whatever  may  be  the.other  m^ts  of  the  esse^:the  pmo- 
vjaiona  ojT  the  statute  4S  Geo»  III.  have  heeii  ob^ed« 
On  the  iverits  also  the  .defefi4^f8  maijitained  that  the 
saatqace  of  the  presbytery  was  well  fmuded* 

•1 
The  pursuer  oiisiMreic^Thd  aaeinbara  of  tha  pnee- 
bytery  having  acknowledged  the  pursuer  as  a  parish- 

Ff 


me* 


AM  BlSGmom  OF  HfflS  Nd  fi. 

^w^Lw^  fiwlKK^dster  ft)r  eleven  yed»,  and  hatki^  proceeded 
]iiM  ^  piad.  'sg^inst  him  as  sueh^  are  not  nem  6&4itkd  to  ^ect  to 
^^^'''^^  '  bis  assumption  of  that  character,  or  to  gbII  iqpon  him 
jiifMioHm.  to  produce  proof  of  his  appointnent  to  tfce  oflke.  As 
t^'"^'  to  the  competetiey  of  the  acttcm,  AM  seeBis  to  de. 
-HHrnti  Fm^  p^nj  on  the  fact,  whether  the  presbsrtery  prooeeM 
in  conformity  with  the  provisions  of  the  statute  43 
Geo.  III.  Now,  instead  <rf  doing  so^  ihey  have 
imt  at  defiance  eveiy  injunction  of  that  act.  In  the 
Jlrst  place,  there  is  no  accuser  of  the  pvmaer,  our 
any  accusation  before  the  presbytery  appeafteg  on 
their  minutes,  which  is  positir^  required  Iqr  tin 
statute.  On  the  contrary,  Ae  members  of  the  presbju 
tery  seem  here  to  have  been  influenced  1^  ftelings  of 
personal  hostility  towards  the  pursuer ;  and  to  haaa 
tMketk  lip  the  case,  e»  propria  mahh  oponno  beltar 
ground  than  vague  reports.  SeeMMy\  There  is  io 
Mbil  served  on  the  party  aceused^  wlideh  to  lEdsa^a  re* 
quisxte  under^  the  statute ;  and,  ./ftM%r  tfaerevie  nn 
evidience  whatever  before  fhe  presbyteiy^  towamot 
their  sentence;  fcnr  the  pretended  eonfesoMtti  of  Ito 
pifffey  is'dontradktod  tqr  the  reeoid,'  wMdi  n^tuck^kgoA 
by  the  pursuer,  and  is  also  positiv^  denied  and  dku 
avewed'by  him;  The  power  of  the  Ckmrt  of  IBesdIon 
to  iniedere,  in  sudi  circumstances,  is  not  deritoi 
flrbm.statate,  but  resto  on  the  jW  nsperemmemi  tf  ^fee 
Supreme  tribnml  of  the  cuuntry,  t6  radrMs  vmf 
Wrong  tihat  would  otiherwlse  be  wHhmit  a  remedy. 
Itt^s  sMr  that  the  statute  48  Geo.  III>  has  toteaawsf 
tUa  power  t  but  ihat  can  <  only  be  true  tf  the  prark 
sions  of  that  stetote  hove'been  eompltod  with.  Vl^erC' 
evep-the  pvesbfteffy  have  acted  without  4lie  iAitlfei#f 
of  thsstotvite^Aeyhitve  actod  lvitho«t  any  aoAofflf 
at  all;  and  tihis  Ccwrt  must  have  tha  power  to  coa* 
iro«l  ^m  iHiw«na«UMa  assttinptton.  <f  jliriMBetiott; 
The  Cb arch  courta  cannot  fgive  redress,  because  they 
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avmot  Mt  afiUte  the  AMree  <rf  the  Bheriff.  The  cade  \^'  y ' 
ef  OeoAwidiiiie^  lOth  Maroh  1819^  is  aft  mithotily  innmJ!wm^* 
p$imti  and  the  qiiestkA  haa  been  again  decided  by^^*^ 
tfiH  oU^r  IKviMfm  of  the  Court,  in  the  case  of  Browny, 


ft.  The  Httioitcm  rf  Kilbeny,  Iflth  Nov.  1885  (No.  ftf^T  "'' 

«rthi§'lfQl.)  Timt^Pm. 

• 

ZiOfd  MdbiHiMH  was  i>{  opinion  that  the  objectimi 
W  ilM  title  of  Ihe  pursuer  was  fatal  to  this  action* 
Vhe  mode  of  appointing,  and  the  qualifications  of  a 
sthoobnaster  are  precisely  fixed  hj  the  statute  so  often 
rtlbi'ited  to;  and,  as  it  does  not  appear  tliat  any  of 
UMife  ftqukltea  hate  been  complied  with  by  the  par* 
atter^'hb  i^  not  ecrtitled  to  .aasilme  the  character  in  his 
flmnmons.  On  the  competency  of  the  action  also  his 
Xiaidabapr  thought  the  ptea  of  tlie  defenders  well  ftramd* 


•  * 


'  .  {rha  othif  Judges  were  etoarly  ef  opinion,  HiM 
dw  dafianders  wafo  not  entltied  to  plead  the  objection 
tor  Ae  pursuers  tigtie  as  a  bar  to  the  present  action ; 
Mii^  on  the  eumpeteney  of  the  action,  that  ihe  argu« 
IBCBI  of  4he  pursuer,  and  the  decision  of  the  recent 
ease  of  KSbemyf  were  decisive. 

JLoffdQlMke  rettiarkedr-That  if  the  presbsrtery, 
lOBtMd  of  deposii^  the  pursuer^  and  applying  to  the 
shtoiflr  Ibr  his  removal,  had  merely  censured  him — ^in 
ttHMt  «se^  Hds  Court  could  not  have  interfered  on  the 
gtOUttd  tfaftt  their  proceedings  had  not  been  authorisred 
\ff  JAi^  BttOMtf  beeiiuse  the  answer  would  have  beeii 
tiMtt  {the  l^ipeal  must  lie  to  the  C!ourt  having  the  radi- 
cal right,  vm.  to  a  higher  ecclesiastical  court ;  but  here 
Hfm  dvfl  rlg^  la  a  matter  fieiHing  under  the  jurisdic* 
Ifekl  oP  tibia  Courts  whldi  may  interfere  to  set  aside 
theiAieriff's  decree.  In  tiie  present  case,  thesre  is  evi» 
4tnc8^  (MtiieflEM^oof  iithatthe  sMtteuceof  tibepres- 
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2  Mar.  1826.  i^ytery  was  not  in  a^^rmty^  to,,th«  ,8t(|t|ijt^,;|(or  flHIf. 
itjr«^d.  HSP^  tp.t^ve  .piK)c«eded  W^ujt  any«cC«fm,j»r,flOiQ,Y 
*"*^1*!L  Pl^i^*»  ^  ^^1^  ^  witjjout  evAd^ncft}  naif  (li^rSjMv^ 
jwitdM&n.  does  not  warrant  an  aps4icatip^,  to  ;th#  ati?riflf>,«^o^ 
^^g^*^  ^^'-  a  regular  complaiftt  bdng  J^dv^bsfcije .  4ihi^  UTA^I^Iteiij^i 
Tuie  f  Pur*  On  tha  question  of  title,'  I  should,  li^ye^  gr9^,4wti^ 
of  the  judgment  if  it  went  the  length  of  findipg  tb^ 
the  pursuer  was  entitled  to  the  status,  or  to  a}l  the 
privileges  of  a  parish  schoc^aster ;  bwt  I  thrak'th«(  li« 
is  entided  to  maintain  this  action,  hecause  the  de£m« 
ders  have  proceeded  against  hhn  in  thif  character^ 
and  because  he  is  entitled  to  be  replaced  in  the  sitiuh 
tion  which  he  enjoyed  before  the  proceedings.  com« 
menced,  upon  the  rule  LjpoUata  ante  omnia  reiti* 
*  tuenda* 

Lords  PitmiUy  and  AUowa/y  coiicurred  in  thid 
opinion.  And  the  L^fd .  JMHoe^QUrk  farther  re- 
marked, that  the  clause  of  the  statiite  which  required 
that «  libel  sbpuld  be  served  on  the  poKVtjr  ^ocicusmI, 
\  if  it  shall  appear  to  be  necessary^'  had  not  been 
complied  with.  ThcMfe  ifotpds-  ewUl  wsner  be  intend- 
ed to  leave  an  arbitrarjr,  di^isretion  with  the  presr 
bytery,  but  meant  that,  in  charges  that  4ppeaBiied  to 
the  presb3rter7  of  a  grav^  and  serious  nature*  fliey 
should  cm^  the  pprty  brou^t-  b^^ne  .them.jtiir<ltt 
certiorated  of  it  by  a  reguter  libel*  N^wv  autel^itlie 
presbytery  could  not  say  that  a  caae».  whii^  jtlii^  i^d 
thought  worthy  of  being  visited  with  the  pakl^d  in- 
stant deposition  from  office  (the  severest  penalty  which 
th(^y  could  inflict)  was  n^t  a  case  qf»  wdt^^ijffMfeiHfi 
serious  description.      •  j,.  .;..:;■<»' 

The  Qmrt,  therefbie,  gen^rfdly  adheied  tO'  titie  jiMgt 
mesLt  of  th«  Xiord  Oirdinavy 4.  but»  eotth^ gKOWld tluit 
tbi^  conphieion  for  damitgai  wov^d  ffcobf^ifim^  the 
i^ubj^  of  a  tr^  in  the  J.iury  Cowt»  tJ^eyr  hofdsi^ 
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dM  not  think  H  proper  (wbatever  their  own  bpliiroiid  9  mv.  iW 
iMgJki  be)  to^  leavfe  any  words  on  the  record  which  .^*nr-^ 
^ght  jH^judiee  the  parties,  or  inflnence  the  mindls  later,  &«. 
of  a  jiny.    Tfae^  therefore  ottiitted  that  part  of  the  ,  . — r 
interlticttCor  which  found  that  the  proceedingis  of  the  43  g^a.  ///.  c. 
pnesbyteiy «  were  in  tliemselTee  highly  arbitrary  and  7^  ^  PurJ 
*  ttnjudt.'  *«*• 


.  't  ♦ 


JUi^ids  OfdiBtty;  Mmckefutie  and  JEMin.        Act.  J^^y  Jo- 
,    r  «p^a%.  and.^.  HToorJ..     Alt  SclL^GetL  Moncneff,  and  J. 
,     CmneU.        Murray  and  In^iSj  W.  S.  and  /am^  Afoc- 
'^     db/wW,  W.  S.  Agents.      /V  Clerk/ 


-    >  •'    *    V  ^     >  '     MM«i*aHM 
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SECOND  DIVISION. 

Ifo.  LXXIV.       '  MttrdkS.  18^6. 

GRAHAM  BPIERS,  Esq. 

agmmt 

Sm  ARCHIBALD  CAMPBELL  of  Snocotfa. 


PRocxaai-^MBMBER  6t  Pabliamekt.^ — ^/i;  »f  tntfom- 
'  petgnt4d  amend  tiie  praffier  of  a  petUhn  mndtim^ 
pUmmt  qftmr^  the  staMary  period  Jbr  gwt^'k  in  ie 
.    leapiredk  * 


«t       .  .    •  •  M  •     .         •  t 


The  frAoiioldenr  of  the  county  of  Dumbarton  having 
snstained  objections  made  by  Sir  Archibald  OompbeU 
td^tfeie  titles  produced  by  MrSj^ers^  and  having  re- 
laaed  td  enjrol  tbat  gentleman,  he  complained  to  this 
Court  of  their  judgment ;  and  piresented  a  petition  with 
tile  ftdlowing  prayer  ^— *  May  it  therefore  please  your 
*  Lordships  to  appoint  this  petition  and  complaint  to 


4M 


vmmom  aB\'m^ 


flo-'I'l- 


Spiersv, 

CampbelL 

ParHamen$» 


9  Mar.  ISM.  <  be  IntiwAted  io  OmbM  fib  AickttmM  C^tts|>bcli  Uld 
'  appoint  him  to  give  in  answera  tbeseto;  Mdftof*- 
^  aait  the  case  to  the  Lord  Ordinary  ta  hew  tfaapliMB 
'  of  parties ;  and  to  do  therein  as  to  )ua  Lordrii^  shall 

*  seem  just'  The  Court  accordingly  remitted*  the  case 
to  Lord  Medwyn,  Ordinary,  to  racetm  anra«n,  and 
to  proceed  oa  said  petition  and  complaint  in.  terma'of 
the  act  c^  sederunt.  In  pursuance  of  this  remit,  his 
Lordship  proceeded  to  prqnre  tiie  case  fior  cbeisioo^  by 
ordaining  both  parties  to  lodge  pleas  in  lav ;  and  the 
defender,  in  addition  to  separate  pleas  on  the  merits, 
gare  in  the  following  additional  plea : — *  In  reference 

*  to  the  prayer  of  the  present  petition  and  coraplaint. 
^  the  respondent  maintasaa,  that  the  Court  of  Session 
^  cannot  competently  find  that  freeholders  have  done 

*  wrong  in  refusing  to  admit  a  daimant  to  the  roH^ 

*  and  cannot  oidain  him  to  bo  eniMflcd,  unless  sudi 
<  claimant  present  a  r^^ular  petition  aiid  complaint 

*  containing  a  specific  claim  to  that  effett/  The  oom- 
plainer  now,  by  permission  of  the  Lord  Otrdinary, 
gave  in  the  following  minute  )«^*  hi  itspect  tiiat  tti 
^  additional  plea  in  laW  has  been  lodged  for  the  re- 

*  spondent,  which  seems  to  iiiply  that  the  pfoyer  of 
^  the  petition  and  complaint  is  imperfectly  expressed, 

*  the  petiti<H9ter  craves  to  be  allowed  to  add  to  Ua  eM- 
'  ghial  prayer  the  following  wordu  >^IhJtkd  Hktt  Ae 

*  beholders  did  wrong  in  refkring  to  add  Ikeimme 

*  of  the  said  Graham  Spiers  to  the  Ust  ofJkeMUkrs 

*  of  the  county  of  Dumbarton,  and  to  grant  warrakt 
'  /b  the  aher^'4ierk  io  enrol  Mm  aotordii^.^  The 
Lord  Ordinary  having  no  power,  fay  the  act  of  aedb- 
runt,  to  pronounce  any  Judgment  in  the  eaas  hiniielf, 
made  aviaandum  with  tke  whrte  cause  tptm  tim 
petency  ot  aUowing  this  innendBMit. 


The  complainer  mainfaiiied^^ThBt^  as  Ae  naira;- 


tire  of  bia  peUlioii  mid  eom|daiat  1x«q  that  k  was  ^^ar.  uw. 
the  judgment  q£  the  firmboldero  which  he  eroved  to  ^^"^ 
hriag  under  review^  and  as  it  stated  that  Hie  &ee-C«>npbeiL.,: 

hstden,  wen 'ifKQMg  Mpplut  .q*fi¥v*.1t©  Ciourt  was  p,„i^  ^ 
entitled^  under  the  prayer  aa  it  oiigionlly  stood,  to  xe-  ^^^  ^/-^ 
tlTMPr.  ^^iHdtMPi^t»  and  to  redress  that  Wfitg,  JQ^t 
thilt»  at  all  eyente»  the  petition  and  complaint  having 
been  pm«t^:m&^  ^  sft^tntoiy  titles  itt^^np  ati)l 
.competent  for  the  Court  |q^  »&oiw  any  amendment  of  the 
BnBVC<lMll.imghftb^PMe96aiy.  i  .. 

t 

^   27^  iCourtt  however^  were  unanimously  of  opinion 

AfalJtiwai^m^  iMffius  Am  tp  d^t^rmwei  ^vi^hat  ix^%  he 

•^iM'liaivcirt^xf*  the  iCSouii  u«d.er  th«  peM<iioa  and  fi^fa^ 

,|ilwiM»  J^wisWPUy  itwid.    If  the  <wn|itoln^ib  iik^s^ 

$m^^ht4l^s^9^(9n&if^^  afgvmea^  which 

jtMlded;^.d»ew  thM  the  pfOpoeed  aMjiendfHfw^t  wM.un- 
IMMMry,  he  na^ht  ptill  gf^  q»  with  hi^  <^e,  and  get 
jvdgvent  on  it  eeoprdingly.  It  was,  hpwever»  je- 
tmjghftdi  o^  this  poin^  that  the  pr^er  of  n  petition 
Had  fwipitoint  w<u»  analogew  to  the  xxwchwtopg  (tf  a 
siuiUMm,  and  must  emhtraee  l^e  whole  demands  of  the 
paktF*  The^nly  question,  howeyer,  prc^rly  before  the 
Ckmrt  at  present  was  the  eompeteiAcy  of  aUpwing  the 
prayer  to  be  amended ;  and  on  this  their  Lordships 
h*d  JM  draht  Aa^  it  was  impossible  to  allow  b/x 
fPinAnfW^  of  this  descriptiw,  especially  pSt»  the 
i!|fltirtoi7  tune  hi|d  elapsed  within  wkifib  e  eomplwit 
must  be  made. 


ft 


^gid  Ordinaxy,  Jfiddaytt.  Act.  Manerifffy  CoM^m,  et 
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^:      TbB  MA<S^ISTRATBS  of  BDINHUfiOifc  i 
D.  BUDOS  AiO)  COMPANY,  AtTB  0!DBBMi  Vbt- 

STA^rtnPE  fiflTti  6eo.  IIL  g.  e8i«-*ZJfiK2^>lA«^  «Miifr» 
Me  MagktralM  &f  EdMnrgk  hm>e  a  n^gvifaf  >fo}fay 
i^  MipMl  4i$tg>  from  mntnen^ojnd  ctker  tttb^t^ 

*  keepen  fvMin  tke  hcarndt,,  on4di'Jbr0^fft  wme^tlml 

in  Aeir  tavenu,  uUhofugk  the  liquor  numf  hUbe^bieii 
'  iMPonTEn  hy  persons  not  tiakie^t^  the  ditfy.  '  jKn^, 
If  they  levy  the  impoet  dwty  upon  such  persmef  *theif 
are  not^  at  the  same  time,  entitied  to  dssees^tksmi'M 
account  of  their' timems^  in  the  eomnmMkm  tM, 
vMek  was  grasped  by  the  statute  in  lieu  of  iheif^ 
post  duty  on  wine  consumed  in  privUteJknulies. 

fFHS  M«igistratet3  of  Edinburgh  were  auihorised^  bf 
several  royal-  grants  ratified  in  Parliameot,^  to  levjr 
certain  duties  on  fto^lgn  wines  and  otiierliqaeroifli- 
ported  into  and  consumed  in  the  city. 

In  the  year  1785,  the  statute  25  Gea  III.  c  28, 
was  passed,  by  which  it  was  cnactdd  (sect  5^  tlhat 
^  All  grants  and  ratifications  in  Fariiament  in  fiivoiir 

*  of  the  city  of  Edinburgh  for  payment  of  the  impost 
'  or  duties  on  French,  BJieuish,  hnmdy  wines,'  &c. 
'  shall  subsist  in  full  force  end :  effect  respectiiig  all 

*  vintners,  keepeit:  of  tamoDS  jor  J3UUU  aod:fdl,olh0rs 


*  wtio  keep  public  liotts^^  shops,  cellans^  «  other  ^m*'-  ^•••• 
'  places  wherein  these  liqtu^rs^  or  any  of  them^  arc  oTj^^^^^^^ 

*  shall  be  consumed  by  drinking,  and  sold  fi>r  the  P>^-|^^^^ 

*  pose  of  theiiybeiAg  ebtMonld  by  d»ibl[^rB ;  and  tliat^T^ 


the  Mi^istrates  of  Edinbm^h  shall  have  full  power  ^^  g^Tum. 

*  ttktd^aiMMMitj^  to  continue  to  collect  idiAioyy^  tbeo.8«. 
'  same  firom  all  and  every  person  of  the  before  men- 

<  tioxieidiaedtHpiidni  Uritfgl  ttlid;  t«si4lUkg/ilfM>lii  the 

*  said  city  of  !Eidinbu]^u* ' 

{^aoodieveectton, £he'iM|x)stwas8baH8hedieofi^^  ..  , 
as  respects  every  pgrirafte  family)  and  all  others  whd 
do  not  fall  under  the  before  m^itioQed  description  of 
▼fnln(ars9&c.';^and,-in  place  thereof  it: was  provided 
(oeeti'^Od)  that^  wheteas  "tibe  Bevcnae  ^  of  tfaecily  of 
^  fidtttbttii^  Will  beditaimslMd  by  the  aisiMHdcl\abo^ 
^  'UtkMi  t>f  the  impdet  on  wines,  foreign  spiriAs,  and 
*^  fercdgn  ale  and  beer>  cmtsumed  *  in  private  families; 
^  ihe  Magistrates  are  authorised  to  levy^  frem  lall  and 
'  ffd&dry  the  inhabitants  of  the  ancient  royalty  o^  the 
^  city'  of  Bdinbus^h,  and  the  inhabitants  of  til»  New 

*  Town,  in  the  e^^nded  royalty,  who  at  present  are, 
^  or  might  have  been,  subjected  to  the  .aforesaid.*im- 

^^  post,  the  suin  of  <me  poond  per  e$nt.  of  the  valued 
^  r^t^rf^'theii^  houses,^'  &c*  annuaily.    . 

*  '  Doubts  having  arisen  with  regard -to  the  construc- 
4loii' of  tthis^  statnle,  the* A(agistzatcs<  of  Bdi|ifaui|^ 
brought  an  atttkm  against  seferal  tavemnkeepars  and 
•vihtoem  in  the  city,  in  which,  they  eradudedi  that  it 
should  be  declared  that  they,  in  victnectf  ^ithe;iiwe- 

.^'^mSA  gi*ant8  and  acts  of  Parliament^  and  particularly 
.'^-'df  ittife  ftxresaid  aetof  the  26th  Oeo«  III..C.  S8,fafid:.of 
if'ttheexerdseaf  the  rights  %£  levying  impost  ditties, 
^'•and  otlietr  duties  foUetwing  therton,  as  aforeisaid, 
'^/hava  an  ukkbnbted  r%ht  and  idtlei  to.  coUect.and 
A,  lavy^  £rfim  all  vintiiess,'  ftc*  the  iiayost' or:4utiea  be- 
ftM^specifiad,  (Hurii  tke  liqMpnnienliaqadiA  thn^Mute, 


lift  DBeatfcnf»  or  iwe       ift^. ««, 

]g*jJ2j^*  whether  <Ji^llwmidv«  ^Wl  tftver  Jwiwirl^^  tMe 

e.  2&  f  foupdaad dedamd  that ^thio  purmievp  h^v^ Mk^iwe 

V  a  right  and  title  to  aams,  tai;»  kf?y»  vq^mUNii  fP  a 
^  wnHVUiMiM  of  the  nopoft  oa  wineiu  &w|p<  ^QMjte^ 

*  foreign  ale  aad  beer,  eommm^d  in.  i«dfatit  ImDie^ 
yfnm  tin  said  Darid  Budgej*  ^  '  tlwnNiapC.^iie 
^  IMuad  per  etfUkOi  ibi^.yv^mA .fmA;i^ /t^^ 

^  and  insseMtoM^  itad  that  TwrlF*  ^^  ^^^  S^Vf^t 
In  this  actian.  Lord  Umiumm,  pHimt^ 

^'  daiB  aait  pumcd  in  tfai^'ii[ilnuaQiDS»i.  aodL '  thanafiftf^ 
'.ite  that  ^Kteat»  disadianaa  ther  aaw^  iwd  jdeo^^g: 
f'^  And,  (ia,  the.  queatkltt^  batwem . th^  jmrmtfa  jpd 
^.  the  other  Aafendaos  caUedk  Fiadi'  tha^t  ^t9Pp- 
f '  siifiva,  in  yirtoe  of  the  gxa^ts  md;  acjk^fof  £wii»- 
1  went  UbeUadt  have  right'  ta  levgr  fi|»&  iK|afPf[n^ 
.^h^epeiB  of  taverne,  inna,  puhUc^hcmaes,  fdiqp^  pc  feK 
>^  lans,  within  the  limito  lifaeU^d4  pr  pther  .phiow  w}nsn 
?  SV»ndi,  Spanidi,  Rheni«h»  or  brandy  wixiea,  or  the 

*  other  foreign  liquoca  libeUad^  or  aqy  of  tibeni».aia 
Vtfonsumed  by. drinking,  or  aold  for  the  pmiMpe  of 
'  bah^;  there  coneuned  by  drinkeooi  the  inppst  difies 
^.iibatted  on  all  audi  li^pior  as  ia  aa  e(iaaHiiwd»  fW  add 
Msr  the  pnrpoae  erf  bexag  aoaaumed  in  theaa  hfiww 
>  or  placea  of  sala^  and  that  without  T^ffiiA  tQ  tHw^ 

*  caaagkaBot  wh^hf^  tho  defondeiB  thamadvea  flhaH 
'whaiira  iaagparlad  these  ]iqiioia»  or  prwchaaad  t|um  fi9« 
I*  4>ther»  who  ,inay  hwe  ixDfwtiPd  the  saaaft  imiemfi^ 
Veaid  iadpaat  dnty  shall  haw  previona^r  hee^fpMd 
^mpeii  the  saidU/^uva;  in  whhrh  cmfb  finda  tb^t^^ 
^  puirtuars  qan  h|ive  no  jGorthardaimfor  my.i^l^ioa 
' '  a^oaiiAt.i^fjliN^lwna  vand  dectmcf  afld4efj|iyDy  agwd- 


^to^iMii  and  delMd  frail  ftwbUbg  of  mOMODg^^bm 
^  {ibr«Mi«^ i  idd> liurir '80^^ 

^  cmingi  BiitindBliiailliydpvtflBaeiSiJMver  110*1^ 
^<ttt  kivjr'the  ifciMimMtpofc  datjr^tibcihd  ia^nqpoet  of 
^  Ac^tawrD8^ili]ift,1u)t«l»riBtepi^eeUaf9»«oth 
^  wbere  tfafli  said  Hquion  ajns  boU  or  ebttRmied^  ia  nch 
^  viioiEKrM  txikeHaM0hii]BpoBtdat|r  ?  Aiid^odftit 
^  Hot  tShgoA  ifatti  tfae  defiendara  Inera  aB]p^ti(ii*;]iiii]Be6 
^  ^f4aite  towft;  and,  ttenlbn;  aBaoOBitiB  the  dcf eii^ift 
^  from  «he  MiMiiiffidlia  €£  tfie  iiM 
'^'^omBiutellkiki  taa^  «^ 

^  Tb  tkis  IsteflMEiter  hw  Laid4rip  aMtd  tlM  M- 
toilFiti^!3Vtf«^>^<  Tile  Leidf  QidiMfy^  ^Mid«»  th() 
^  enfle  0f  SVtaniB  T.  -Haf ,  Ar.  m  affiirAhIg  mmsk  lif ht 
'"^fn  '  iMitf  ^iieBtkm.  H«  tliialBi  that,  pilar  Id  «h6 
^  tet96  Oao;  nk;  i!>.  8B»  ilSia  M^^sMvtaa  aight  -aer- 
'^teditfjr  have  kTi^,j^}M»  imAiera,  <iie  impeat  on 
^'accoimt  of  liqaof  of  the  kiiida  libctted,  wliitii  was 
^^knowiagty  said  1^  tlieni  fiir  coasiteptioB  ^  their 
"^-tareti^,  wMiaiit  having  pfeviouslf  paid  duty,  as 
^  in  eases  of  smiig^^  liquor,  c^  liqaor  impoited 
^  bf  a  memb^  of  the  College  of  Justiee,  or  Hsider  a 
'*  special  warrant  of  exemption,  and  yet  sold  to  a  Tint- 

*  ner  (which  might  happen  fairly,  from  necessity,  as 

*  mder  I^al  diMgence,  6k.)  and  if  this  was  law  be- 
^'^fore  the'statttte,  the  Loid  Ordiiiary  thinks  it  x^ 

^  naMs  law  now,  the  statute  giving  no  exempttiMi  to 
'  Vintners,  ftc.  in  teispeet  to  liquiNr  sold  by  tJMm  for 
^'consumption  in  their  tavenss.    The  Court  went  Air^ 

*  Iher  in  Bnm^s  case^  when  tihey  fonnd  that  li^or 

*  nnist  pay  impost  <m  beng  sent  to  ^  eillar  of  the 

*  vintner,  &c.  frmn  that  of  tiie  m^iehant.  If  that  be 
'  Uw,  a  Jbrlum,'lSbe  magista'ate  maiy  make  their  pre* 

*  selrt;  dfdm  for  Impost  on  liquor  actually  usedby  the 
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^>TiBtnerB,  <&e.  Thei  Lofd  Ordinitty  does  not  coisider 
the  argument  of  the  defendars  to  be  «iiti]id,'tliBt  iht 
liquor  has  ahready  paid  duty  when  it  is  imported  by 
« iwine  merchant,  who  poyribe  iXMMwIMim'  tax  for 
his  own  houOTi  The  Lord  Ordinary  has  no  ooneepii 
tion>  that  a  wine  merebaat  pays  the  itoL  on  his  indK 
vidual  house  as  Mnmntatiott  for  impost  on  aH  tbe 
wiao  be  imports : .  He  thinks  this  tilx  la  now  paid 
generaUy  by  the  inhabitiOKts,  iai  commutation  for  the 
impost  dfonneriy  piEq^le  by  the  inhabitants  general^ 
IjTf:  iBut  he  thinks  this  tax  is  not  payaUe  at  all  by 
any  body  in  eemnnitation  for  Aa  impost  ta:^  payL 
able  by  vintners,  &Q.  which  ifideed  iarsaHy  aqd  id« 

*  timately  paid  by  :tlieir  ositoaiers,  whv  aie  not'st- 
ways,  or  perhaps  chiefly,  inhabitants  at*  all :  W$ 
view  it  is  that  induces  the  Lord  Qrdlnajy  to  think 
it  musfe/he  unjust  to  dArge  the  commutirtioii'tAx  6bI 

'  the  taverns,  &c.  because  that  would  be  Just  in  sub- 
stance Subjecting  the  guests  or  customers  .of  *  the 
vintners  to  both  taxes  at  once,  t.  e.  to  a  tax  on  the 
wine,  and  yet  also  to  a.COmmutetiQn.tasinn.  the 
tavern.  If  the  vintnerp  h^d  dv^ct  tiou/sesfoc their 
4>wn>resideBee,  a  different  question  might  arise  as  to 
the  commutation  tax  on  these.      But  this  is  pro- 

.,bab}y  of  little  moment'  . 


Both  parties  reclaimed  against  this  interlocutor ;  the 
.defenders  maintaining  that  they  were  only  liable  as 
vintneors  for  the  impost  duty  on  wines,  &c.  which  they 
themselves  imparted^  and  not  on  such  as  they  piuv 
chased  from  wine  merchants  and  others  after  impor- 
tation* jRie  pursuers,  on  the  other  hand,  maintained 
that  vintners  were  not  only  liable  to  the  impost  on  all 
the  wines  consumed  within  their  houses,  but  also  to 
the  commutation  tax  of  one  per  cent,  on  the  value  of 
their  taverns.     T'he  Courts  however,  by  a  majority, 


raffled  hotii  mAoBy  find  xidfafsiied  miplmtttr  to  .tlie  sMor.  ism. 
juigwMwt  of  the  Lowl  Onywy.*  ui^S^rf 

n  •      •  Edinburgh  v. 

,  Tke^iofifr  Jiwlw-.^^  and  i2afcrfc«i,Sl^""**'^'- 

Wfi^-of.^B^  tint  Uie  tax  had  fonaerif  faUeit  on  ^  ^"^^^ 
all^ftii^  JKqpovs  cammmed  within  ilM  dtjr,  'tfaianighiSt(;.2& 


mfght  (previoiis  to  1785)  hme  hcen  levied  on iitsv  m- 
fOnrMwni  andtiiafccbnseqilentfy  the  iiai^atrates  wore 
BtiU  •esitHlcHi.tp  ieyy  the-4aaB»:  as  on  tke  .comttfl^ptEW, 
fima  itiba  {K»cU»ie9a:9b»ldb^i4r.atatiiiB  05  Geo.'  IIL 
ljard$  IHimiUff  and  Alhumn^  on  the  othor  hand, 
ihfm^i^^  ihoidu^  had  Jm»;ariguiaU^  a  taa:  aidjr 
oDrjiJlifMrltetfmi;  taidltoV coliaeqiian^ritx  voh^ 
oaJ^'hi?  Iiefahfo  hg^jidatoars.i^Km/ttie'liqmr  miMi 

Alt.  Moncruff.  and  Jfm^nd,      MacJRUckiejii  B^^/f^ 
'  ■  and  ffenderson^  W.  S.  and  fT.  WiUiatnson,  Agents.     J*. 

<^'M  tt^atgottiMit  ii  fiMt^  WUdi  WB«  Tety  Tolux&hioua,  and  will 
hftlbundiB  tiK  a^«n  ppffflt  in  tba  Aivtcates IAkm^^  toiMtoifl^ 
duaivelj  of  comments  upon  the  tenns  of  certain  local  and  joiv^te  gf^^i^ 
and  fli^  of  Pi^rliament;  and  was  not  referable  to  an j  geneiral  principles^ 
it  has  beaa  deemed  uaneoesaary  to  gire  any  mere  detaikd  accoiui  of  it 
than  appean  from  the  Lord  Ordinioy's  notew 

•    .1   ...    J       •/    .  •     •     I  1    '      .'  .-.:..: 
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h  «0/  tarty  iratt  c^  ihs  €»penee*  ttf  tiMttg  Ike-  «in 

<  4mo0  ^wUaesHt,  <»  ft*  in  ntflvtis,  t^io*  ikeJiM 

t^ppUas&on  of  io&i  parties ;  the  sealed- •dep0^il0it 

-never  iamHgieem  epemd,  m>r  vmie  «  par^^JAe 

■•ftneeie^-  ■  ■       ■    ■  ■  ■■^•■. 


;j>'  UN' 


Tim  Duk6  of  AthoU  prasaifeed  %  bill  of 
aadffttafdict  against  Mr  Stewart's  seUii^^  or  l^l»g 
angr  right  of  hunting,  shootvng^  or  JGflUqg^  on:.«ataia 
lands  in  PerthshircL  The  bill  was  rfaami^  to  fcry<  tlM 
queriiffiA  «)f  right  between  ibm  pwrttes^  rwarting  OftH* 
sideratiott  of  the  Interdict  The  Duke  then  raised  an 
action  of  dedarator.  condudiag  that  it  should  he  foandl 
and  declared  that  his  Qrhte  had  the  only*  good  right 
and  title  to  the  property  in  question,  with  the  sob 
and  exdusiye  right  of  hunting,  shooting,  and  fisbingi 
subject  to  the  d^ender's  seryitude  of  grazing  and  pa^* 
turjng,  in  manner  used  and  wont;  and  that  tfaede^ 
fender  had  no  right  to  shoot,  hunt,  or  fiah  tlum- 
on.  Iliis  declarator  was  conjoined  with  the  swyea' 
8ieki«  .    •  ^ 

Tlie  parties  genre  in  a  joint  minute,  stating  tihat  ike 
delBrminatioii  of  tiis  ease  might  depend,  in  someJBM' 
sure,  on  the  possession  whi^^  eaeh  {larly  •ight  ^ 


Mte  to  establiflli.    But,  befora  the  case  coifld  fie  ready  ^  ^«r-  ^^^ 
for  a  proof,  hoOx  tmrties  were  in  danger  of  beiag  d^^^if*^ 
priyed  dT  the  evidence  <tf  several  itaterial  witileafiea^  ^^>>oii «. 
on  account  of  iheir  grtat  age,  and  weak  state  of     . 
health ;  Utiey  therefore  craved  the  Lord  Ordinary  to'^^''''*^ 
gratnt  conuniseioii  for  taking  the  examination  of  these 
witnesses,  their  depositions  to  be  sealed  up,  and  to  lie 
in  retefriSs,  sul^eet  to  <iie  ordera  of  the  Court.    The 
Lori  Ordinary  aQowed  the  enwmination  of  these  wit- 
nesses, in  terms  of  the  minute;  the  depositions  to  be 
reported  by  the  ccmmiissioncr  under  iedl»  to  be  opened 
iqp  and  used  in  the  sequel  of  the  procesat^  in  caas  the 
witnesses  should  die  bef«e  parties  should  have  joined 
ImiGv  in  a  proof  upon  condeseendenee  and  aaswen^  ot 
btfibre«jury. 

A  9nniber  of  aged  a^  infirm  wita^sses  were  eoc- 
amined  by  both  parties,  and  their  depositiims  wore 
sealed  up ;  but  the  proof  was  never  reported  to  the 
Coittt^  nor  formed  any  part  of  the  proieess ;  for,  onad^ 
visfaig'  mutual  memorials  for  the  parties  on  the  titles, 
the  Lord' Ordinary,  without  requiring  any  proof  as  to 
Hie  possession,  decerned  in  terms  of  the  conchisions 
of  the  summons  of  dsehprnter ;  and,  in:tfae  suspension, 
suspended  the  letters  simplidter,  and  granted  the  in- 
tsfdieL  Hia  Lordship  feurther  foimd  the  pursuer  en- 
titled to  his  expences.  To  this  judgment  the  Comrt 
adhered,  on  advisiiig  a  petitioix  ami  answers. 

The  report  of  the  auditw  on  the  Duke  of  Atholl'a 
aeoount  of  expmees,  merved  lor  the  eeasid^ation 
'HSf  tM  Lord  Ordinary,  an  objection,  stated  by  the 

*  ^iguflt  for  the  defioider,  Mr  Stewart,  to  the  whole 

*  txpettees^ineurred  relative  to  taking  .the  depositions 
'  of  certain  old  witnesses,  which  was  allowed  to  be 
*'>iJriir<ltaiii]^Ae  dependence  of  tiie  'actieiit  tot  Ue  m 
^  mmUm^r^hul  vshaeh  ^raof  ^never  wta.  reported  to  the 
'  iSo«tfrKir{pM<U]eid^inprdQe8»^'.  c  r     j      . 


•  >.'  ( 


4S4  ]0EGI8IQNIS.OF  THS  I^<;|^ 

4^ja^.  mo  /The  Lord  Ordiuaiy^  upou  hearing,  jmj^  fP'-^SWi 
j^^yp^  TOServation, .  ropfiUed  the  olgeotiqa ;  afld  fo]i^d|,  ti^g^ 
'  '  '^         'defender  liable.in  the  whole expences*  ,  But  th^ C^nurt 

altered  this  iQlerlocutor^;  and  foupd .  that  the  de^d^ 
jkxj^enfigi.  .    iscas.not  liaUe  for  any  part  of  the  .exp^nofi  j^tten^kiir. 

the  examination  of  these. old  witn^sea. 


Atholl!  V. 
Stewart 


•     .' 


The^Cfmrt  were  priiidimlly. moved  by.th^  fai5t, 
the  pursuer  had  joined  in  the  ai^Ucation  ^or  itSTa 
proof,  whereas  he  should  have,  kqiow^  the  state  ot^^ 
titles,  so  as  not  to  have  applied  for  a  proof,  wm^ 
was  mineees^ary.  .  .  .      .._  ,^    ^  ^,^ 

Lord  Eldm^  Ordinary.  Act  Jamewn.  H.  GraJuAni  W.  & 
Agent.  Alt.  Gordon.  A.  SUnie,  W,  S.  Agent.  Sir  R. 
Dundas;  Cl«k.  -X>   v.u:^  ;..^  \ 


U  I  i-  .i        \|/>lit..X  «* 


\^*\     I 


V         •      &    *        »  »   • 


No.  LXXVII.  itfareil  4. 1826. 

JAMES  A.  STEELE 
p.  STEELE  and  0AV1D  BUCHANAN. 

*         //•«''  ^       .       •       *  '     '  I     f 

JuDicATimE  Act.— ^  Geo.  IV.  c*  laO,  §  5.-»Ex« 

defence,  and'fdilndihe'defkd^ts  1M)te &^ itiq^Mies 
incurred  relative  thereto/ dtthough  they  had  gimeii  no 


jii  7r       COURT  OF  gEsidioN.  m 


itoHee 6i  tkOr  iatiartion  tb  bring  taiAei  review  the  ^Mikr.idk 
iMeHocdtor  repefiiag  tke  defences,  dnd  had  aeqniiBSced  sweie*.  *  '^ 
M   ii~4he  defend^  reclaimed  against  that  part  of  Steele,  ftc.    ' 
the  iflrterlocutor  finding  them  liable  in  expences;  and  j^ictuwe  ad 


bmsted  that,  under  the  above  section  of  the  ftct.  It  J^g^*^^* ' 
incompetent  for  his  Lordship,  at  this  stage  of  JK^qMMM 


Ihe  pffoesedings,  to  find  them  liable  in  expences ;  and 
Hknt  he  ought  to  have  resel-ved  this  point  to  be  dis- 
powA  of  #ith  the  other  parts  of  the  eskpences,  at  the 
frwl  dedttoa  ci  Hie  cause. 

•  •  • 

.  l%e  Cetiri  reeaOed  tiw  nfierlocatnr  of  diie  Lord 
Qtiinaxf  m  hoc  iMtmx 

Lord  JBfcBfi,  Ofdinsry.  Act  JmMmi^  Mmi$  tSmmuM^ 
Agent.  All.  Mcncrieff  eC  D.  M'NeiU.  Bowie  and 
Camjpbettf  W.  S.  Agents.    HamiUon  Clerk. 


•  •  •    •    •     i 


Jt^ 


SECOND  DTP'lSlO}^. 


« 


No.  LXXVIII.  March  4. 18S6. 

V 

M^ALLUal 
The  Rev.  JAMES  QRANl*. 

RfcMbviNC — 6l£b£:.-^u^  minister^  on  his  indmdkm^ 
Moy  gectjrom  his  gtebei  the  tenant  (^  a  Jbrmer  in^ 
..  eui^mt^/mth!^  tvarning  either  in  terjns^  oftkf 
^  ^fxf^^  ihS9,  QT  the  act  (^sederunt  ]^756i^ 


m  OB^iONd'  OP  tiXE  N6.  ft. 

^JJJl^JJ^^  TRe  gl^be  hOmgingti  th^  4ifSt  ikiinliter  df  fiMlIk 
M'Gaii^tii  VI  I^ith,  cont^ous  to  the  viUage  and  niiiiouB  ehurtb  tf 
^"^^  Restalrig,  wa9  let  for  ike  whole  yean  and  crepe  ef 

i^^moviji^.  Ae  granter'fi  incunAency,  the  teiitet''hifctonrf]ig  %ebid 
^'^^  to  leave  the  cnd^ecta^  <mii andredA^  to  Hi^ end  iW 

^  miecessor^ '  f>f  the  graatef  miglit  enter  <3iilMto;  attd 
*  that  without  aay  prtVkMis  'waning,  peoteeaa  tf  m^ 
'  'tbofing;  or  my  diher  fomalitf  of  law  wbttev«t9 
7%e  tenant  sub^let  about  an  aet«  tt  th^  glAe'to  Ifoei 
GfUlum,  for  the  same  period,  and'  undelr  thte  eam^  ^i 
diCion  of  removal.  This  portion  of  the  -  glebe,  it  wai^ 
<aid^  had  been  in  marAf'  oo&diiiotf  at-ther  eomtn^ice^ 
ment  of  the  lease ;  but  the  sub-tenaftt,  at  conlblditrl 
able  expence,  had  now  brought  it  into  a  high  state  of 
<MiItivaCion,«  gardetf  |^ulid:  '^-      ;  ;    - 

^''  Mr  Oi^nt  was  successor  to  the  tlergfmAA  from%hom 
the  principal  lease  had  been  obtained ;  and  his  fnducdbn 
to  the  benefice  took  place  in  August  1884.  In  Septem- 
ber following,  he  advertised  this  garden  ground  to  be 
let ;  and  M^allum,  in  consequence,  made  proposals  for 
being  preferred  as  tenant  in  a  new  lease.  No  agree- 
ment,  however,  having  been  entered  into  by  ti&re  jtiff- 
ties,  Mr  Oraot,  on  tlie  day  iauMdiately  preceding 
the  term  of  Martinmas,  informed  M'Callum  that  he 
must  remove.  But  this  order  not  being  Wn|)Sie4 
with,  TAr  Grant  presented  a  petition  to  the  sherifi^ 
upon  the  20th  of  November,  praying  for  a  warrtiufi 
of  ejection  within  twelve  hours  after  Intiihatlon'  bf 
the  petition.  The  sheriff  pronouilced  eiveWl  Infttri 
locators  repelling  the  defences,  and  ultimate  f7tli 
Jan.  ISl^y  decerned  and  ordained  M'CalHu)!  Hi  riH 
move  within  feirty-eight  konref. 

In  a  suspension  of  this  decree*  the  questkm  in  )aw 
was,  whether  a  tenant  in  glbbe  landa  eA^  he  ^Q&kA 
dthenvise  than  by  observaince  of  thfr  teqWisi^ 


f » 


lim 


'"•'■•  •:■'."         ■     ■     •   ■■  ■     MK2tUii)a,«M 

...  Gnuit.  .  ■ .  •  , 


li*.<>«»»»«W  <rfl»ndf.,BHo^fl|^  tp.  t))p  ipinist^  a£,.^9 
IlfV^  ^.4  g)^  <gPBJ^-«f]i)0]F  to  tH  ^8f)e  of  th^  ^o 

IW.-WWfjyb''  llW^  thp  re^ppodfnt's  pleji,  for  it  4|pfptf 
t^  ,th/9  |i«rtie«  ]^  diwrgpd  tq  repovp  wi^J^i^  t^ 

*  umoKs  and  acros  of  lan0,4ariiW!FJNl  «W»4  .^IWffWA 
!nWW4»^.»^«^W*^<<»p8Wn  ^  Ae  ppijiptjjnf,.  or 
tf«flW#ir^  JWflftt,  or  .*o ,.?!«»,,  .40  ^IV.  «nw»%,  .«fit  .jvt 
'n^W^iff"  .<«>Jd*S^  ¥'  -*o  W<i  .«»>?•  » :.PWea6Jftj)i  of,  tl^ 

*  H'jBHiFi  to.  rpwaiTip  abrascis  free  to  tlio  iias  'fljtd  eaM» 

t^f£r^te4.bor  the  joodnigter  to  the  prejudice  of  hif 

tp^.^  #ie  ji^Tflot  j#,.qu«»tioii^  in  pMce  of  b^i^g 
BKiudicML  has  bMa  hiirhlv  advaiitairaQUs  to  Ihe  benev 

!lHwfr  *t  -%^  H«l|cl#e4.  fi'o».BP«wWMW.t»y 

«f  alea^e  of  8«cb  Iwadft.  ,Tir9iiMA>b«.]|W(fri#!!ir  #?Mr 

>dy^^^^J)!i^<?ft»pA%  Aft  OBHBWWM  ¥fle4  ift  J^/Clf»^ 
ctf  tW  f^ve  quotation  from  tiie  act,  these  is  no  rea-. 

GgS 


408  XXBaSBSONB  oi^^'FBns  m.ii 

^JS^i^  «Oti  for  beliering^  <^at  thd  tegl A*tiri  MBftfit  ^1»Ihi 

M«Ciaitim«.  tiian  to  prohibit  the  graatiiig  of  tMk9t^ii4l;k'«&-'d(dti. 

^"°^  '        rtncsB  befonil  the  minister'd  Ufo  or-  inksumbencf ^4^^ 

iiemofiM^       iflg' the  tenant's 'lenooTHli  after Hmt  j^nl,  i|»%i^:)t«^ 

^'^^  gulated  by  the  orcKnaijr  rutes'of  law  BfifiSeaVii^HSbiiik 

tenants  of  lifiteentfers  generaUy.   ''But'sMb  tMux^ 

muMBt  receive  'regular  wstndng  before  ihil  Uilrdiier's 

midce^or  eon  be  entitled  to  xeufiocvie  (iheal';i6cp(aMi'i^ 

Alichie's  r^nresentaAiir^,   18th'  Bee.  1794^  i  JliilfVi.^ 

:18,8ffl ;   Jidmatoiie^s  trustees^  petrffmers,  ^Mbi\Jv^f 

.18(»,  Mor.  p.  15,«D7;'    • ' f      •  ••  •  i'.  »  .i>  ..Kfto 

Theenae  of  Coupir  «c  vBriite»«ed'De6.109l^lAAM». 
Jfor.  p.  18^91,  does  not  toudxliie  pM&iiiiit^>4ter4M^ 
4iie  queetioii"wa^  whc^^r  ar  iUlt)dAtery'«ppMiit^^ 
wohi'Of  a  pGtwAwbd  Had  bem  4^^ed,  'wni^^^ittftlMt 
SQnunarily  iA  rtrnm^iStmlt^bUft ttokiibe laiktm^^^^i^ 
Ids  ^qppeal  to  tiie  higbfer*(dl6rl&  jMicatodk^Ifigailfj^ 
the  seoliehce  of  ihe  presbftetyi  '  Tb^  eas^' ^of ^HamiAjr 
ffi  Botfaeiforft,  6tli  FeU  WBH;  S^pott  JHhn  p*  l4,9M, 
tekted  to  the  miininary  reiHovit^  of  thie  pMBOflSOi^Ktf 
Ufti^glebe  at  the  iSkue  of  its  designatfoa ;  -and,  flfitM- 

ft  V  ■ 

fore^  makes  nothing  for  the  respondent's  doctrine*?   ' 

!  I .  J(M«r^^ici^Tlte  gdspender^  Jplea- i0«inrftriiMe0^t]i 
tiife  express  terms  of  the  statute  t59S;»ci  4S^>tt;||?hiHr 
tfae't^spondbnt  i«rapplyilig  f6ifiM  attOKMty  bf^tlieftkifr' 
to  asikt^e  hid  orider  npon  th^  'Msp^ndttio  irenfoif)^ 
it'is  snrdy  aiNiuM  to  maintahi  tbat-he<is^«Mrtl^MI|dittli% 
^  posftes^kxB  in  preJiAllce'  of  ttie  'i$e^ildmittH>  Jgmt 
can  it  be  said  that  the  granter  of  thB  )ptfiie^tfi4aBitie 
Mt^e  ^^ie*  fiM  to  the  nse  «fid  ^MMiwAiaf  eft  as 
s  siiA  be  admitted  t(^  scrrb  tad' Arih^t^rai -tUa^kitl^' 
if  M;'iian>te'held  that 'hill*  Med^^ 
lif  possession-*  ibr  lipwaiNis  of  a-  yiwi  \  ^Whe  vUmumif 
pe^ce&AidgB'too^ '  •  wUril*illle '.  etalhitie'««itt]mri0«8^  fior  4ie 
pufpoae  dT  -dispossessitig  the'OdMpieil»  .of  the^giebes^* 


jfjbtw  (HJgjaaUf  ribesigpied^  is  a  pUdn i iatimatian  that  fM^r.  loae 
QWdi^  Iwda  ir«r9;iisder8tfHMlito  continue  txexo^tsA  fimm  m^ooi^. 
iliaippfinrtilm.oCithraetl^^  giieXaan  with  tfae^"^^        ^ 

JWC«(^9Qr»fA;ti)e  b«ani0fice#^tbe  gfBiiter.€f:tbe  leaai&**«-iiMio«riRj^.,  r 
Jjlie  <8iim6  T^QB  wfaichiprocarcid  tfadsoxemirtioii  in  the  ^^^' 
ifonoMf  oaa^  equilly  ajppLying  iu  the  latter. 
^.  rTtemiAQDiabite  olijec^t  anid.policy  ;q^  th&  law  in:  i^/m^ 
$sil9ti|»  .an;di^  JoioisteC'  a  xi^  to  a  manse  and  gidbe 
If a4\t^'thf^  mme  wuclmtob*  It  vw  deeioed  easeintlal 
^•the»tig]^.|iei;foBB^i]i»a£  th^  diiiiea.of  tthe  saeted 
office,  that  th,^  dergyman  should  be  .provided  with  ^ 
Wift^^^  ^DMid^ce  isk .  tiie « |iarisb«  .  The  inanse  ..and 
^^'jWiei3e;.ttoia  fii!«m  aa  oeonaaiy. .appendage^  of  tie 
/tieQ^iSctt.;^  wcL  tbenefow,  the  .kgisUtvie  eovM  3iot 
Bomn  ta-put  it  in.  the  power  oi  thepremit  ineumb»t 
j|iiriiiimjin>  the  jgqaifort  <^.tige6ilnea»  of  his  >  gncQWBoi!;^ 
Jbjri^u4i9g»him  jfriMnJminediate  posaeraionwMl  «it- 
jopindlt  eitjaer.  G^i  the  QBefor  ibe  othisc  .  The  other 
.iK«9,of  Fariidment  ndatk^  to  thiat  sabjeet  oonfirm.the 
ireq^KiBdent'a  ijfiterpretaiktt  of  the  law;  Vide  Aete 
JU^ft  Je.u72«  U9%  a.  118;   1X94,  a  MA;  %%aff. 

It  was  found,  in  the  ease  of  Codper  v.  Bruce,  *  that 
\\ith&iwmmf^  feUoiwed  the  right  of  the  church,  and  the 
<t|fSfS|^nd^  and  Itoit  the  partf  havii^  right  to  the 
^/^igtmifbAwediOso  to  have  possession  o^  the  other/ 
.^hem  is^hoiwisireif,  ao  principle  for  distinguiriiiBg,  in 
^|hiaii|iiertumi^betMneMi  the  glebe  and  manse^  the  sta- 
tsOt  lamihtimtft  plaeed  the  rigkt  to  both  on  predsely 

?R  fie  tamaMtogy  fiaets  betwtoentherighti^  ixf  Uftmbft- 
etintndilfntaistoga>>  Thet  aatvo^  of  the  rfteiher  id  deter- 
nin^jl^f  Ifae  ml»  of  the  common  -  law,  whdle  ihait  ef 
"Ihaiihittflrda  defined  by  statute^  Beaictes^M Ihe  ra^t  isf 
die  'oTei^gTnifliii  upeiii  Uoindiicttoov  aummarj^  io  e^ae^ 
pdsAHSSfM  irf  ^JwrpsansenMr  ^pMi^  haq  ils  tfouad^lkxii 


i  Mar.  1826.  fn  the  uses  and  purposes  far  Which  ^8  Jwrt  alt  the 
MMMiumo.  ^licfice  was  hestowed.  It  Is  not  the  mere  privilege 
Grant  of  the  partjT  inducted,  but  the  best  interest  oF  the 

BewunAnff.  pubUc  whlch'is  6p^^eA  S;o  ViAj^  'vkH^&pt  to  excludfe 
^^**-  him  from  immediate  possession. 

Observed  on  the  ^^nch — It  is  plain,  from  the  terms 
as  well  as  the  spirit  dT'the  act  1tbt%  c.  4)$,  that  the  m^ 
pender  is  possessing  sine  0ti^ ;  and,  ^  of  course,  cannot 
claim  the  bene^t  oiP'the  statute  tSt^l  or  the  act  of  8^ 
derunt  1756,  anent  removings.  And,  with  regard  to 
sudi  reasonable  notice  of'  the  nlihiisielr'ft'  liiteiitib^f  ^d^ 
the  common  underistahdiiig  of  f£d  <io\fn^''ii!lt^l$W 
tifle  the  lenant  to  expect-^that  kppifeajfs  *IB  lfcl^e'*lSwfa 
given  in'thls  Case.  '  —  »  -     •>  :.'  vp^^.  M^^ 

The  Court  '<Lord  Attowajr^  diSSent% '  ajffiS^  to 
the  interlocutor  of  Lord  Mackenzie,  iOrdih^i^^T^f^ng 
the  letters  orderly  prdceeiled;  and  th6  siispeiid^  ^le 
ihexpences.'    '      '  '   ^"     -'  '  '^•••'■--  ^  '  ^"^>'' 

^  die  Suspender^  Mare,  A.  M^HeHU.         bathes  "^iJII^Mon^ 
Agent       For  the  Respondent,  Scl^Gen.  HopCf  G.  Grand. 

•         '.    •  '      u-       liiU  •.;  ;/  .*Ji.ii7 

•  ••:   '     .   .'/  MiivJl 

•'     '  '   .  '         '  •    •'  -:::.■.•"..     ill  Oi  'JhVr 
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SECOND  mVJSlON. 
Mo.  LXXIX*  Miurch  7. 18S6. 

.._,  ....  ...  ..  .JOHN"  M^KAY  ,       r.    -  .     , 

'  ALEKAND^I^  BITCmE.  , 


OA7#if^KP^7Y.-^ILLp|'  EXCHAN^S.^7%^  oc^ 

.,  cfff^^^fl  jbillf  Imld  hy  a  party  acting  qs  trustee 

.  ,^^  i9Pf;f^n  ^€r^(U^  whowasba^h' 

nip^  hfanmg  ^er^d  to  rrfer  want  of  lUffue  to  ih€ 

,,,-|pilf-t-iff.r«g9M^  the  fira^per  had  been  eontipted ^ 

..  a  CfVue.  infi^V  i'ifi^y.;   although  it  mis  tpe 
ckarger'e  improper  Ut^fotion  that  had  prevented  thf 
depodtkmJfWB  being  taken  long  btfore  the  date  ^ 
Mtf  eonmf^on. 
•**■  .«".i    *«       ',.'    .       •      '  It.' 

James  Ritchie  draw  a  biU  for  £350  upcmliis  hrotlieE» 
Aknauktar,  the  snspe nden  Tke  hill,  which  bore  for 
vahiB^  was  dated  the  14th  of  March  1817»  aad  loade 
pajraUe  on  the  17th  of  June  at  the  Cosofnercial 
Baak^  Edinburgh*  The  suspender  accepted  the  bill ; 
and,  It  was  discounted  with  that  Bank  by  the  drawer. 
The  bill  being  protested  for  non-pajrment,  the  bank 
iatiinated  the  dishonor  to  the  drawer ;  but  it  did  not 
vppoar  that  eidier  then^  or  at  any  after  period^  pay- 
^OaaA  was  demanded  from  the  suspender  by  the  bank. 
The  drawer^  cm  the  day  on  whioh  the  bill  fell  due* 
•WMte  to  the  manager  of  the  bank,  desiring  him  to  dis- 
pose of  two  shares  of  the  stock  of  the  bank  belonging 


to  him,  at  £l#0  ieaob,  ^and  frwA  1ft«in«|:Mid0  toifiay 
M>Ka  «  '  '  *^^  ^^^^  of  his.'  The  dJ^heotort-o^  t^  bank  iid(^«ii 
mtchie.  upon  ihese  terms,  id  ae<»ti6  of  tfae'sbares^  ^c^er  tVlAdll' 
^■^^^  by'Tirtue  <rf  the  ebnfiraet  idf  ^ms  b^ik,'' lOief  lyaAitiMii 
Bmtf)B».  catity  for  all  advuiees'inade  *©  the  *pa#*l  "'  j'I'  Ki 
"^"^^  On4he  10Ch>'of  Aucrasi  l»i7<  Jameo  lUteyeJlM 


ia  truitidfetpMition  of  ^'  liHH>k^)pro. 
perty,  ia  foviour  ^>  iMe 'JdbttbKildii,'  fdi*  b^i^'b^^ 
etedifOrt.     SodA  after," i^jKi£Bftediii|;(^^1i^'>4d<y^ 

'  At -fini,  Ibe  tntetee  prdpdBcId^'  to4»y 'ffi^  ■blB'  fitiidi 

«He  {yrfceof>ihe-«hail@s-of1^liiiBk'«t;«»'^B««l%Aii« 

^^iMs,  &<€ii>der'io-p^MiMe,y  >a)[i^ftirti«iFfll^^(^^ 

to^i'i  8ii!^dIod'«f)Eii4e^arger<Hf^j^U{i!iiy<A^^ 

^iak  (true  oi"fiIttey  AJf^fte  V!H  Mtt»lft^'B^eiif'tf6%'tk 

•iriiaiout  Tiflui!,  it  Was-tfrAti^,' <iirl<ftf>obiiifl  ^tt^^ 

etedStats,  Hiat'a  ihirdpMj  shotfld  f«»]«'y$lei^bfl^^ttlild 

Y^se  dUigeikte  updil  it.->  ActoiWhgiy, 'lf>16C^>  ^ 

was.  otherwise  a  credits  "^  the  MAUt^t;^  ^Ml'^ift 

«iS'  on  the  iBOt  W  N6>femhdf  W^l  'allia>^«Bilt£ie4 

^  assignataonby  Hit  hank  in  his  owi^^vdili'.>  '  ^'i*''^ 

M'Kay  having  proceeded  to  use  ultiinAlt><dlIi^||^^ 

the  acceptor  suspended,  on  the  ground  that  the  charger 

W^ 'nM  ab  oiierou^  and  bmajflik^haWtr't^^miAtitSligii,- 

'•  c!oil-fdllot(^i  bbth  b^onre  and  9iib«^ue)dti«b  ^e'pMI^ 

0f  iSle  btll,  rdative  to' this  gi>oeted  (of'stfepKltttm^lMl 

4>atticiilarly  as  to  the'  question  whedi^  1lilf'«i^rMMlt 

ediild  eoiiipetentlybe  proved  othetwMi^thMhjrBf^GiN^ 

oath ;'  but,'^«tt%,  th*  Court,  \ip6ii  iomd&tSi^ll^ 

l^ii  "eVidenc^  i>f  the  ciriMnisteniiM^'<i;»&i(!h'>'BiK%»i  tieen 

lii^tttiOhed,  (39tH  May  182S)  "ftmnd  the '  ^ltfgtt*»WM 

'-«  ^tititlM  idtti^  diiiratitei'  and  ^vikge^'df  »  Mmfjife 

*'  aAd  onenks  Holder'  of  the  Mil  diai^  on ;  '««***. 

■^"mitted  to  thfe'Ldrd  OttRiJia^  to  proceed  i^r^Sa^i 

«  anil  iWudd  «ie  charger  liaWe  m  the  expeiiceS  hWlttrto 

<  incurred.' 


yl^  dUH^M^IMfV  (fit 'far  .dl9l^<MB:>gfQVaKlj<(l^.  7,M(r.  lAM^ 

ki^AKtiJMf  iM  Abe^tiHboiatjr  of  ^^oiUiiaM  the  jj^J  I*^  > 
li«ri¥iS(ffpoi|i}(!ed>eiQ4eipk«e  ftf  .th«i  't«  tth»  notj jifiwlfaa  a«» Y^dr». 

oommodation.    T^v.^slmfgff  ^dltM'  tWh  (^^fqfUain>t0 
^^»f!ir,^lW*iMhb^l|rW,.<W.tfi#,<«l«t  of  April  Oil* 

cjiiiiitod  nfijtwgMninfl  oUiffaiioniL  . 

^^{IIMiiJL^t '»  settled  Urn,  ihut  abankmptV  ofi;tti,  ofi 
ll|riC^S^pi9^iie<w  iftiBadpBiJOTMe  to^pfov^v  agaiiislilMs.  avedi- 
^^^[f^.lirbeim  be  Btwds  in  any. <tf  the  n^ar  degrMS. ipf 
;p^Mkfi|sMp  tOft]i0  rpartjr  ]xiakuig.tihe.irefere&ee ;  JBSdS^^ 

iMpYa.fpeirp0^ial.a]id  nuifiqMp#le  bqr  agwistrtl^  T^/^fifh 

.4»eriW|»^ii»<lfiig»;;  JliOTM4^>p.  m6\  Mp^  JP.  iv. 

t:H»  A  ,i  43  {.  3N^  a  Bjxiwii,.  SSid  I>^c.  19lf»^  anil 
.,Ppq)|Ij|^[9...]^         in  wlHch  iwe  a  t^eff  ,txMl  was 


•  >  I ,  I  ' » , ' ' 


m  mfsmom  xdtuTW       iip.  ^ 


iut<^       Ayril  1814,  Wta  llouBii  tft.lwye  )^  ^i<yiywttftwl,ii^ 

^^  *»-  o£ .  Jttrticiaiy,..  oi  tbe  Bivw  ^ewriptiia^  ;«f .  io^^  ^ 
wlucb.  tbe  diwmw  oi  Uie  bill  fOfiiEWd  .m»tithiff<;jail|  . .  ^ 
It  is  said  tbAt  A  part)r  cannot .  ^  «Uic|i^ ,  f^^l^ 
iii^QWniiii^j^,.  Bo^^bj^re^,  tjbe^ ^yft^  iaf„fft^)^  it 
mi  n ff^ptf,  w^  Fb«i)^g  vittfsc^  bmkiiqi^i; JtfP  m,  ii|^ 
imt ilt.tj^^^■Jff9Qyftw^»vof |ffiw>H^wt.,.  :    •    ,,.u  .,,',; 

«iftinp.«ook  plfco  a£ter.^  4«(te^>  ti^  iHUur,:  7l^||f 
l^iir«nt.dvMnrk  ia^ioi  «bUgatiaa  of  tbia  »a#iX9.  .($^^ 
hmna^f  ia,aU  tiuKBCVienitur  h^af^T^fl  flfTJoHUMt  ,tk0  AciH 

obligation  to  be  provfd  bjr  ^yndmm  lofifP^  tj^ii^-,^ 
^f^ioifB  ,viiTitj  because  (fot  ayay)plp),fay.hia  .dfiitfjJ^M 
4i^vation  of  rea$an» .  Urn  ims^F  muf  dqppif  oi.of  .4M^ 
farcpicej^)  ofith.  v  r ;  :.  ^  5.^,3 

it  not  a  AoMi  >Scfe  onerous  hoU«r ;  fiiiid»  conaaqtimil^ 

A^fifik^i^Kxted  .toL«U  c^tgadioiiB  j|^leadalM#  .agaWj?|\^ 

dniwa>..  His  seirly  fl89iuned  diai^a^ 

<ertaiUi  <^  tlie.draffmr'8'fcr9dijb(^ 

lesl;  degree,  pfiwt  that  ju^gtaent    Xh)^.  ^bl^S^  4W4# 

HMU  bqJiaULa8.in.iio  better,  aitttakiaQrtil^an.;|%4q^^ 

^ti^vpsf^}  Bad,  iia.aaaiii^ 

l^g^Wt  UifercifeMif^e  coi|ld,notlia(W  t!0«n;]^ei|4^,^ 
tbe^lattarpailr*  30  wthor  cao  1ji(^be;&tMli^ 

With  regwsd  to  Uie*4reci»Ki  obje<st|Oii,.  j^  ^ee^yi  voy 


m.^.      WfMOcm^mm.        m 


mf:    Tbe  extent  bf  fbe  ^mMmuiiiV'^pi^cf^-  ilitA.'^t^^^^ 

4i^'^i^niiige,'if'4i'%^  )!(»  hi  hm  iMt  ihs  eMsft^aiorA,^ 
WmkA 'irH&t^iiffj';  mitmkfjimrbe  eoiM^teted ««lf  ** 
seve^  j(^l^'tildii  WH  ^HoteWteM  <^  tmhiBliineiit 
^M^dfetfltf'tteseiiteiic^.' ^  ■'      '  '    •*   '■      • 

•^,  M  mi^¥  imiiAn6t^' ^ntmxA-  to  muni  tifMfii 
it  to  the  effect  of  fenMAin^  thb  'r<ifij^(«ftee.  -  <^n^ 
#i/bi  ^^o#;  uiM'uketely  i^i)^  the  U^  fanpe^  of 
nre  juogtueiil;^  nnant'g'iXre  irik^^t^'  h^'^nnfied  ((^  thb 
«d'  at  Ui-^^cfbif  imfl  >0o^  ./Mr  hoMer/^IWl 

T^gaWifee  IMig  Mfo^  the  dA^ei- wa*  bought  t6  tt7«, 

Hi%ieh  \eiideli  In  lii»  being  feund  li&Ue  in  expenees,  Hie 
j^eikt  objycMon  edtidmrt  hai^  iarisen.  lit  thtese  «&<. 
cunMsttfnced,  it  appeaor^  unjust  to  hold  thiit  the  ra8pKtM^ 
er'd  original  right  to  make  the  reference^  in  eut  Hf*  'hj^ 
the  djraxrer's  gupervening  itshmy ;  Nairne  r.  Ogilvie, 

..lit 


i^knke  rtik&rkeSt^  ^at  the  sttspender  <haril 
miMdIftn  Ihie  tmfure  ahd  efli^t  of  the  jtidgment  dTflle 
t^fttft.  It  >^  'ftAind  thkt  the  chatger  Wsa  n6l'H^ 
)3t!!Red  tlA  the  i^vileges  of  an  ontooiik  and  i6nkfUk 
WL^  of  thd  bill ;  bnt  this  dhl  not  relieve  thij  «!#. 
ifefiMfer'lftbm  tlh6  netefesity  of  •  proting''  Hiaf  It  iWA 
IfWhtfed  without  V&ltte ;  oA  the  eontr&rjr,  Ae  eiRtefc  ** 
t6ie4lhaing^  was  jnst  to  entitle  him  to  diffi^  biich  |)rbof. 
The  extraordinary  privileges  of  bills  haw  nothing  lb 
db'  M<h  the  question,  ^^ther  it  bfe  c6nipfeteAt  ft>  provt 


Ofl^Pitf^ tQ.sati8j^,  hip.  t*a|i  the  f0&£ence,oiig^ttto^,fi«||9fig^ 

#.f«509W;i»  j€  .<w*i#gffl»«i«s^x^te  for  h«.ftwiiteri^ 

under -thfl  ftgtjpftVf^TfinnwtoiMWWii  ithftf)lM"'iwr^iiBfairftin 

of  ihs  bank  stock-— i^aced  hi«i.  intL%,  «||h|4^|  sMj^ 
ifjrthj  aK%,bs#rVfi^f  jbii»«d|^.:9'hQ  ^o(f.,pp«rw  .<>9Hid,$ot 

*  •  exclude. tig. oa|^  .  fivt»}u^^f^^l^'Vf».f^jmmi4 
i..(^  i't^W»%---I3ie.fllwiJBr  has,Wi4  *ft)bU}«iM* 

^I^AII^njry  is  ie»tit)9d  ,to  vfs^W  to  ibft  hmlsi^'f  QH^k 
J(  M».,<^<opiMwi  OwJt  hq  i£(  not;  eftUtle4<fi»n4:ittot»>l«l 

^  h^;t|3t^ichtsgpc.«ire  detfistve.ol  ^.gi(§f(|ip«<i)  ^ 

(ffm  ii^im9r';,imd,  4iheff«fw«k  I  think  itoMiiMsiMfi  <# 
Baji[ilShitt>  fati:iEi  not  toiJM  yievRediMrU(jjth#  jWitmi^M 
<^it»triitwMiQ>itu4j(»uaev;.  I.ida  SM^igp  &ftj«i<Aii0ii)lwi( 
i:^fitioD6Ue4vhuiiiwben<ther  tiF«i;«lb!Je^>«l«k«r«> 

strong.  v'.iif/ii^'iri  huo» « 


k. 


m.  #.      mifjfip  m^mMmtf.        m 


ii^iB^^*l^mMid^'<daiim/0iA'm«^'4tiM  '4hfe  latter  7M^-)iM 
opinion.    There  is  no  presum^kik '  <tf  4MllttaiiMk''be<'|fi!^T 
hiJWStf  tfe  t#o  brtthfers.    On  flie  ceMtoay,  the  cir-tt»*«w*_    ' 
^ttai^efiie^  <(f ^tite  tsMf  r^ttdeir  it  higUf  'p»t>b4ble  diat  ma  y  i>«r4(; 
tt(reteifif>(r^»^'»te  trtte«febMk>  te  the  Mill  <  Nor  is  f^^*^ 
tfilei<^'lt4''«VMeni^  thtft '  Ii« '  W^'  iMtnkropt  when  he 
Tl^opiM:  n>  th^hank  that  ihty  'tAiould  "pAy  tbeuttiehr^d 
fi^  Ote^pfib^'  of  Ms  gfaan^  ior  ^^ik  stodc ;  and  if  IIm 
^Itt^riMbet'  #iK>bi%tn<ai))'i^niti6M^«iiike  -«'i«i^irc»cd 
iti^HU:  Vhlk&Hr'k  6dth, '  eeltainlt' '  his  t'olliiit^  'trust 
<Mf«Al  vitot  ^cdttd^  USA  righti    The  Lord  Ordiaay  has 
ftNtetflh^t'Oi^YM^  ^e«»<  ifiA'  the  aut^ioritf  of  some 
itt^W»Mhimtpe6^tit^mm\  hx^httxamot  admit tMi; 
h»^  Mi^>bhit  «f'laMr,  ]^ai6ed-  in  a  better  situatiod 
«M^«I^  btiiilcnfpt-himHelft 

Ju®^««,  this'^(dP'of '|>l'o«f  "v^as  maOif  long  before  ih^ 
fettii&r^ptfB  misconduct ;  and  it  was  the  charger  him-< 
sJ^wtiib,  byimi^taining  a  groandless  aiid' uokprd^    ^ 
fittjU&tiOtt,  prevented  the  oath  beii^  takea  at  a  time 
iK^^^Ltto  4^ee<3ott  «f  iotMoy  had  no  existence. 

Lord  JutHce-C2erilc-^Tim»  is  a  final  interioettft^ 
^#i4hft  Il(»^  Omsmy  mkfv^  llter-aekittn  to  prseeed 
ki'<{llJi  charger's  Jimae,'  tA^HnMee  ftit  certain  of  th» 
hUddnipfB  creditors.  With  regard  to  the  otjectiotr 
l|MiM«4'<(Mtfii9  battbr«^aliegedfii(ftimjr  <«»4o- whfkil 
ai^ie  I  cMTti^^e'  iV>4i«teSfMr)r  to!  d*^»v«lp  iotf  ^ini^)- 
I'ileddtodlf  MiiidE  that  tlie  Only"  qu^Midn  is,  tchetilte^ 
ibii'ptrty  is  In&motis  now  f  It  ia^atatus  as  at  the* 
ttise  tii«f  obje<%o&  is  bken  that  nrast  be^kM^ked't^J  If 
Ad  <Aj^otiOd  bd  in 'ittotf  goi)d,-  fi  Mltnot  be  rem^i)t«^ 
h)^  fih^r-blttiiHible  e^iadact  httpttttfUte  iMt<thJs  'ehiti^^r'ift 
tfefefbotsrse  b^th^prrio^iitlgaticiku-)  Tt^  etiuii  df  fala^ 
feMd'azift'fr&Kd IJifimr  iilf«nyi^  wid  tfie« el^ «f/ the 
bhttlhW|)t*8'sefttenoe'ba«  not  been  den^aMrayjiif  tii^rb'-' 
ftitW'htilA'ftii|'irid'deiio8iti«»<<9[>ald'no«  beiregdrdM^tn' 
a  court  of  justice.  f"'^ 


M'^'*T ,  ofinfiw^ oi^tto evpliid? the jtro9i>«P^ (^erefw:^,.,., 

BitchM>      I  ,  ,  ... 


*f *  t 


* •fdmous.' . .......r, 

H.  Lumsden.         Walter  Duthie^  W.  S.  Agent.        Vox 
the  Suspender,  J.  A.  Murray^  P.  RobertK>9iy  ^ttirrie. 
'  ■    Charle$  Oordon,  Agmu  •     ^»  Clerk  •'• 


>      >    .  <  t  k 


—  ^» 


I       ..   .  1   .r 


mrxsiQN. 


'  * '.»» 


A.  J.  HAMIt/roN»  f oitDijper  ()£  DAliiell,     ,<  ,. 

*'•  ^  ...  -  ....  J ...   I 

If  AKSEv*^  IFXit^  drgiMWitoMeyJb  the  Hate  or  Mimilkm 
^  Ike  old  mem^e  will  autkorke  tks  predfffterjf  ta 
ordam  a  new  qne  to  he  huU. 

t   • 

m 

The  presbytery  of  I^aipiltQa  dei^rn^.  a.new  jQfian;^ 
lo  be  built  in  the  parish  of  Didzell.  TJhe  patron  an4 
priQcipal  heritor,  suspended  their  decree,;  ajod  the  Lord( 
prdiuary^  in  the  suspf  nsioi),  ren^itted  '  to  Mr^  Bunij^ 
'  arcfiitecty  to  insp^'  aA^l  examine  the  ^anse  ip^  quaSf* 
1  tion,  and  to  report  whether  ^same  is  C^pmb}e  of  h^^ 
*  iog  f  ej^red,  so  as  to  render  it  a  suital^I^  aqd  comfort^} 
'  able  residen<;!e  tot  t!be  minister,  ox  whether  H  ibboxild 


iTo.  m:         GOUfiCP  OF  Hiisaa&Mi  «» 

-  lie  altogether  tefmflt?  The  preseftt  mttlifidhAHieeii^  Ij!^!I?  ' 
built  at  d!tf*^ent  p^<idd;  aM  th«  ardilteMi^pMted'HamHt<»«. ;. 
Aat,  •  with  the  exception  of  that  part  of  the  buiWing^**^"" 

*  In  Iphfdl  the  dini<lg-i*om  !S  situated,  I  am  <*early 
^  find  dedae4ll5r  of  opinion  that  ^t  is  ineapahfe  of  hdiig 

*  repaired,  or  made  a  snitable  and  comfortable  re^' 
^  sidenee  f<Nr  the  minister.     The  dining-roort,  bed- 

*  room,  and  closet  above,  require  a  considerable  por-* 
'  tion  of  repair.  The  whole  of  thfe  part  of  the  build^ 
^  ing  18,  however,  capable  of  being  repaired  and  made 

*  coibl!ortable ;  but '  «n  accoHSit  ^  the  difl^nee  of 
^  kvel  between  the  dining-room  floor,  and  that  of 
'  the  general  level  of  the  ground  floor  of  the  manse, 

*  ig  not  wdl  adapted  for  having  a  convenient  addition 
^  made  to  it.    Under  these  circmnstanees,  I  cannot 

*  hesftate  to  reeomm^ni  the  bckilding  of  an  entirely 
^  new  manse.' 

Tit^  Lonf  Oidfaiarf  >  in  consequence  of  ihis  report, 
Aaoamed  in  terms  oftfae  ppe6b5rter]r*s  decree  for  anew 
flieistspeiidfiri^Aifaied';  and^  *    -   *' 


.  i^lMJM^'nilit;  a»  Ifie  report  bore  iSiat  part  of  tW 
HMUiae  could  be  r6t)Sfi)red,  -(hri' heritors  were  not  bound 
to  aubmit  to  the  esqienoe  of  buildhig  an  entire  new 

a.  • 

jhMDered^JHM  general  rule  of  law  is  that  laid 
dojvsiin ^e  case  of  Stewarton,  Cunninghame  v.  Deans, 
Imn  Dec  1811,  where  Lord  Robertson  is  reported  to 
havaetspressed  the  ojMnion  of  the  Court,  ^  that  the 
^  rdai  t9  be  f<^owed  in  judging  of  such  questions 
^  nre  the  same  as  those  by  which  a  prudent  person 

*  vrS^.  be  guided  fh  regard  to  his  own  dwelling- 

*  honse^r*  .  The  part  of  the  present  manse  capable  of 
belnfrtrwaired  is  not  worth  keeplngr  up  ;  and  the  ex- 
pniot  of  maisiag  the  neeessarf  additions  to  it  would 


4m  msGSsufm  of  thE'       ifyi  9» 

J^^^   sltoatioB  of  the  pretent  numse  is  danip^g^owiy^  mid 
ciMOQ.  °  ^    canftned,  .the  fiuspe&der  himidf  havings  Utelf-  faoilt 
a.ygh  wall  wiHiiii  a  few  yanda  o£4^  w^adMv#:r«kid 
it  ia  fior  the  interest  of  all  paitieg.  <hiiti<lt  AmM  ha^ 
rsKuyf'ed.  .  -,»4  • 

.  Befieniuie  was  mad^  oa.  both,  sidea^  4ch  ^fe  JTshi 
QmmeWs  I^reaiue  ^M.ike  JUm^J^arid^^j^ 
SOI,  qiid  tibte  oaaea  tiiare  taken  native  aCi  • 

.21U  CWrf  held  that  the  atate  af  die  miHae  liad  Mfr 
yet  bee^  sdfficiently  inveatigated ;  and  Aa^  brfbra^litf 
decree  of  the  preebytecy  eeuld  bft  affiimed^  lifriMiK 
be  BeqMsary  to  remit  to  Mr  Biirii»  oBto^aoouh^dMr 
architactt  to  make  aa  additional  wepact.  It  t#da.  i»» 
marked  on  the  bencfa> ;  that  the  Court  :had  pMptaAf 
held)  in  the  case  of  Anwoth,  that  no  arehKect^  in  t^ 
porting  on  the  practica))ility  of  repairing  a  manse»  #a8 
entitled  to  take  into  conBideMtkw  what  he  iiiJiiht  .ooi  ■ 
aider  for  the  ultimate  advantage  of  the  heritors-*^ 
matter  of  which  they  were  ^ititled  to  judge  for  them- 
ael ve8«  It  was  also  remarked  tj^at  mere  Incdn^eafiAce^ 
or  discomfort  of  situation^  w^  by  no  meaiom  a  softf 
dent  ground  for  causing  a  new  mmise  to  be  builty 
unless  it  was  established,  as  in  the  case  of  Dunnichen^ 
that  the  site  was  absolutely  unwholesome,  and  perni- 
cious tothe  health  as  well  as  die  ecwtCart  of  the  mi- 
nister and  his  family.  The  reqiondent  htfre  xaighi 
get  a  report  from  the  axthited;  on  t&is  sifbjee^  *  if  ile 
thought  proper ;  but  hitherto  l&ere  wtia  no  evidence 
that  the  site  was  impropar«  Tbey^  thel^fiKre, '  of  aeW 
^  remitted  to  Mr  Bum  to  consider  ^his  forato^  re^ 
'  port,  and  to  report  to  tho  Coiirti  la/,  HbW  fiar 
^  the  manse  in  question  is  defectire  in  MieCy,  m#n  ' 
*  fort,  and  accwamodatiofi,  fw  the  uae  of  a  minlstAf 
'  of  that  pariah;  S<%  Whather  by  a»y,  and  tf  ft|r 
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^  auiy  be  Miidarsd  a  mftuViit  maiis^  and  at  iriwtLjj^^|j/ "^  , 
'  ^>«yeiice?  giiiy»  At  Tvink  expetee  a  suffieiest  m^cuson.    ^ 

faMKlg"  Imported  that  he  considered  .^  it' exceedingly 
'  doubtful  if  the  comfort  of  the  nianse  can  be  eff<ietiialfy 
.""^Adbad^wtere^lte  aMa'aranndit  is  eo-ceofined  and 
^ MmJHiJ,  widthe  Aw^jyiaed etatfamedin its  pnmnt - 

*  situation;'  and  «toO' that' the niceGisary  repairs  td' 
the  old  manse,  according /to  a  groimd  plan  which  he 
gtm  Im^wMiA'CoU  £60O-t  ^uld  that  a  sufficient  new 
natav.itti9ht.l1t  bsfitibv  £677. 19s.  6d.-4lie  Cdwt, 
(ftfc  iinilTTi  18a6>  *■  In  n9f$et^Ae  drcumtmum  ^ 

*  litouvwif/  -deoeroed  fi>r  a:new  manse,  limtting  thc^ 
eeak  oftil,  tt>  be  paid  bjr  the  heritcHrS)  to  thelast  sum 
mffcrtiuMjl  iiib<tha.a0chitict's  report. 

^l^^U^^xi^i^^^  M^Kefgk.     A^*  Sken^.    Alt.  Dean  tfFac* 

[CrdnsUmn)  Jameson^  et  Jas.  MiUer.        Agents,  John 

^JBfaMUfi^  W.  S.  €iindC(Pff^^  ^  Clc^on,  W.  S.    B.  CleTk! 

•.  ■       •     •  .    u.   •  • 


■•-  / 


.»♦••, . 


^  • 


SMC02^D  DIVISION. 


'  •    «         I 


No.  LXXXI.  JIfmsi  9. 1806; 

Mtt  MARGABET  GRANT  of  Bimli3ruds,attd 
Wm.  PHASER  TYTLfiR,  her  hvmbmt. 

-  agumtt 
GB(»%6B  G.  F.  T¥TL£B»  AND  Othsm; 

Hh 


481 


DBCaSION»  OF  THB 


n^.a. 


9M«.JkMt. 


Gbobob  Obant  of  Bvacbsf w(ia»  m  IflHTf  cG^atfutod  »n 
entail^  wberein  tlM  |iuniu«ef».  his  (dfiv^;]Ukr>  mA  hei* 
Imobflndt  an  called  aa  mbirt^tot^  (  ftfid^  f«nii|g  thanv 
(iie  defisndera,  tfaate  dijMn^  raq«M»4Mig')ti^  tby^^orMMr 
Uttvein  pointed,  otilb.   .    .  .       ^ 

jfritii  and  ii»d«<  iJii^.  jmn^i^^  «nd  aw^tiw^  ^^li^; 
rtiiat  tbe  lieirisr  n^li^  or  jjEimAA^  c)|;  .my  i))^y,,m^ 
wliofe  other  bairn  of  tatiiw.a^^  4pecfA«d„:f|^ 
tidro  and  poasesa  the  lao49>  48t^yfcesbr  q&dAit|iM^.  I^^Mlf  ^ 

.  written,  upon  thifi  tailzie,  oif  deed  of  setttemf^i  Q^^trf 
and  upon  no  otJler  right  or  title  whatspeyjtar,;  and 
that  they  shall  use  any  other  righta  and  tjtihw  wtpii^h 
th^.  may  happen  to  haT§  or  acquire  t]tereta»: v,a4dJ'' 
tioiiBl  attd  cx^Uateral  secuidties  and  titles  £()pr  atrangt^-* 
eaing  and  supporting  ihis  deed  of  taibrie^  a»d  ioiKm<» 
ether  purpose  whatsoever ;  ^d  that  they  shall  in^^ 
the  said  whole  heirs  of  tailzie  and  order  of  sucqip 
sion,  and  aU  the  concUtioDS,  limitations!  j^roYl^}pji^ 
prohiVitive,  irritant,  and  resolutive  clauaes .  hepe^» 
contained,  in  the  charters  and  infeftments  to  foU|G|w 
hemai,  and  in  aU  services,  retouw.  mimstnm^pt» 
of  sasine  of  the  lands  and  others  ahove  specifi^^pr 
any  part  thereof.'  '  That  in  case  any  apparent  or 
presumptive  heir,  or  otiier  suh^titut?^  who  .may  ;^ 
any  time  suooeed  to  the  said  lands  and  estate  herdbor* 
conveyed)  in  virtue  of  the  above  destination,  8hglV,b|yj 
laWj^  be  incapable  of  succeeding  to  the  same^  by  x^j 
son  of  forfeiture  or  attainder^  or  other  legal  u^^mfir[ 
city  tfiat  may*; delude  any  such  apparent  .or  pj^ 
suivq^tive  heir  m  substiybu^e  from  takings  hold|])g,. 
jmd  eivo]dng,.ifar  their.own  useaaA  beoeiH;».mjp/f^ 
lands  and  estate,  in  virtue  of  the  above  substitutif;^ 
then,  and  iii  that  case,  it  shall  be  laWfid  to  any  of 

mm  btiitoof^fesiiiie  whP:fiiLall  b|h  is^ith^ffj^  9ff1ibe 


':».* 


•♦*     .4'.    '.Vl*^  •'*'.'    •» 


^  .!  II 
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*  W9  snieh  case  dhall  happen,  in  ail  time  oommg,  so  fiir  ^  ***■  *•*••' 
*'  to  aMer  the  destination  of  stieeession  abore  written  as  Gnmv^Ae^ 

*  to  seduce  such  incapable  person  or  persons  from'^y^^^ ^^ 
^  the  SQCcessioli  to*  the  fotesidd  landa  and  estates,  the  TaUaim, 
^  said  restriction  and  limitation  notwithstanding ;  and 
^*^  ftat  «nd  to  grant  and  execute  such  deed  or  deeds 
^  afr  shall  be  tiec^ssary,  available,  and  competent  in  die 
^'taw,  '$R  the  ifame  maimer,  and  as  effectuaify'  as  an 
^  tHdimitM  owner  or  proprietor  might  do ;  prorvided, 
^nevertheless^  that,  with  respect  to  the  whole  other 
^  heirs  of  tailzie,  Ae  prohibitions  to  alter  die  course  of 
'  succession  shaH  have  their  fuU  finrce  and  eScct.* 
^  And  Willi  and  under  liiis  provision  and  condition 
^  iddo,  that  it  shall  not  be  lawful  to,  nor  in  the  power 
^  cJf»*"Ae  heirs  of  entail  above  ispecified,  or  any  of 
^  Aeih,'  tb  «dl,  dispone,  alienate,  dilapidate,  or  put 
^  ttway,  Ihe  lands  and  others  above  vrritt^fi,  or  any 

*  -part  thereof,  or  to  contract  debt,  grant  bonds,  or  any 
^'^  other  rights,  deeds,  or  securities,  or  to  do  any  act, 
^  dvif  or  criminal,  that  shall  be  tike  ground  or  foundlEi- 
*-tion  of  any  adjudication,  eviction,  or  forfeiture,  of 
*■  the  said  liands  and  estate,  or  any  part  thereof,  or 
•'  \A&eh  may  any  ways  affect  or  burden  the  same/ 

^e  succession  having  opened  to  the  pursuers,  upon 
Aeileath  of  the  entailer,  they  made  up  titles  imder 
the  entail.  Thereafter  they  brought  the  present  de- 
darator,  concluding  that  it  should  be  found  and  de- 
clared that  Ihe  deed  of  entail  contained  no  valid  pro- 
hibition ag^nst  fdtering  the  order  of  succession,  and 
Aai  the  pursuers  had  good  and  undoubted  title  to 
alter  the  same^  aind  fiieredfter  to  hold  the  lands  in  fee- 
^Siaple^  and  to  convey  and  alienate  the  same  at  plea- 
sffre. 


J ' 


''  The  pvLtstietd  pleadsd^That  a  prohibition  to  alter 
Ae' 'drder '<yf  succfeslfidn  Mold  not  he  con^titttted  by 
the  most  evident  implication.    The  prohibiUon^  to  be 

HhS 
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Mitt.  tAd&  effi^tual,  must  be  exIpreiBd  and  substAntive.    Tlii^  ^islt^ 

^1j^     trine  is  as  firmly  settled^  as  any  principle  in  the  law 

T/tter,&o.    can  be  by  a  train  of  uniform  decisions;  Stewart  v. 

JjJJJJJ^      Hoome  (of  Argaty)  8th  July  1789,  -ftfiw-  p.  ld^SS5; 

Brown  v-.  Countess  of  Daihousie  (Eastfield  caise)  -25th 

May  1808»  Mor.  app.  Tailzie,  No.  19  i  HeliA»%on 

(of  Earlshall)  v.  Henderson,  21st  Nov.  1815. 

In. the  case  <of  Sir  William  Forbes  (of  Craigievair)  r. 
FiMTbea^  1816  (not  reported)  tha  prohibitory  iSatide 
commenced  in  these  terms  i — ^  Providing  alwirfs,  like-i 
•C  as  it  is  hereby  specially  provided  and  declared^  that 
^  it  shall  not  be  kisome  norlawful  to  any  of  the*  heirs 
* .  of  tailzie  above  specified,  to  pretend  rightor  iatetest 
^  to  succession  to  the  lands  and  others  above  writen, 

*  by  virtue  of  any  gen^^  service  or  retotir,'oriiny 
^  other  manner  of  way  whatsoever^  except  by  *vittue 
^  of  this  present  right  and  settlement  of*  tti^ie  iilli^« 
'  arly,  and  with  the  burden  of  all  the  daufies^*  pi>6- 
^  visions,  irritancies,  and  conditions  herein  dooteined, 
^  above  and  hereafter  expressed ;  and  that  it  shall  not 
^  be  lawful  for  them,  upon  whatsoever  pretence,  to 

*  quarrel  or  impugn  the  same,  any  manner  of '  way.' 
Then  followed  an  express  prohibition  to  sell  and  di&i 
pone,  or  burden,  oir  contract  debt.  And  (die  eltfuse 
concluded  as  follows  :-^^'  Our  intlflstion  by  Hiis  'present 

,  *  right  and  settlement  of  tailede  beinfg,  that  imr  re- 
>  spective  heirs  of  tailzie  above  written  shall  ^only^be 
'  repute  successhi  liferenters  of  fbesame;  axid  that 
'  they  never  shall  have  power  to  is^uaader  <jp  put 

*  away  the  same,  or  any  part  thereof,  i^etjhaiendoi  vel 

*  delinquendOy  to  the  prejudice  of  tiie  preserviitioii  of 
^  our  memory  and  family,  which  is  our  special  design 
^  in  making  this  present  right  and  settl^Bfient.'  The 
judgment  of  the'  Lord  Ordinary,  adhered  to  by  the 
GMTt,  was  in  these  terms  :*-^*  In  respect  tlib  dispod- 
^  tion  and  bond  of  tailzie  of  thelandaaud  banDnins  6f 
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[evar,  and  o&er0»  in  1696^  does  not  eontain  a  ^  ^«^-  i^M 
/  ^piiohibiticai  agwifit  altering  tilie  order  of  succeasion  Gnwt,'&^«* 
^  iqL  eipress  wordS)  and  <  conceited  hi  such  dear,  di8-^i>^r,&fi.. 
Vlmct^  and  approjpriate  terms»  as  can  be  held  to  be  ef-    nm^ 
f  J^ctiiud  aiuL  legally  binding;  r^>els  the  defences,  and 
M  4e!fteinKM  and  dechires  in  terms  of  the  condosions  of 
'  thelibei;-. 

«  i^mfkf.  In  the  t9se  of  Dickson  (of  Blairhall)  v. 
M'Jitonaid,  tth  July  1816  (not  reported)  th?  entail 
pfovidedf /^  Hutfi  the  sidd  John  Ronaldson,  my  son,  and 
f  the  whole  odibev  heirs  <  of  tailzie  succeeding  to  him, 

*  sfcaU  b^oUiged  to  possess  the  lands  and  others  above 
.*  resigned^  in  virtue  of  these  presents,  charters  and 

*  infeftmeilts  to  follow  hereupon,  and  other  titles  to 
■^^be  completed  tberetOt  in  terms  thereof,  and  by  virtue 
,t>  «of  iiQ  Other  title,  acquired  or  to  be  acquired/  And 
4oi;tii^  paif^ohlbitiMis  againsit  selling  and  <;ontiud>ing 
^tfbt^thia  elaMS  was  added  ^«*-'  Nor  riiall  they  do  or 
f  wSeir  these  partimdajDS^  or  any  other  thii^,  to  be 
t  '.^dxme^  whereby  the  lands  and  others  i4)0ve  resigned, 

<  weiiy  part  or  portion  thereof,  or  rents,  profits,  and 

<  tkitks  of  the  same»  mwy  be  any  ways  affected  or  ad- 
^jtdged;  and' thie  heirs,  of  tailzie  foiresaid  deprived  of 
' >r  the  sme,.or  interrupted  or  stopped  in  the  peaceaiU^ 

*  f-  possession  and  enjaymenit  of*  the  said  landi*    The 

^ouse,  after  pirohifaiting  the  heirs  from  committing 

ireasen^  &c  thus  concludes :  *  Nor  do  any  other  £sct, 

S^iT'ariminal  deed  or  action  whatsoever,  whereby  the 

'  i^«  ^wdsi  olid  others  above  restgned^or  any  part  tiiemif, 

.  f  mkiy  be  evicted,  forfeited^  become  escheat,  or  eadu- 

'  *  lUBTff  or  the  heirs*  of  entail^  in  the  oider  and^umrse 

<  fjEoresaidy'  disappointed  in  the:  fight  -ofisncocasion 
><  above  >eitoblished  to  tiiem.'  The  Court  adhered  to 
<he:intarlocuitor :  of  the  Lord  i  Ordinary,  Nwhich  ^  finds 
^^'l^t  tibis  entoil  do^  not  esntain-  a-  TaUd*  prohiUftien 
,«  4igaiii8tl  altariilgi  the iteder  «£ : saedestiimr;  land^. there- 
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fl^Mter.  itt&  <  fore,  tkat  tike  ]^arsiiers  ImhI  p^wws  t*  gmnt  lite  obi 

ligratients  to  infeft,  nrliicli  w^dire  esspeik  b^  tfaMi ;  ie» 


Gnat,  ft&  V. 

Tjrtier.  ftc.    *  pels  the  d^eiices ;  and  deoerM  and  dedanw  Id  ta;tu 
rrZ     *  of  *he  conduskms  of  the  libel*' 

The  eaifes  oi  Madame  (of  Lodib«y)|  ^,  liadaine; 
S9d  Jime  1807, M&r.  Aip^  Tailsie,  No.  14;  andfaHeft 
t^.  Ker  (Roxburghe  entail)  12di  Jan.  1808,  itfbl',  A^^ 
No.  18,  are  not  at  all  ineonnstent  with  the  ifcdaioDs 
founded  on.  On  the  cohtTaiy,  tiie  'judgii^M  is  ^ 
ease  of  Roxburghe  proceeded  on  the  groKitid  tef  tiMt 
bein^  an  expresa  «ubrtantiv^  prcAibitiM  td  idler  ihik 
course  oi  succession.  And  although  the  eW#^  h6sk^ 
imjr  was  less  fayourable  for  sUdi  4i  pka,  sif  11  theM  waft 
im  eaqnress  prohibition  to  ^  m^  d^r  dbiitf  «iteMBy 
the  hipes  ^sueceMM  ^ tike  heirs  ffeMmito  ihs4M^ 

But,  in  the  present  case,  iheN  is  m^t  Mi^  no  t^^e^ 
Ik  pKohihition  against  altdrilig  the  t^waii  of  iueM^ 
aion,  but  not  even  any  general  tfftrda  wUiBh  ttight 
give  rise  to  a  qnesti^Hi  of  conatrUotion^  sndh  aa^^Mu^ 
jml  in  the  Lochbufi  Bastfield,  ittd  Gmig^evvmcaRS. 
And  with  regard  to  <iie  clause  erdaanh^  the  hebste 
possess  under  the  tailzie,  and  under  fib  dth«r  fqiht  or 
tiae,  the  eases  of  EarUiall  and  BfadrhaU,  in  both  rf 
which  a  sidiilar  rlaiise  ocdimed,  shew  that  thatcannot 
be  tlie  fonndati<A  of  an^  plea  aViuaMUs'  to  Ihe  deCnA 
ers. 

The  defenders  eoMmdM^TfaHt  asiiie  tf  tht  Jiter 
oases»  whioh  itever  wentfoithfar  titeU'thfifc-GofiH^  w«re 
AOt  easily  recbncileaUe  to  those  of  IioddAiyaml  803^^ 
buighe^  whidi  were  affirmed  dn  ag[qpeal.  At  itty  rftte, 
^e  pre^isnt  is  a  mtofe  fEtToutaUie  casi  Ulan  anf  oa 
Whildi  die  pursuers  fdiinfl,  inasmiftch  as  the  ibtlUl  con- 
tains a  provision  authok!ERng  an  idteifatHMt  of  ihe  or- 
der of  sucoessibn  in  case  of  £orft&t«re  ^  Attfiindef, 


therein  impljmf > i4^  tbe  Btrov^t^tMeMicc^  thut*  in  dMv.  i^& 

aU  other  cirramttmioeg,  the  power  of  ^keraiion  ^^'^ g ^""u&TI 
•xdvded.    If,  therefofe»  in  any  case  of  tlus  descri^'fytier,  &c 
tion,  inference  or  implicati<w  were  tt  ail  admigsible^     tmkL 
or^  in  otber  worde*  the  priadple  sancticHied  ia  the 
Home  of  Lcordj»»  in  deciding  tiie  Qneemberry  leaaeiGU 
utaneljf  ^  ibtit  an  entail,  like  erery  other  deed,  must 

*  have  &ir  jd^,'  be  aound,  it  wiU  be  iiBjpossible  in  the 
pMseat  instance  to  deny  ^Seot  to  the  dear  indication 
of  the  entailer's  injtieataoii  to  piobibit  taxy  aitaration  of 
the  coarse  of  succession^  unless  in  the  particular  event 
aeaten^lated. 

Hie  Iiord  Ordinary  {M^enatie)  pronounced  this 
iiiterkicatar :  *  Finds  that  the  disposition  and  deed  of- 
^  entail  libelled,  which  was  executed  by  the  iate  Mr 
^  George  Grant,  eontaina  j[u>  porohifaitioa  ugainst  alter^ 

*  iog  the  order  and  oourse  of  sueoesrion  thereby  ap- 
V|Mitnted ;  Jind^  there^^re,  that  the  deeds  altecuqg  the 
^  said  order  -and  oourse  ef  succession  may  iawfuUy, 

*  validly  «and  mthout  irritancy,  be  executed  by  the 

*  fwcsons  having  vested  in  them  the  proper  xjglu  and 
^  title  under  the  said  entail;  and  decerns  and  declares 

*  aoeordingly.' 


To  tins  judgment  the  Court  adhered,  OE^pressingan 
manimous  <q)inion,  that .  the  present  was  -no  longer 
an  open  question,— that,  without  a  substantive  pro*- 
hibition  to  alter  the  order  of  succession,  no  entail 
could  be  valid,  let  the  Implication  to  thatefied^  anising 
i^am  other  clauses  of  the  deed,  be  as  stimg  aa  it  pos^ 
aibly  might  be. 

For  the  Fuwiera,  u^.  Skene^  H.  RoberUfnu  James  Tytktr^ 
W.  S.  Agent.  For  the  Defenders,  Jrch,  Belly  Misoiu 
M^Senxk  and  Inn^s,  W.  S.  Agents.    M.  Clerk. 
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Peoc£8&-*-<^M  AKDATE.--^^  puTsuer  ok  the  poam*  rdt, 
remling  beyond  ^&  JurigdidHof^'  of  the  'Chftrts  of 
Scotland^  although  bound  to  dst  a  mandatary ^  dt- 
lowed  to  do  so  under  protest  that  the  mandatary 
should  not  be  liable  in  e^cpences. 

The  pursuer,  who  resided  in  England,  having,  upon 
obtaining  the  ben^^t  of  the  poc^  toU,  raised  an 
action  against  the  defenders,  it  was  objected  that  she 
was  bound  to  siat  a  mandatary,  in  covimon  form  ykiA 
the  question  came  to  be,  whether  it  was  to  be  under 
the  usttM  coiidltivit  of  hjs  being  UaUe  ^ftor  the  ex- 
peaces,  in  the  event  of  theif  being  found  due  by  the 
pursuer.  The .  defenders  insisted  that,  as  it  was  a 
general  rule,  in  the  case  of  a  foreign  pursuer,  that  his 
HKmdatary  was  personally  liable  in  exp^ncesj  and  fs 
tbere  was  na  exception  from  this  rule,  in  tbe^  acts  by 
whidi  tbe  various  privileges  of  the  poors*  roll  were 
.b^towed,  this  privilege  could  not  have  been  inteaded 
.to  be  confcrred ;  and,  acccnrdingly,  thei^  was  no  ease 
in  which  it  ))ad  been  recognise^.  It  was  mswer- 
«€t — ^Th^t  this  privilege  must  necessarily  be  ii;iclud- 
ed  ^moNg  the  beq^fite  of  the  pooo^ii'  roll  \  for  other- 
wi§A  the  door  of  justice  would  be  completely  .shut 
aj^ainst  a  pursuer  in  such  circumstances,  as  no  pari 


m.u. 
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ty  would  come  forward  as  a  mandatary,  if  he  might  *^  M»'-  *•••• 
ultimately  be  found  liable  in  expence,  when  he  was  cwteuMlr 
aware  that  he  could  have  no  relief  against  his  o(M]6ti«(^^«n^pi>«u,  &e. 
tuent.    The  pus^uet,  th^elpre^  proposed  to  sist  her  pro^i^ 
agent  as  mandatary,  under  protest  that  he  should  not  ^•"•'^ 
be  «1iflble  ^Othe  wpences.    The  Lord  (kdinary,  how- 
ever,  ordained  her  to  sist  a  mandatary  in  the  usual 
form;  but  tiie  Courtliaae  Judge  odjn^xpressing  any  . 
doubt)  after  hearing  partita  upon  a  reclaiming  note, 
altered  this  interloeutWf  aa4  allowed  the  limitation. 

■ 

Ijord  EbUuy  Or^ary.        Act.  Cockburny  Maidment.    — — « 
MHjfomij  Agett      *  All.  Shaw.       E,  Lockhart,  W.  *S. 
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SECOND  DIVISION. 


•  No.  LXXXIII. 


March  11. 1826. 


.1 


JOHN  MABBRLY  a^d  COMPANY 

'against 
The  bank  of  SCOTLAND, 


pKOCESS,— Ex?ENCES. — The  Court  of  Session  hut>rng 

(mthout  aUomnff  a  proof)  decided  a  cause  in  Jit- 

tour   of  a  defender,  and  /bund  him  entiHed  to 

'his  eapences;  and  the  House  of  Lords  hdmug 

reversed  tMs  judgment,  and  ^  remitted  the  cause 

^  fo  Me  C&urt  of  Session,  Jbr  them  to  dUow  et  proof, 

'  ^  and  further  to  proceed  in  the  said  cause  as  shaU 
•'  he  just  f  and  the  case  being,  in  Consequence  of  this 

•   tcMit,uUimdtely  decided  in  favour  of  (he  pursuer--^ 


'•H. 


<09 


BECISIQN9  OF  WUfH 


V»99 


II  Mar.  19ML 


MabarWACa 
«t|koiUad. 


Bspeno$9» 


Jimd  competent  Jbr  the  Court  ^  Sfiamn,  to  gjw 
the  pmrwer  Jua  whcie  ewfente^^  pr^oteM  ^m.  tki^ 
Comrt^  us  weU  thotte  preview  to  the  zapped  ps  m^ 
sequent  to  the  remit 

Iv  the  actkrii  eipemiy  r^rted  <87iii  Feb.  1809)  be- 
tween  Maberly  and  Company  and  the  Bank  qi  Scot* 
land^  the  Ckmrt  of  Session  assoiUsied  die  defenders, 
and  found  them  entitled  to  their  expencas.  Hie  pnr« 
siien  having  appealed  from  Jtfais  interlocutor*  ft  wbb 
ordered  and  adjudged  by  the  House  of  Lords,  '  That 
'  the  said  interlocutors,  so  far  as  they  are  complained 
'  of  in  the  said  appeal^  be  reversed :  And  it  is  further 

*  ordered  that  the  cause  be  remitted  back  to  the  8e* 

*  cond  Division  of  the  Court  of  Session  in  Scotland, 

*  for  them  to  allow  a  proof,  and  further  to  proceed 
'  in  the  said  cause  as  -shall  be  just.'  In  consequence 
of  this  remit,  a  proof  was  allowed  ;  and,  thereafter, 
the  pursuers  having  px>ved  their  allegations,  and  the 
defenders  having  failed  to  make  any  appearance  at  the 
diets  of  proof,  the  Court  decerned  in  favour  of  the 
pursuers,  in  terms  of  the  libel.  On  a  motion  for  ex* 
pences,  it  was  objected  that,  the  judgment  of  the 
House  of  Lords  being  silent  on  this  subject,  it  was  in^ 
competent  to  give  espences  previous  to  the  remit. 


The  Cotfr/ unanimously  repelled  this  objection,  and 
found  the  pursuers  entitled  to  the  whole  expences  of 
process  in  the  Court  of  Session.  Reference  was  made 
by  Lord  Alloway  to  the  case  of  Faljambe  r.  The  Ho- 
nourable William  Elphinston  (not  reported)  in  which 
the  House  of  Lords  had  reversed  a  judgment  of  this 
Court,  refusing  to  allow  the  pursuer  of  an  action  of 
damages  to  qualify  the  expences  of  an  appeal.  In  which 
he  had  been  successful,   as  a  *  part  of  his  damages, 
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nothiiig  havfaig  been,  said  bjrthe  Hoaseof  Letdfrabout  *i  v*'- 1*"* 
expences  in  that  Hoi«fle»  when  they  reveraed  the  pre-MiiUerWAC^ 
viottB  judgment  of  this  Courts  and  remitted  the  eaefe  to^^^^«Bankof 
allow  a  proof. 


Ad.  Moncrieffvt  Skene.  Alt  CodUnfm  at  James  Walker. 
Rcbert  Burnett^  W.  S.  and  H.  Davideon^  W.  S.  Agento. 
F.  Clerk. 


i.ti^  I 


ri^Mrt 


i?»7«^r  Dinston. 

No.  LXXXIV.  Jlffly  12. 182^. 


>  • 


MAJESTY^  PRINTERS,  and  THE  GFPI 
CERS  OF  STATE, 
4tgamtt 
OEORGiE  BUCHAN»  Eso.  Ain>  Othsbb. 


Exclusive  PttivuLEGjL.^ROYAL  PRER6aATivB.~> 
1.  Found  that  the  royal  jprerogdHte  in  Scotland 
comprehends  the  exdUmoe  figlU  qf  printing  and 
publishing  the  bible^  psalm  books^ .  ^i  in  Scotkmi^ 
together  with  the  right  of  preventing  importation  ^ 

'     such  books  from  aU  other  countries^ 

3.  That  a  patent  grimted  by  his  Mtigeskf  of  the  qffice 
ifKing^s  printer 9  with  the  whole  rights  and  privi* 
leges  thereto  belongings  and  eontainifng  a  dakse  pro^ 
h^iting  importation  ^  a  qtdbnsvis  locis  transmlu*U 
*  nis/  impUes  a  right  to  prevent  imporitUian  ^om 
England. 

t^  1821,  Sir  David  Hutitef  Blair  find  John  Bitiee, 
founding  upon  their  patent  as  King's  print^s  and 

li 
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12  Max  1826.  bookseUeoB  £or  &Qtland,  pmaenitQd  a  bill  of  «i$p9nitai 
jT'yTf^  aud  iuterdict  ainun^t  Maimers  and  MUkr>  and  otber 

King  s  Pnnt- 

era,  &c.  V.      bookseUberfi  iu  Edinburgih  and  Glasgow^ .  pcayiog  that 

"'    '   they  should  be  prohibited  and  interdicted  £rnm  selling 

Ejnfiuriw  Pru  any  Bibles,  New  Testaments,  &c.  not  printed  by  tfae 

R(^  Prero.  suspendeTS.    After  ooosiderable  UUgation^  the  Cottit 

ffative.  ^y^j^  March  1828)  found  that  the  suspenders  Ijad,  by 

their  patent,  the  exclusive  privilege  of  printing  (2^9 

Bible,  &C.  in  Scotland,  and  of  jMrev^nting  the  .sale  of 

those  printed  in  any  other  country;  and,  therefoo^, 

they  sustained  the  reasons  of  suspension,  and  grai)t« 

ed  the  interdict.*    This  judgiAent  wm  carried  by  t^ 

peal  to  the  House  of  Lords. 

The  object  of  the  present  proceedings  wb&  to  prohil^it 
the  different  Bible  Societies  in  Scotland  from  gettuig 

th€dr  supply  of  IQibles  from  l^vgiaud,  as  had  bmi 
their  practice  fo;*  several  years.  The  biU  of  suiqpe% 
sion  and  interdict  was  presented  in  name  of  the  King's 
Printers  against  the  Offipe-bearers  and  members  of 
some  of  the  Bible  Societies  in  Edinburgh  and  Glas* 
gow ;  and  it  concludes  that  they  should  be  prohibited 
and  dischai^ed,^  as  members  of  the  foresaid  Societies, 
^  or  as  individuals,  from  directly  or  indirectly^  by 

*  themselves  or  their  branches,  or  others  living  th^ 
'  authority^  selling  or  distributing  within  Scotland,  or 
^  importing,  bringing,  or  receiving  into  Scotland^  or 

*  causing  to  be  sold,  distributed,  imported,  brought^ 
^  or  received  within  or  into  Scotland,  any  Hply  BiUeSf 
^  N^  w  Testaments,  Psalm  Books,  Books  of  CoKnnon 
<  Prayer,  Confessions  of  Faith,  or  larger  or  shorter 

*  Catedusms,  in  the  English  lai^guage,  not  either  ao 


*  Tbat  case  is  not  reported  in  the  FacuUj  Collection ;  but  the  prints 
papers  in  it  will  be  found  in  the  Advocates'  library  with  the  papexB  io 
t}t\»  case* 
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tinJIy' printed  by  ihe  complftfam^  or  on  &eir  a6-i2Mayi826L 
coimt,  or  sanctioiied  by  tiieir  licmce  of  authority  in  '^,  ^.^ 
inJtiBg^;  and  partienlarly  £ram  directly  or  indirectly^^  «. 
aefling,  distribating,  importing,  brining,  or  receiv-^^*^^^^^ 
iag  within  or  into  Sootland  (without  th«  ticenoe  of  ^«c/tmoe  ph. 
the  oc^npli^ers  in  writing)  dny  Bibles  ot  other  snch^^  p^m. 
books  u  aftffesakl,  ^nted  by,  (Mr  on  account  of,  or^^''^ 
under  die  withority  of  oar  printers  for  England,  or 
ihe  UniTeteitiee  of  Oxford  or  Cambridge,  <»:  any  ot 
them,  &C.* 

The  Lord  Ordinary  pronounced  tfata  Interlocator: 
In  reqiect  of  the  chargers  having  failed  to  point  out 
any  distinction  between  the  matters  at  issue  in  the 
present  process  of  suspension,  and  those  determined 
after  the  fullest  discussion  and  consideration  by  the 
First  Division  of  the  Court  in  the  case  of  the  King^s 
Printers  against  Manners  and  MiUer,  and  other 
booksdlers  in  Edinburgh ;  and  that  no  documents 
which  appear  to  the  Lcnrd  Ordinary  materially  to 
sffSect  the  grounds  of  that  judgment  are  now  found* 
ed  on,  which  were  not  before  the  Court  as  aforesaid ; 
or  that  any  allegations  in  point  of  fact  are  made  by 
the  chargers  different  from  those  which  were  made 
in  the  said  case  before  the  Court,  suspends  the  let- 
ters  simpliciter,  continues  the  interdict,  and  decerns.* 
The  chargers  petitioned  against  this  interlocutor; 
and  the  petitimi  was  appointed  to  be  answered.  Be-* 
fiore  these  papers  came  to  be  advised,  the  case  between 
the  King's  Printers  and  Manners  and  Miller  had  been 
heard  before  isbe  House  of  Lords,  when  Lord  Gifford 
etmrted  a  doubt  how  far  the  royal  prerogative  of  thd 
Oown  of  Scotland  applied  to  the  right  of  printing 
Bibles ;  and  more  particularly  of  printing  the  trans*^ 
lation  now  in  use,  executed  under  the  auspices  of  James 
I.  of  En^nd.    No  opinion  on  that  point  was  given 

Ii2 
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"^*y^^  by  the  Howe  of  li^ocds ;  i  ajpid  iVitSigxmai.MM  A^pfy^* 
Killg^aPrint.  Tfre  Cpurt,  therefore,  coi|u9idere^  it  ipit^pen  tl^t.t]^, 
Bucto  *&c  P^^*^'  should  be  argued,  in  the.  present  rasa }  mi,  witki 
^:^  that  view,  they  directcfd  this  process  to  be«  injtiim!*! 
£j^«e  pw-j^  j^  tjjg  Officers  of  Stat^  who,  hayiog  aistQd.tlwwM 
Jtdfo/  Prm-  selves  as  parties^  a  hearing  in  presenoe  n^as  ord^^ ,) 

The  argument  of  the  different  parties  turned  xw^ 
on  an  analysis  of  the  various  patents  whieh  hadi.beQii: 
granted  at  different  times,  under  the .  Privy  Seal  i^d 
Great  Seal  of  Scotland,  from  1507  downwards*  VfPld 
the  prineipal  quertion  with  regard  to  which  the  heanyj^ 
was  ordered,  viz.  Whether  the  prerogative  of  the  Hjfig 
of  Scotland  comprehended  the  right  ta  grant  su«b  ffM 
tents,  it 


1 1 


Argued  for  the  suspend( 

I.  The  prerogative  of  the  King  as  to  printing  8^4 
publishing  the  sacred  scriptures  has  never  be^jie 
been  called  in  question.  From  1507  to  the  lH|ise})i^ 
time  there  has  been  no  attempt  to  print  the  BiU^ 
without  a  licence.  This  is  proved  by  the  nninternof^ 
ed  series  of  patents  and  licences  produced.        .  ,.  *^  j 

The  act  1551,  c.  27,  though  partially  gone.into  ^ 
us^  as  far  as  it  gave  a  general  controul  over  the  pref||, 
continues  in  force  in  regard  to  the  Bible  :.  Just  as  jl^f 
grant  by  Henry  VIII.  to  the  University  of  CaiQ|uj0gj; 
(which  truly  was  nothing  more  than, a  licence  tQ^pnaf 
all  books,  being  an  exception  from  the  genei^pi  .f^ 
trpul  of  the  Crown  over  the  press)  w;^  construed  ]ff 
tl^e  English  Courts^  in  the  case  of  Richardson^  to^yfi 
conferred  by  use  an  exclusive  right  of  prinjtii^.  tin^ 
BiU^;  while,  by  a  contrary  use,  the  printing  pf  sjil 
other  books  had  become  free. 

Although  the  King,  of  Scotland  may  not  have  poki- 
er to.  coinmand  any  particular  version  of  the  »mA 
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sdflpBres  to^'  used  hj  tifae  Chnrch'  of  'Scoitlfthd,  yet,  is  ifnf  im. 
Mrhkb  1h«  Geiieitil  Assenibly  of  the  Church,  and  the 
WBote  tfmntty^  hdve  adopted  and  acquiesced  in  a  par-^en,  ac.  «. 
tietaw  vertiori,  it  is  the  exsdtisive  prerogative  of  the^"'''^^  , 
Khig  to'  print  aiKd  pubUgh  it.  Wheii  Arhnthuot  aM s^fduHve  fru 
Ba^Hdeto,  in  1575,  saade  proposals  to  the  (}en^T^l^!a 
AfttelnWy  to  print  the  Bible,  although  the  Assembly  ^'•^ 
attthorised  the  version,  they  referred  the  printing  and 
l^te  to'the  privy  council  (Calderwood  and  Woodrdw'B 
M.fi.y;  and  a  lidence  was  granted  by  the  Crown  to 
Arbttthnot  utid  Btesendean  on  30th  June  1576. 
.  In'  sb  far  as  'regards  the  existence,  nature,  and  ex- 
UMt'Of'tte  Grown's  prerogative  in  Scotland,  it  ap^ 
pears,  1^,  That,  by  statute  1557»  c.  27»  the  legis- 
lature declared  the  exclusive  right  of  the  Crown  to 
prevent  printing  of  all  kinds,  except  by  its  own 
special  licenee  and  permission.  And  this  statute  i$ 
expressly  referred  to  by  Sir  George  Mackenzie  {Ohs. 
M  Stat.  p.  153)  as  the  foundation  of  the  usage  of 
appointing  a  King's  printer  to  print  the  Bible.  Sid, 
There  is  an  uninterrupted  series  of  grants  by  the 
Crown  of  Scotland,  for  three  centuries,  recognising  . 
and  establishing  the  complete  controul  of  the  Crown. 
3tf,  The  right  of  the  Crown,  in  regard  to  printing 
the  Bible,  was  not  confined  to  any  particular  edition 
or  ti'anslation  of  the  work — ^various  editions  and  trahs« 
Ifittibns  having  been  authorised  at  different  periods. 
This  prerogative  has  been  recognized  by  the  courts 
6f  law  in  Scotland  in  many  cases;  and  never  Wate^ 
dieted  in  any.  4/%,  llie  prerogative  of  the  Crdwh 
Ibeing  so  clearly  established  by  statute  and  usage,  it 
18^  not  material  to  inquire  on  what  principle  of  ex-i 
pediency  it  is  founded. '  At  the  same  time,  the  prin- 
eipli  of  expediency  is  sufficiently  obvious,  tiz.  that 
df'Hfcirhishing  u  pure  and  authentic  standard  of  the 
tacred  writings. 
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U  Ublj  lasc  In  Englaad^  this  prerogative  hm  been  cotMriderfed 
„^^^  as  originatiitg  In  different  causes.  JB^mdkHMe^  B.  U* 
^^''e.  27.  plaees  it  cm  two  grmmds^^tte  one,  that  tke 
BuciM^o.  j^jjg  j^  j^^^  ^  ^^  Church— Ae  aliier,  iluithe  ww 

jtm^umm  iv<.at  the  eq>ence  of  getting  the  preeeAt  tniBshition  eM* 
i^Pnn.  cuted ;  and  hence,  that  he  possessed  a  sort  of  rigbt  of 
^^  literary  property  therein.    Neither  of  these  gromids, 

however,  is  satisfaetory . 

As  to  the  King  of  Etigland  beings  head  «f '  tifea 
CSiurdi,.  it  is  no  doabt  true  that  he  is  dcdbnd  iso'  hy 
the  25th  cf  Henry  Vlil.  Bat,  at  the  ttaoe  witm 
King  James^  translaticm  of  the  ^ble,  now  im  use, 
was  exeented  and  introduced  into  Scotland,  and  ftr 
a  loiig  time  afterwards^  Episcopaqir  was  the  esla^ 
bUdred  religion  here ;  and  the  King  was  as  inudi 
the  head  of  the  Church  in  Scotland  as  in  EngianA; 
and  nothii^  has  happened  since  to  do  away  -tihe 
right  then  acquired  of  exdusirely  printing  that  tnns-i  ^ 
latioD ;  but,  on  the  contrary,  it  has  been  cofifltmiiil 
by  constant  usage.  At  this  day,  the  Kingof  ft^M* 
land,  though  not  head  of  the  Church  inf  a  sf^titmd 
,  or  ecdesmtieai  aeaee^  is  recognised  assw^^  by  Mr 
low,  in  a  poUAcai  sense,  as  the  chirf  dvil  magi^ 
tntc,  whose  duty  it  ia  to  superintnid  and  protecf 
rdSgion  and  ita  ordinances;  JBrmft;  R  iv.  tit.  tS^ 
f  1  ;  Enk.  B.  i  tit.  5^  ^  ff;  1690,  c  5;  Gmf.  ^ 
FmA,  c.  29,  §  8;  17W^  c.  2;  17»i,  c. »;  ITW,  e. 
S;  1707»c.  6.  From  these  authorities,  it  is  Oeu 
that  the  supreme  dvil  magistrate  of  SMflaad  t»  i*. 
-TCStei  with  the  right  and  duty  of  preserving  th#  p^ 
lity  of  the  gospel^  and  the  general  interesta  df  rew 
li^clSL  And  tJxer^is  every  reas<m  to  condude  that  ft  » 
rather  from  the  political  supremacy  of  the  Kiog  of 
England,  as  head  of  the  State,  and,  as  such,  consernu 
tor  and  protector  of  religion,  than  from  his  ecvftesias- 
tical  supremacy,  that  he  derives  his  right  and  duty 
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«lf  Mddsitel^  pviritiog;  hf  hunsedf  «ar  jnteotee,  the  ^^  >>*7 1^*- 
books  eumeeted  n^tli  tlie  nstioiml  religion.  KiM's^Rtat- 

As  to  the  other  sroiuld  of  copv-rigfaf,  it.has  been?^^  <^^ 
flrtQedy  bj  judgmcait  of  the  House  of  Lords^  in  the 


of  Donaldson  v.  Becket^-^in  opposition  to  the^^^'""*^ '"^ 
judgment  of  the  Court  of  Kill's  Bench,  in  which  ^^vo/ ^i*»n». 
Lcnrd  Mansfield  concurzed,  in  Ihe  case  of  Miller  v* 
Tayhxr-^^  Burrow,  p.  8881)  that  the  King's  prero- 
gstire  docs  not  arise  from  the  common  Isw  right  of 
.titecary  property,  there  being  no  such  right  in  exis^ 
tenoe ;  yet  the  prerogattre  has  been  uniformly  acknotr- 
]e^^;ed  sinee  the  cilse  of  Donaldson ;  and,  therefore, 
that  right  nrast  rest  upon  some  other  fcmndation.  The 
true  fdundation  of  the  Crown's  right  seems  to  be 
wdl  1^  down  in  the  opinion  delivered  by  Mr  Jus«- 
lice  YateSr  in  the  ease  oi  Miller  r.  Taylor— ^t^ns.  that 
it  rests  vpon  the  ground  of  public  utility;  and  thd 
Hittg  bemg  the  head,  not  of  the  Church  merely,  but 
cf  the  political  constitution.  Tlie  same  principles 
were  laid  down  by  Chief  Bacon  Skumer  in  the  case 
0S  Eyre  and  Strahan  v.  Cameron,  in  1781  (5  Baeou^ 
£09);  and  still  mote  distinctly  in  the  above  mentioned 
Jad^^nefit  of  the  House  of  Iiordd  in  the  case  of  Do^ 
fiatdsen^  4th  Feb.  1774,  (See  Cobbetes  ParUmiei^ 
imry  Hiitory,  voL  xvii.  p.  9fi4)  where  the  common 
law  ri|^t  of  liteorary  property,  whether  in  the  Crown 
M  in  a  subject,  was  wholly  exploded,  as  it  had 
previously  been  in  Scotland  by  the  judgment  of  the 
CkMort  of  Searioft  Itt  the  case  of  Winton  v.  Doaaddson, 
iil774. 

•  Accordingly,  in  the  judgmrat  of  Lord  ChaneeBor 
j^den^  in  the  case  of  the  English  Universities  r. 
RictordsoB,  in .  1802^  and  1804,  the  right  of  literary 
property  is^  never  hinted  at  as  one  of  the  grounxte  of 
the  King's  prerogative  of  printing  the  Bible. 


4S»  rmaBSSBK9i<6>vrmK>       tuaif 

b^/pXw  ^BMitioni  ant  4iiU6B  1wttAbeM'o»  tiie  Citfiiv^'^n^^^ieMt 
^2^;>^  of  the  State,  for  the  p^^sqrvatJoH  of  a^HR^Cexeiii^tte 

.s:^-^     8&n0d  flcriptWQS.    It  nagt^inctode  ;thej  ng^ 
^^^^  ^^^renting  im^rtation 'from'  odiep^quntneff  ap  imdlwi 
i{^  Pfvm.  tibe  r^fafrof exchiaiv&priiitiiig ;.  fot^  withoilt  the  £0000391 
the  liLtter  wovdd  be  mutvailii^i   '    >  )  ^l:  ..  j(>(! 

With  regard  to  the  tramlatioii  aowiq  itmi  enaito^l 
aoader  4he  aaspioea  of  King  Jamee  i;  it .  i&  a  (piiitalda 
to  suppose  it  the  pecaliar  natjoaal  ok*  reoii^Bifled  InnM 
latioD  of  Eagland  more  than  of  ficotiaad*  'Miog 
James  was  sovereign  of  both  oountmesi  He  iiad>  nnf^ 
ditateda  new  translation  of  the  Bible  before  fai8iaa04 
cession  to  the  English  crown.  At  the  co]Afeifince<  At 
Hampton  Oourt,  which  preceded  the  new  tmaftlafciniii 
di vises  assisted  from  the  Presbyterian  Ohunth* » of 
Scotland, ;  and  from  the  sectof  Puritans,  as  iwdlflU 
firtmi  tfae*Cliurdi  of  £kigland.  Indeed,  die  fiist^ovnr4 
ture  towards  a  new  translatioD  came  £romb  theiPfuih 
tans ;  and  it  was  eanetioiied  by  the  Kii^  as-a*  mDde 
of  uniting  all  partieis.  The  tranabutioii,  whetoffiineiili 
ed^  ^lis  inot  enjoined  by-  ^any  prodamatkm '  bp  ptobHt 
autbortty  in  Bnglah^anynuHre  .then  in  Sootiaiidvl  btt 
made  its  way  gradually  into  gei^ral  use^>  by  itfr  own 
svpeidor  merite,  both  in*  En^aend  and  Scotland*  .  M 
tnong  an  the  rdagious*  di^eiieDces>ofi  those  itinicB^itiEe 
m«it  of  this  'trapslatkn  was  afanort  tfae  only  pdiat>«il 
wibich  all  agreed.  In  Scotland^  in  ipaitichlar^jdM;  onet 
^widi  rthe  moflti  lUrtanimcins" 'and  -  farouaraMe' >ree^iti<>n 
both.from  the  church,  and  people^  imd  hasj  centiatwdl 
Ihei  only;fitandard  and  orecogmispd  translalitgtiever  siiida 
(f^  AmmnAqf^hk/.  at  Hme^ 
hr0^$ :  JLemef^x HisL •  of.  Ttund.  qf  JBiile,\ ehdpi!  6% 
Woo^krow's  MS. ;,  BAUotheea  Uteraria,  tioj  4^  ip.  S2 ; 


]i£  tti       isamiit^mBBmsaXk  «» 

:'U.  If  idieil^t^^praff^aisveiextcflidB tp-dke^arint* 


» .  *•  •  -" 


ing)aiii  puUifllihigf^f  titat  lULj ScriptUfee^ 4he]]ateiit^^^ir^^ 
gnoitei  «0i  the  chacgera  in  178^. must  be  snAciodk^^'^^ 
not  only  to  secure  them  mvtha  Atdhnhre  ti^htool 
frintiiigi  and  'XVuUiabmg  tlie  BiUe  in  Scotland^  but 
oiUottQipievisnt  importaftion  fieotn  other. cffuntmes^ievaa 
finfufhiglaiid.  This  point  was  dcdwled  by  this:  Court 
in  the  late,  case  -wltii  Manners  and  Miller^  now  undsi! 
afqpedl  to  die  House  of  Lords;  and  a  similar  jndgu 
ment  Was  given  in  the  case  of  the  King^S'iPidBt6r>tf« 
BeH  and  Bradfate,  22d  May  1799  (Mm.  p.i88l6)^ 
whero  it  wlts^fully  argued,  on  behalf  of  the- pmn^^c^ 
n  Bibles  printed  in  Berleiek,;  (although  this  poidoi  ila 
imdtsUd  in  the: report)  that  that  plaee:)m»  not  a  loeui 
tmrnsnuBfimui;  hut  the  Court  disngarded  -thi&t  ple4 
ahd'intdDdacted  the  impootation.  .    .    n';r 

MtMln  the  .case  decided  inthe  Goml;  cf  Chaaceryttut 
fiHgiondjiiiB  laOd^ttidaffintilBd  in  the  House  of iLerda 
to«1804^<  betwena  the  Bngiish  ^Universities  nnd^Me^sra 
fiidiiusdions>  boolffidlersif  it  was  determined. that  1  the 
ttcmise  giiVtnjtoA  to  the  Universities^  aHowdng  them 
td  prhrti  generally,  enabled  them .  not  aierelyitoi  fve^ 
Siint'ttUi  otbeiwi  frtxm  printing  die  •  BiUe  in  England 
4eKttpt<tbe-KiagV  printer)  hut  .t»  pmrent  knportai 
AianiotiBiUeB  printed  itiS^  Onbe.pritte^ 

o£i}^he'deeislon  'thcre^WBfrthaty'whflreKner  thc^JCin^ 
iri^t:4Kf  iHriilthig  is  •  eonfetred, ;  it  -  must'  imply  ink 
iiigbt  of  >esciudangi  importation;  as  nciiesssrjr  to  r^*- 
dnrV  tM  #ist  right  eiecthal;^  Now,\  the^riglkt  edn^ 
£«rrad  'by*  tiie\suqiendQrs'\  patent'  is;  mtidi  strMg^r 
aad  ipore  e](}ilkit<  than  that  conferred  in  th«  licences 
t^  the^ItaglMau'-Uluversitiesy  and^jsmst^  therefore^  in- 
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ts  May  J^e.  mAre  the  rigbt  of  exekidnig  importalicAt  The  pccn- 
Kte'sWteu  ^^  eCEprfBsicms  of  the  jmhiMtory  clause  are  immtttak 
en,  &0.  a      rial»  as  they  were  mereljr  Uirawn  in  firom  a  doiAt  as 

*       to  the  import  of  the  Articies  cf  Uakwi*  .   . 

xsehi^  PrU  With  legard  to  the  alleged  usage  of  importaliMl 
RoytdPfw^  from  England^  that  is  explaiaed  by  the  nmtual  .to» 
"^  leraiice  or  Ikence  which  the  lUiig's  prints 

and  Scotland  were  respectively  entitled  to  permit  and 
ei«rcise«  Thane  were  as  many  Biblea  seat  £raa  Scot* 
land  to  England  as  from  England  toScattand*  If  the 
En^ybh  patentees  were  entitled  to  withdraw  tiiat  U* 
cence  (as  was  Ibund  in  the  case  of  Bkhardaons)  sean 
the  Scottish. 

^^jftc^  for  the  Officers  of  State-^ 

The  royal  presogatire  in  Saj^kand  haa  been  said  ta 
test  either  im  the  right  of  proper^^  or  on  the  King 
being  th^  head  of  the  Chmdi.  Under  tiw  latter, 
two  fanctions  of  the  GroYm  have  heen  confonnded, 
viz.  Hie  prerogative^  as  head  of  the  C3mcb»  of  ai»- 
theriting  aaiL  saastioning  the  ataodacd  cf  ftiHb  ia 
En^andy  and  the  foncticm  of  svpplyiB^  the  Im^is 
with  anthontie  oopfaa  of  Uie  Scrq^tauea  when  so  asNilo- 

Undoubiedly,  the  King  is  Botin  wy  aepse  tfa0.bead 
of  the  Church  of  Scotland,  and  theadSi«e^aaii»ot  aukbo^ 
sise  a  vemioB  of  the  Sible«  But  tiie43ftite  muatiwre 
a;  conaezieii,  less  ov  umm,  wifli  the  natioiMd  iidigiaA 
and  see  that  the  ataadaads  of  faiths  whaA  oaae  ^leitabi- 
Ushed;  ba  yuMtshcd  t»  Oie  HegM  in  Y^aalsf.  Thjf 
power  may  etther  rest  wukh  the  e^caei^ve  aiilh<>> 
rily»  aasnfifeme  dvil  magistnrte,.  or  with  the  Cbnick 
In  thiaeoHBtry,  the  Charch  haa  bo  civil  power  what* 
ever ;  and,  therefore,  it  must  resort  to  the  civil  power 
£or  protsfikm.    It  is.  the  duty  of  the  Ki^  as  bead  af 


No.  M.  COURT  OF  SESSBIOM.  ttl 


the  State,  to  promulgate  ^lieanihorifled  verakm  ol  the  Ht  May  f  82«. 
BMtL'    hk  ike  some  may  it  Ib  his  doty^  to  prwdnlgate  j^/p^ 
aels  of  PailiKiMDt,  altiboug^  he  does aot  esact  theiii.en,a^ft 
Therefore,  altboagh  the  Kuig,  as  head  of  the  natioBal      .  .'^^ 
Church  of  Bii^md,  maj  anthMise  a  standard  o£  na^JrAsAnfw  Fru 
Uasui  faith  in  EBghorMi  it  does  taot  follow  that  HieRj^Pmo. 
right  and  d«ly  of  proamilgating  it  may  not  resMe  che*^^***^ 
Ifhere. 

In  tibe  sasne  way^  ahliott^  it  brikmga  to  the  Church 
of  Scotkmd  to  authorise  a  rtaadard  of  iaiAi  for  that 
chvch,  yel  fhey  have  no  power  to  esfioaDce  ifr~it  he* 
kaga  to  the  dvil  power  to  do  ao^  and  to  prcanaigata 
in  purity  die  standard  so  authoriaed. 

In  support  of  the  pverogatire  of  Ihe  Crown,  there  is 
a  eontiimed  chain  of  patents,  aad  actions  fisunded  on 
theos  patents,  in  none  of  which  waa  the  ri^  of  the 
Gnrnn  ever  contested*  The  Church  jvtw  iaicfCHnl^ 
fthhoogh  it  is  plain  that  the  Church  wonld  not  have 
aequbsoed  unless  diese  had  beat  a  right  in  the  Gtowil 
it  is  impossiUe  that  spurious  or  incorrect  editions  can 
he  se^pressed,  milesa  Ae  rq^  and  finctim  of  4he 
fiMwu  be  xae^niaei. 

'  JS'  it  is  a  pert  of  the  fnDctaim  and  dnlrf  <tf  the 
Crown  to  fiiniidft  the  Scriptures  in  an  authoeiaed 
Aape,  as  approved  of  by  the  Churchy  it  must  also 
hav^  the  power  to  exdode  these  whidn  an  painted 
ekeiirlRfe*  The  argiunent  i^painaC  this  pnepositkBi 
praeeedi  on  flis  ftUacy  that  it  is  either  a  right  of  o«». 
t#oid  over  the  press  et  a  right  of  property^  neither  of 
which  is  the  tme  foondation  of  the  psarqgative»^t  is 
ft ftenetien  and  duty  of  tlM  Ckkvb.  IfthoKi^^of 
Scotland  has  the  liinction  and  dnty  of  pcinti^ 
Hshing,  he  mnrt  have  the  power  to  esdnde  iBSpDrtat^ 
ticm  from  EnglancL  If  he  has  not  that  power,  netthnr 
can  he  Imve  the  power  of  exdndiog  ingiortatiott  from 
abroad. 


'DFTRS^         Ihi  m 


yM.-.i'tWi^Uivmii  i>. 


ifibytm;    jb^iiggi^fotf  tiMBidmiigm  k*. 


*i 


^^  \     ^®  ^  these  'wiorcbi'  &^^  PMMben.  per  pn^sent&B,  rnmiM 


_  ^  alias  peiMMB  qnas^nnqae^  tamr  nflti?w  quam''exCriit^ 
^^"'^  -'^^  heos^  imprimere  vel^  rehi^riiM i-e/ sta  impilM  ^gtt 
J^PMRi*  <  niinpritti  In  Scotia  eauMtfe^  vA  Impertai^  sdi  iriiv 
^'  pcnrtari  &ceee  is  IBcetittii,  a  ^itfbtii^tis'  lods  ^tMtittk^  . 
^  linis  nlloft  diet,  librorum/  &e.  But  tihe  tyractitotf 
kupoMng  from  England  has  been^unifosrm  and:  rdj^ 
kBridcnni  to  tiie  fear  1821 ;  and  tbf * pif a^tiUe  ^MtilN 
ing  importation  from  England  explains  the  real  hMittM 
ing  of  liie  prohibitory  elauae» '  a^qoibusiris'lodis  trUis« 
*  Buudnis/  as  not  intended  to  apfAy  to  Bnglandl'':'^*  ^ 
1  It  is  obvious^  in  the  Jirst  plaee,  that  the  mekflM 
ing  of  the  woids.  bous  trmMumnus  impiaib'  ddt^ 
a  country  sqMiated'  by  the  sea,  whidh  does  ^t  oofai- 
poehend  England.  If  there  was  any  doubt  -lifrttf 
the  meamsg^  it  is  entirely  removed  by.  tiiie  vbtHi^ 
whkh^toek  jrfaoe  in  the  dause  in  questiM  iH^  4ie 
fwdents  about  the  beginning  of  last  centwy.  91ft 
prohibitory  4dause  in  Anderson's  patent,  which  eaUA 
in  1712t  is  in  these  words  *.— .'  Prohibiting  thereby 
«  ^  dsweil  natives  as  fbrdgners,  to  print  or  re-prfitf,  ^ 

f  oause  print  or  re^print,  import,  or  cause  to  be' 100 
^  ported,  from  any  place  wiOkmtihe  said  UngdoM,  di 
f  Jirdm  beyond  sea9f.saiy  BiUes/  &c.  -  in  fhe  next  ptf 
tent  gmrted  to  fVeetmim,  and  by  him  assigned 'Ift 
Basket  and^  Wateon,  along  with  himself,  tbe  earitrii 
•ameidaiise  ocmva  Bnt  on  this  patent  being  'Mhi 
mitted  to  Sir  James  Stewart,  Lord  Advocate,  aiitf  ft^ 
mnpicfd  by  him  to  be  illegal,  the  datoe'was  aHered 
to*  its  present  fovm  in  tlie  next  patent  granted  to  BtiM 
kat  apd  AndefSM,  anA  has  so  contiDrtied-  itf  iheH^ 
wrihseqMnt^ptrtentB  M  Kincaid,  and  tothe  snspcndlMi 
Tim  allMatUm^ttSt  have  ^beenvmade  e«|)ft]p^^ 
the  purpose  of  not  excluding  England. 


NcK  m       nxwnvom 

>  The  oiily  answers  ihadayto^fUl)bjHtiielMqie^  lOi^jM 
aifYK^t  i4t^  tOiiiMfa^alMsratloB  >  w  ooade  iA  df fiMtebcd  to  B^-.^piu 
«i,#iaroiiewar^M^  <^^tb0  fintr^  iof  UnkB^ildiqytp*  ^^^^  . 

cAilv^  Sic ^#QMi  fiteviBist ; .  iiy^ucli  ;€i*rotteoiift.  ifitMr"  loe^     

Wig^naw. exploded,  th^  wMds.of  .tlw^daaae  must  be^J^^^^ 
]iiteFpx#tcd.deBoi^glf ;  and,  &%»  lliat  th^  right  of  ajN''^^ 
CTdindwg '  iixiporlatioii^  flows,  ntcesssarilf  from  :tiie  |[e^ 
send  gmnt  of  the  powers  o£  the  office,  and  that  thc$ 
ppobibitary  eknise  was  wholly  superfluous..  Thase  hhh 
pasitiona  are^  howetier^  quite  gratuitous^  and  uaanp^ 
pmtod. 

.U«  Tbeore  is  no  solid  foundation  for  the  prarogatim 
alleged  to  be  in  the  King,  not  only  to  print  and  pub- 
lidi^the ,  Holy  Bcriptures  in  Seotlaiid,  but  also  to  pro- 
Infait  .the  importatioii  of  BtUea  printed  in  England,  i 
.  ,CMginaUy»  printing  was  £cee  and  subject  to  ao  reu 
l4r<MBts.^  In  the  course  of  tijne^  however,  several  wtk 
ati^nta  were  laid  upon  it.  1.  By  the  Lateaean  Coua^ 
c;^  iwd  the  CottncU  of  Trent,  a  censorship  was  infeei^ 
PM!^»  oonaistuig  of  a  Piatf  before  printing;  ikm  «»p 
fiur  ^a  protection  of  reli^on  and  morals.  2.  The 
c|^. power  hoiterfei^ed ;  and  publication  was  only  allowp> 
fd  wpc^.a  ticeni^  fipm  the  King  afjtw  the  work  was 
p^ted.  3*  The  Crown  aft^ripraida  claimed  the  right^of 
j^nl^ag  as  inter  regalia;  and,  .4.  A  restriction;  was 
-gj^  f^jL  i^  sale  of  book%  pn  the  ground  o£  the  King's 
Vl^WV^^^^  ^  ^  trfide..  All  these  restraints,  heweffea, 
}i{^]|^.  r^movidd  a^.  the  Revolutiw;  and  iheie  lanly 
Ijfig^iUML  1|i9  refrtmnt;  arpii^J^on^ea|qr^ri^t»*aa  now 
Ih^^  by  i^,  7th  fif  Queep  Anna*  • 

;.  Xha.  pprerogfiive  vn.  Upglitnd.  ha3  beai  vested-spM 
j|lK»KiR^^C9py.righJt ;  but,  that,  doea  not  apply  to4Scol. 
liHidf  because. :thi&  traoslatioa,  in  use  heiDe  ww  not 
ma^et  iha.^q[ienceof.the  King  o£  Scotliiad.  JNior 
i^fi  ^  S9Sral  precf^gfiti^^^ 


12  May  lOMdie  li0ad  of  the  Chiiiidi;  for  it  caoMtbe  doubted-* 

^bV^u  ^^^'^^  '^  ^  admitted  by^the  8ii8(MiiderB«--4luit  tlie  Kii^ 
erfib&c.«.  is  not  head  of  the  Chiirdi  of  Seotland.  Nay^  he  cennot 
Buchtti^  j^^  j^^^  ^  j^^  ^^  Englimd,  be  of  the  Ffeshyt^sim 

EMehuhe  PH-persuasion  of  SootlBfid* 

B^Prm*  The  chargers  refcnred  in  dettil  to  the  tenns  of  the 
'^^^  various  patents  that  had  been  granted  from  1807 

downwards ;  and,  from  this  detail,  ut^gUeA^l.-  lluit 
the  King  of  Scotland  daimed  wig^naHy  no  movt 
right  to  interfere  with  the  printing  o£  the  Bible,  or 
its  publication  in  Scotland,  than  he  did  with  all  other 
books ;  and  in  most  ci  the  original  lioenoee  the  BiUo 
is  not  even  mentioned;  and,  in  the  later  patentsj 
when  the  prohlbMcn  was  intraduoed  against  iaqpcwta* 
tion  ^  a  quibosvis  locis  transmarmis,*  it  WM  >iaAttw 
pretod  escckBively  to  places  beymid  sese,  and  seemed" 
intended  to  entide  Ihe  people  ei  Scotland  to  eonttrnM 
the  importati<m  of  Bibles  from  Bngland,  in  the  sMi€f  * 
mannw  as  had  been  done  ibr  two  centuies  beloM ; 
and  the  introduction  of  thaiprohibition  made  no  ahem- 
tion  in  the  practice.  The  obvious  purpose  of  allowing 
importation  from  England  was  to  prevent  fhe  evils  of 
a  dose  monopoly.    Competiti<m  is  preserved  4n  Sng^ 
land  by  the  eoncurrent  rights  d  the  Khig^  priafter  and 
^   the  two  Universities. 

S.  The  different  patents  do  not  confer  upon  the  pUm 
tentees  any  exdusive  right  ol  sale,  but  merdy  a  right 
of  mann^GActuriHg  or  printing  the  books  mmitioAed; 
and  this  is  important  in  reference  to  tile  law  and  pme* 
tice  of  Scotland,  by  which  the  exdusive  right  of  manu* 
factariag  does  not  imply  an  exclusive  rig^t  of  sellkig^ 
Where  there  is  any  doubt  or  asxibigmty  about  the 
terms  of  a  pat^rt,  these  nmst  be  explained  eimstetettt^ 
with  the  usage  by  whidi  it  has  been  followed.  Tti€ 
xvie  here  is,  <  TanHm  preicriptum  ^uMhm  jwrna^ 


^■^  '^^^^B^^HI^W  ^   ^^^9W^^ 


No.  84;        comtT  OF  nenncat  ma 

wmJ  Noiatttmpt'iras  ewr  nmie,  til  18dl»  I17 1017 
King's  ]Niitteria  Seotfamd^  to  raise  a  iaubt  as  to  tlie 
legality  of  importiiig  BiUes  asd  other  boeks  hma 
y^^iApW-  For  neoF  three  hundmd  years,  this  lias  beea 
as  oommon  and  unrestrained  a  faranoh  of  txade  as  any^«**><»»;^ 
vlikfa  has  heen  earned i« in  BoQtlaad.  R^Pm^ 

J7^  Couii^  by  a  niaJoriiy»  adheredto  the  LordOrw 
diHHniyf s  isterlorator. 

Jm^  JffermamL^l  agree  tvdlji  the  Lord  Ordinary 
in  lihiicase.  The  general  aeope  of  the  argument  is  an  at* 
tafib  on  the  pmrogative  of  the  Crovn.    The  diaigers 

adniit  that  acts  of  Parliament  and  ]woehnie|ians  are  UB* 
der.  thsiprotiootion  of  the  Groum ;  and  yet  thi^  maintain 
that  the  sacred  text  is  less  the  object  of  royal  protection. 
I  wiwld  wish  to  know  whether  there  is  not  an  absduto 
necessity  ft>r  some  power  to  inrotect  the  purity  of  the 
saered  text ;  and  where  can.  such  poweor  be  rested  but 
in  .the  Sovereigns  the  proper  guar^Lan  of  our  religious, 
as  well  as  civil  interests^  whose  prerogatire  in  these 
respects  is  to  be  traced  to  the  first  principles  of  nature 
and  nations  ?  I  cannot  avoid  reading  a  passage  from 
the  speech  of  a  Noble  Iiord  (Lord  £ldon)  in  the  case  of 
Richardson.  He  says,  *  This  injunction  relates  to  a 
^  8iil0ect»  the  ^Himmunieation  cf  which  to  the  public 
^  in  an  authentie  shape  in  England,  if  it  be  a  matter 

*  of  right  on  the  part  of  the  Crown,  is  also  a  matter 

*  afduty  on  the  part  of  the  Crown ;  and  Um  right  of 

*  the. Crown  is  commensurate  with  its  duty.'  I  cannot 
get  omv  that  authority  which  puts  the  prerogative 
upon  a  true  and  noble  footing,  by  which  not  only  the 
r^^  ef  the  King,  but  his  duty,  are  said  to  compel  him 
to  wafteh  ov»  the  sacred  volume.  It  is  a  power  which 
he  mi!Qf9  as  Jbe  fatker  of  his  pecftle,  for  preserving 


MMiky  MWOe  iwrt»4>f ^JtJMit-  ipwIniiNe.  b«qlt.  If:  immttfim 
J]T "^^  fmaaEa^^and, wwe taUawe^  would  that- mt  qpcroiirfi 
era,  *c. «.  upon  tbe  grant  to  tbe  Scoteb  f^rteiri»p>  <»r  RP^eSnJi^ 
»-*«•*-  nugatory?    It  is  jk,  «m«,«  to  «y,  that  Jia,«Wi, 


ik«i//vmw  kmd.    The  Eai^iih  pciotem  lare  jmtlierf.pon|ve^flJW 
^'''^*    *      namehwe*    Weluveaseal  <tf  ouFinrn,  8n4^^jRii|gW 
ott  dura,  add  thai;  of  Eoglaad  i»  fiiij^glt.to^^  *>M^ 
^atrao^ers  might  as  well  print  aod  Mod.Bih^  JtlfiMt 
the  English  King's  printer,  of  whont  we  know  "nlWW 
The  right  of  the^King  of  Scotland  ia  not  defive^  ff>ni 
thQ  act  <^ihe  King  hoRielfy  nor  from,  any.  ^jbrq||^ 
in  bgr  his  o  wii  anthoritf «    The  ivimiieiifm  ^  i3^ 
ia  inuph  hi^^ieff — it  is  inhertait  in  the  Clrow^;rvm^ 
altl|ou£^  not  oreated^  it  was  declared^  not  ixy  a)i..af^^ 
theKingf  ornpon  hit  application,  but  by  the  nfSV'V^ 
oi  the  genuine  sense  of  a  free  people  in  ati.dci  'f  ^ll^ti 
ni«nt  It  ia theConfession  of  Failii.  The  gj sect ■pfJW' 
diopter  dfidares^^^  The  ayil  ^magiateate.niaji^f^apt^lf^ 

*  amujp  the  administration  of  the  word  f  fpi^  Tl^TrtyniTIIit 

*  or  the  power  of  the  keys  of  the  kingdom,  of  JffW|^r 
\  Yet  he  hath  authority^  wA  it  ia  ihia.  dqiy^t^  fjakci 
^Qrd§r,thAtifm|9^  and$ie£u^  bep^reatrvedi^^thfP^^ 

*  — ^that  the  truth  of  God  may  be  kept  P^^^^f^f^^ffl^^ 
^  tir&'-that  all  blasphemies  and  heresies  be  suppressed 
f^n-allcomq^tk^  au4  abuaea  m  woi:a)^^(pj^y^i* 

^     #.  j^K^e.  .^ev^nted.  pr  jrefqrmedrrand  all  lJbe.oi)dyii^||9 
f,of  .God4uly^aettled,ra4mj[^^^  p|?|*aq^'i^,.g 

. ,)  •  ]j9|the,fao^,iQ£iJMai^it  ^nnpt,be4epied  that  the  Jfiigg 
^i%h|8a4.p£.<^ei^h«3ur|(th,,  l4o  DupiLgQ  iip^n.an,a4-tfif 

..I7arii9went,  M  Mfm  ihe, radical  inh^iwt  ^^iv*t 

j«»i!i)g*tiva  of  the  Kipg, ,.  .        :j 

,)    A»  t9,th|B  dpulKta  whether.  King  Jam/ea'a  tranalfUffi 

«v^i:.  )f(ia  rec^yed  aiithofitativelf  in  Sooitland,  this 

Mnay  bfifdpulrtiti   UifW^a  cmtciliatoy  meaawe^. 


JNlL'Mk  OCHJM7  v^r   riWHWyi^Bi*  ^Vr 


irBmi^'«to  flfotkfti»;a»<he-liiiiiiirt<tu»>iei»faHg  lift  tf  M>f  Mft 
Rita  li«iB  MRBired-MbMh  ante «f  lite  ifllHai4, 


tt Ifle  <i^  oiitiiariBeA  OaasiatiMiraaft  cbiili  ttite»,ttte.«; 

*   Jb4l>tte  paicAto^  it  iras  Bakt  tiiat  teovhi^  oiitibe^g^l;^ 
pioitMlliin^  gpfiBBfr impentatton  l«ft  Miai  matter  (^pefiJ?iy»riVBm 
to'lMTf  one.    Bifttto  lids  a  datiafaecdry  aasn^r  wtis^^"^ 
«HlU*^4teLorir  Chaoeellor,  in  the  cM^  of^BaAkM 
«i#4ft0' XJUIrex«il9' 6f  OsndMi]^  to  evierjr  \tord  <tf 

^KMtt^AAwn'fhim  the  #aiit  of  the  proUbltfofi  £lfi9  tb 
^grmM.  Tbe  «a^  of  the  tmiiision'  fs  w^'  ex-^ 
6ir  James  SleiMrt  had  given  an  iqilnibh 
tttt'^tlie  '^^irdilbilaon  against  importation  from  Eh^ 
^UmiimB  oontraiy  to  the  attidea  of  Utdctti  One  ptL^ 
tahthafl  been  set  aside— ^cither  pMenteeSy'  afindd  of  line 
%Mi^'4igr^i;€i witUdtaw diechaBae/  I%at opinion^ 
flb'AttMs  Slnrart's^  however, '  was  oonCradiete^^  bf 
ttBtftotbCfeo^ral'  Keiukedf,  and  n^erted  in  sereral 
UaiSUh  tamk. 

.  I  UkA!  Ibrwkid  widi  confidMc6  to  the  samltf  reti^ro- 
^dtff  Miich  (dHndd  atwaya  sahsist  tetweea  die  t«r4 
itainlltieii  - 


1  • 


iMfd'B^igraff. — ^There  are  here  two  ^esttons^^-^ue 

ifli  M'What  fs  tilie  nature  and  esttent  of  Ikejm^re^i 

tad  tlie  other  how  finr  has  this  right,  if  it  dtes  eftisi» 

Mdl  Megated  td  the  pfe«ent  patentees?    As  to'  the 

'irst  point,  I  Hhitik  itXLt  a  great  deal  of  argument  hfts 

msoi^'presMl  into  tiw  service  wMi  whieh  wto  have 

little  or  nothing  to  do^^the  expedieiiey  of  a  tmnpett^* 

'Wxtif&t  imitaitee.    Can  your  LdrdiBhfps  enttrtain-  such 

an  ai^gtntient;  whidh  wooid  infringe  6r  alter  rights  M- 

'MMr  ^cbBstttntbd?    fPhe  thing  4s  ImpeMlble  ;>  add 

Kk 


B^'c^  &c    ^^  ^^  BihtoB.  is  not  an  oidfifiive  fmvilf^ge. » \  t  dotJM^. 

—I-     look  upon  it  m  a-mmof^y*    It  ^0  u  ln^ftiii^firt 

^tm««  Fn.^f  ^^  ^^^y  ^  ^^^^  magifltrate^  ^fkUi  lie  wb0tuliitti# 

Rc^Pwi^  discharge*    Tberefoire  we  um^t  dkmiii^ iihi/k ^ii^^ 
^^'^'  HexU  a  groat.deal  baa  .been  mA  ae.^  tfa^^ifiliqNEbi^^ 

of  the  prerogiitiTe  of  the  Kiagiof  JgfaglaiiAMilM^ 
Kiiig  of  Scotland  could  not  be  hreiif ht;  into  ftte jfiMMq 
situatiou — and  Uiat  the^'ir^  Mraiue  ysm  dmiv^  §t/Um 
a  copy-right  which  baa  aa  exiatenoetifi  Starflaarijoiiftc 
was  said  that»  as  np  copjr^ghft  existed,  henv  tkeae^wlH 
th^ere  13  no  right  in  the  King  ef  firetland.  ^  MM^iae  Ml 
this  aigument  of  co9y<^*]glit»  it  i»  .neitber/fwaisii lia'l 
fact  nor  in  common  sense.    If  it  is  fiNUMtod(«iii>ithOif 
notim  of  the  King  having  been  at  the.es^MCeiivf  mile 
ing  the  trvislation,  that  might  go  a  oarteln  Ueagihitp 
but  it  never  could  give  him  a  right  oaft  aiMLoitijeilAf 
wou^d  .entire  him^.  i£  his  right,  iwas  iiraodedi  to  inieifi«  i 
niftcation  cum  omni  coma ;  .but  this  iSf .ali  o  BotiijUMsn 
sider  all  this  argument  on  the  topf-inf^:mi\puO  Mj 
rest  hy  the  judgment  of  the;  Hoii«e)cf.)IiO|rd$a»;i^}ioB 
English  lawyers  put:  it  upon  other  gronnriei;  MkiJ0tbii 
tice  Yetes  and  Lord  Chief  Bairon  Bkinner  Mt^itoifh 
public  coifyenienoe,  expediency^  and  utility^ ;  or  Hcb^J 
ttSfige^    3ut,f^e  .inTM^gnlpoB.  he^re  jb|  tntoi  ffitiioni- 
da^iQva.itf Jhe,righ«  ofthn  Jikp^  o£i8mtk)iAij'^»m^ 
th^peistbe  ja)|i(eient  Qpntmoikrlav;  4ibfk  fmisi  OtatpdA 
Ssptland;  and  another  in  the  atntubs  hwibijsittMisiis^l 
ing  theprotwtantrcdigicwtinJSiinttand^.i)      n  'id   d^;/ 
!J^f^»  n^vfir  Mvaa  a  societTr  itt.the  i«VMM;i«iifWir|di{i 
there  was  no  vested  right  in  some  penun^asithA  Im^(' 
olthsi  body*. :  I  4<>  ttot^cafft what  denonlindfesonr  or  tUa 
hq  may  hav^.    £ta)t'.  there  niastihava  been  %;dvil:i«uNii! 
giatrate,  vii\hQ  <exarcised.  tkat  right  fOn  the  beMftt^  ^^hftha 
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cmimmAtif.    la  Ae  ftudal  iraUittrfed  «r  Ettrotte,  an^^^^^^^ 
ftMstimAf  our  oihi,  tiiose  ri^ttB  are-  tailed  /irnf  r^-  Kh^^Tpiim. 
jiriUbi*   Hiesd  aiie  not  tbe  p&irimoarinm  ptittcipis^  ^'^Bim^^c 
a*  inat  Mpofind  Ib  Mm  fiv  t^  — 1«* 

widillilto  kiJ^Qiui4  to  exenife.    Ab  to  tlie  law  of  Seot- j^^  ^ 
Ita^'^Aeie'  rigirtt^  «e  well  diaeurised  iti  Cn^g;,  L.  L/?<W^Vef#. 

1liir«fB«^,4t1»'iiQt  a  prMfege,  but  aii  dfielal  duty,  to 
pMtMtlteputitj^'Qf  tke  saered  teitt;  atid  if  is  a  doty 
whfai  iM&^'Mii  be  craipelled'to  perform.  Thod  most 
aablo^looy  oiM  isi  tihat  of  promidgdling  the  Imtb.  l%e 
Kfe^Hb^lMiiad'to  pttMidi  and  execttte  these  iMn.  in 
Hit  MDM^wajr,  wheMver  there  is  a  natSofifal  leligidn^ 
ffoni  Ump  Terjr  coiistitatioii  of  the  country,  the  King  i« 
tertiid  td  fHMAeet  it 

Aat  ail  dottht  on  the  sabjeet  is  at  an  elid  in  cons^ 
qasttw  of  tfie act  1567,  cc^.  4,  f  29;  and  also  the  of^ 
rMatiiM  ottth  1667s  c  8*  where  the  duty*  is  lipeciaUy 
ittpoaed.  The«ame  j^rincSplos  are  followed  oat  by  tiie 
aakl€90,  «i  5 ;  and  bytheSd  stet;  of  Ae  S8d  diapter  of 
the  Ote&es»Mt  of  Faith,  the  pioper  protector  of  the 
8Qri|»ton#  is  the  cU^f  0ia^^  he  alone  is  rested 
nslk*  tibit  powen  Therefore,  when  I  consider  tiib 
rigM^oit'tiieKiij^  of  England  and  the  King  of  Scoi« 
laady  I  eaniKot  see  thni  tfaeare  is  a  great  difierence. 

htt  ^ite^AMtury  preeadine^  tiie  Reformation,  the  King 
ol^Botttimd^wsa  aainneh  the  head  of  the  Chared 
Sai(^«id.  •  He  tscerctted  these  rights ;  and  they  have 
boiiiiKiiiitlsnifillii  ttie  present  thne,  so  for  as  consistent ' 
wifr  the  act  1694^;  and  there  ia  nothing  eraytraiy  to' 
tb^rprtnetpleB  of  the  law  of  Seathttd  tiwthe  ehould  be 
u^ppsthd  itt  these  rights. 

Whea  w«  look  at  Ihem,  thef  r^t  of  the  King  is 
not  materially  altered  by  the  act  1690.  He  is  still 
the  propiielor  ef  churrii  laiido.  of  tiX  tdiids,  and 
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KUig*s  Priuu  Thai  he  *hB&  Aei  pdirer  o&«ixaveiila|^'itlie  *  AisAmMjq 

B^&V  .»»<1  aeMrsft:(^uiiisil»raiid^&tU}^       4h  iibtitl6d'»«t 

- — '     latet  *to  be^pneseatw    I^«h  si^^re  fiiat  Aw^OnaeM  Asa 

^l£:''^  ''^'sembiy  bare  sometimes  met  «»ftdtt]etegjiiei»i«r]dimit 

^  /^rrro.  ^j^^  presence  of  the  King  or  a  refnesemtttiT^  ;«titii  lilMk 

dief  oidy  Bat  as  a  committeei    Mven^-is  ^MAMutfiM 

matters,  tfte  King  has  a  rif^t^  to  appsfaid  ftntHafliI 

thanksgivings;  and  {mhkh  is  exeeediil^tyi renuiiMM^ 

n^hen  the  Church  tbcmsel  ties  do  M|»itli6}rAttlwa]tei«|i|pl3F 

fior  Ithe  Auiharitjr  of  the  eivtl * powte.*  i  Lboidn^^^tsKibdiiiil 

the  substflbioe  of  the  tfadn^,  I  €aiiik>t  sa&f  ot^  fcmrteihit 

diferi3nce)4ietmtoii"4te  prerogatvm  in  SnglaiM  Oi^ 

ScoHand:  .'  :.»  •  .         ••.*-.•)  ;*■  /.aiii  ♦nst' 

The  next  question  is,  has  the  King  WlfrciMd^is 
vqfht  in  fevonr  of  H^he- indent  raspenders^ '^aJJi  pvbhi^ 
Mted  impoftallon:?'  This 'has. been  Aiadetcmt  to^iM^ 
satisfaction  £rom>  the' s^es  of  patents  ifrdtwtihe  RdBM^ 
msti^  to  the'  present  time^^  >The]iMhave^be^iif>fti||L 
<|Miitty  challenged  ^  >  and  "yet,  •  imtsl  di^)  pvdeemt  t  i^Uee«- 
lieti,  it  netrer  occunred  talawyeiB-diat)  liMii«ioy«iupfeig|. 
rogativedid  npst  exMnd  so  finu  .fShis  i»  »6^dteew«P 
the  riglrt^if vttte  Gr^nm ;  and^  hOBldeft^tiltf  MpidtBiUe 
to-ilook  at  them  ^ithoiiteeeiligithatitVhiiaiteKpafkiBt 
stantlyttBerciBed;  It.tirould  ibe  itedlods  ^vnm  -iMt 
all  these  patearts^  bfut^the  right  ofitht  £toMq»aia9  b^ 
eorroborated'by  the  iratai  of  AfisemlAjr^fiMHi}  I8fl0^  al« 
most  tO<  the  present  tii»e.  »  ^The^tafBataasgirtiliswrt 
at'the  eoid  «f  the  Assembly  ^ession^  fraMflJPIfi  tOKailate 
pertod,  uttifermliy  direct  ^aiid  ^mcioiiimenid  ^to'thtt  «eNM 
pfTvrer *  to  presenreaad' swatch  oitndr  thei 'intbtestidf  >the 
Chiuvdi  and  the  purity  of  the  'Bible. '  lUtte  iialM*"  jn 
1716  remwkably  peculiar.  .<  Thia  isiashrdrtedi'fo'fti 
1798*.-      ■'  *»   iM    ,      '  ■   .    •    ,    iinK^:-..rt:   iip 

Next^Mthere  4a:e  tlie  ifcedsions  ^ef  >the  Co«]ti»]'> At  #1 
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miited)  *o\  the  Piii vy  Ccmndl.  •  iHleir  HfeoifiibiiS)  lii>#V  ^'^^-^XTT^  » 

•   i«.  •  ,        11.  %  m      ^       ^^,       King's  Print- 

tver,  might  he  jsuppotdd  'to  be  biassed^  *  atat^*  'ta&idrire,  erg,  ^c.  t^. 
mik  onfall  oceasioiifl  te^  be  trusted  as  eicpressinp  ^4h€t^"^*^^  .^' 
wbttmiHitB  of  tiie'cminlkiy.    But,  when  tiiese  wet^Sol^^jfcitmve  pri 
knrf d  mp .  byr  dmisicms'  of"  courts  <€  justice,  i  the  chaiti  ^^  Pm^^ 


« I 


Of^moadenta  ir^ooitiplete,  and  all  ideaof  partkOity  in^''^'^ 
tlMi:  Bmy  CkNiMili  at  an  end.    Tfaen»  in  1780,  there  is 
|t>rf  Atcirioa  irt  the  ease  of  Wbtscm)  whidi  is  coinpletely 
Wlrfitut^vfitfterivtaidsihe  d^dsionin  tiie  caseF  of  Bell 
llBdiStedfiiUdnilT^;  and,  la^fly^  the  case  of  Man- 
todnnrnd  JdiUen    /Xliere/is  here  every  thing  "to  sitp- 
port .  tliheit|nvh*ogetKvei    *  Fram  1567  dowta'  to  *  the  Re- 
sent time,  there  is  a  uniform  exercise  of  the  right; 
^,  jWfea<2»  /then,  is  the  edition  <>f  the  BiUe  which 
isrftb^  oli(|ect^:Qf  all  these  grants?    This  is  a  ques- 
^iiin«of  faat.>  jfFhe  edHion-  advbrted  to-  la  the  act  1690, 
anAt^Mivthidiilthe  dectdioflfi  r^er,'  is  no  other '  than 
KitigiJ«ine0^:(trandirtion.  *<If  any  minister  of  the  pre- 
amt)  4^  «h«ild  be  ^oiiold  as  to  introduce  into  his  pid- 
f»tfalaycoth«ftr  editicm,  I'saspeet^he  woitld  soon  lind 
faimai^lplacai  aJb-the  bar^ol^  tu  dMfei'eiii  tribunal;    It 
ilrteffiQiflBfctasQr  1^attlfi»  is  the '^o^c^./ft^e^Bilble  given 
tffrJberpriiAtediand  dikmlated  fabrei   -It  seemed  tome  a 
tittle  owBonia  that^'on  thii^ipoint^  lee  have  mor^  autha- 

»tr*.\nHki  tile  privilege  ^  gratiMd,  it  extender  to  afl  Bi- 
UfB^rHehiewvfihieek,  Ldtin,  and  even  Oaelib  Bibles,  aa 
'VieU^aaiBfiglish^*^  Tfafe' ^appears' quite  clear  from  the 
tof  I6g0^4^.  es^andohapJSi  of  the  Confession  ofFaitfa^ 
«fifidta0iied  by  thdt  statute,*  cdmieeting  therewith  sect. 
•foCtdhap^fiS.:  Tht#  ^so  appears  fronfi  the  decree  of 
tike'Privy  <>)iinoil  ^Ut  Dec;  1691:<  Atid 'Ibis  rests  on 
tke  general  principle  that  the  King  is  the  protector  df 
thergacred  writings  to  be  communicated  to'*the*pei[^Ie, 
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^&^^     Let itf  B0W fie« i^tot' ia jgiTChtaAflfMieHMB.  «lio 

Ejfdtmve  p«i.the  dause  of  pv^hHiMi  tigateft  iwiMrtfliy  lilJiitii  >iB* 
^P,«^  teach  to  app^  <te  tump  coMtpaeikta  toJRuBliili  mti^ 
^"^  plaMS  bey^md  fl!e«0.  Then,  a  tibe  patent  t^g>Poehifc% 
this  sentence  » left  ^ot.  Iwm  at  itat  plteMtdiilFidi 
this ;  bttt  there  tt^  dJMaKAl  mmm^o»-t^^iU  ^^1  iAnik, 
by  eiie  tarns  of  the  patoit^  mAtiA  am  imjr  ^onM^ 
this  waa  intended  to  be  ilidlu4edL  It^cstMrttailili^te 
enjoyed  by  the^  predeeeesAn^  MbA  faBlofq|^«4d»<tfcto 
0fltoe»  ao  far  as  con^atent  with  the  mrtUkewi^Witm^ 
I  can  explain  ho  V  tSie  akemtiona  had^  bete  midau  {Bhe 
oflMrB  of  the  CkowiEi  w«M  afraid  tii^y  w«to1MriU% 
on  the  privileges  of  ihe  Union,  it  mKiat^iikmi^lim 
question  being  stkred,  in  oonse<(*ttiea  Of  the  e!pioiBn 
of  SoUdtor^Teneral  Kennedy,  tund  Levd  Adyoeale 
Stewart.  Hie  opinion  of  the  former  ktikft^aoudoBa; 
and  I  subscribe  to  every  word  of  it.  - -n  vu 

If  you  proceed  to  intearpvet  thia  gMat  hy^thefitaowi 
containing  no  prdbdbition  t^ast  ili^osMtiOBi  ^>&d 
suppose  that  the  Grown,*  after  gftaftti^  it^  ^ma^1»  gi#e 
a  licence  to  another  party  to  impoH,'aiidtif  taiqpmlivi 
were  to  arise belrwem /Oe  pettetthnUteg  aiidr' with 
cenoe  and  the  former  patentee,  1ftAk4Mt 'iMiaaMiKai 
the  fart  of  the  Crown  might  be  ealfed  an  interfw- 
enoe.  The lukdemtan^Si^  and  ta:gmMit^mn\&nl 
patentte  would  b^42iat  irou^weir^lo  d»  MUdmg^dm^ 
terfwe  with,  oar  render  nfugatery,  rigfcta  alMadjr  ^^ 
atowed  oa  me.  It  wookl  heim^^^miflliflkkhmnj^ieB 
<xf  the  forst  grant.  But  the  •deeteloii  itf  the  osatof 
3ell  and  Bradfiite  pats  an  end  to'thie.  if  wa»ni^g«ied 
at  the  utmost  lengthy  o6  the  gnmnd'ef  there- betag  m 
prohibition. 


m.  m       otMEBtT  (w^mmmf-  m 


^i»^ 


fldUM»4'4Ni»'«bm  4XUI  be  i»^iffieia|jr»4n  *«^^cw«.j^^  ,,^j^^ 
tVKi&y  «m7'iioQipiiiiii  <  againflit  tbe  .pateiit<ie6»,xHri  ^^i^H'^^  f" 
AftipepfMMtatives  of  4he  Gvowx^  or  orerturasjoi^be  "  ^  ' 
Ma^^ltoi'the  Qmiml  AaaaaMfy  by  whkb  mouift  tbey:^^ 
«4tt  Oihatiytty  ^ntoce  4fae  proper  dischwge  of.tbo  pa-^oyv/ 

a»rj|fr4hitiMlieseBAileSoaieties  very  l^idable ;  but  I  am 

AhM  iheyiare  addiiga.  JH^^avrat  rather  against  them- 

ithm:    >F«i^  if  Iftey  are  entitled  $/o  import,  eo  ^re  all 

4liMr  l^eiMse^df  cowff^  the  Idi^s  Ariatere  h>^  Eng- 

ltod*.bQd''tke  Bible  flocieties  in 'Bk^^aod  wo^     be«a- 

Ail]flirtb.doMtt»wiBeb    I  am  owe^  they,  wodd  wieb 

MHHmbTe  aH  ignomace  and  deiuaboarfrom  the  mn^ 

:ijfi  Ae  people.  -I  hopeljieyi^  nrvwaUo'vroneBtmie 

e^  the  CbBfesflsoft  of  Faith,  or  the  act  1690^. ta  be.  touch- 

ediv  -The'Clmreh  of  Bngland  h»&4idded  otfier  4iiAg8 

Ad  thai/ v^treioti,  euch  ee  the  Apocrypha,.  .The*  has 

^  nab  teen  adittitied  in  Seotland^  aqd  I  hope^ever  wBl. 

By  tfddng  the  judgment  now  43aved,  tfiey  would  be 

impOMiig  themselves  Mk  tiu»daiiger>  ^ 

.*MnUpo««tfce  «rhoW  IthiBk4he  pom»galiyeestdbiiahed 

^b^ottdidtfabt.'    It  ha&beKn^aiqvpDrted.  bgr  untform 

«iptlMttee<«hd*4he  dedsionsof-eciuiteof  law;  andithe 

|^r«Betftr9atw*>'whe»  £al^  eapldjaed».9yi;«i^«a  impor- 

lOfeie^ieUiKse  o£  the.  Kia^s  pyeiT^ytivp  in  fitoeflamj.fw 
^'i*  fbnrtteg  BlUes. .  On.*this,.ppint  I  ha?a^na4«iht. 
.  Aie^flatag'^iH  ixaipteffraptedi  poBMesien  and  .emrci(Be<  of 
lithe  ngh^'  !&Dm  the  .dateiiof*  Ae  Reformation  .to  ithe 
tvUMfH^ofrtke  two  »kmsdQi«i»>  lias  be^  savoUoned  by 
^to^arta  lo£4afr,  randrtroeog»i^<by.|ihe  aci^of  .Parliamenifc 

1^.    This  aft  was  followed  with  pateiit9>ieML|i9B- 


si»  iuieisi69m^atfmaB       ite  mi 


2^"^^   tilasas  to  1)e  «dhle4^lbei«]tboffi«9r  ofitiite^igaiienliUMD  afi 
Seotlsad,  and ^^ b&  wwMm  'wha^^tiS^  tei^ldolaB 


^^1^  '^•prevailed.       '    *  *  •»  .;.  >  .:.^n' ; ..»  Hi  j;  juil 

RoiiafjPtm.  '     The  privileged  thnS'OmifeinA^ti^^ 

holding  the  ^ceietttive  poiwet  i)t  Hkb^^tikeicm^  1U\.h^ 


found  in  Sir  ThoniaflOraig,  Vihta»  tst  Vt^atB>qi^hat 
he  calls  the  Begtim  Muj€fm^  and*hfi  ^vthtei^teiaaJMi 
aulihorityi  The  -King  had  Hie  pe^w  of  |ieaoe4>r«nftr'Mi 
the  KgalataMifiof  forei|pi4ttade~the  xighferoiKlflby^ 
eastoiliS'  ^tawfiM-^ieataUishi^  faMiflliiV  ^^dy« 
though  the  royal  prerogative  was  limited  \sf\aky3aBA 
staitiflM^«^t'ti|;ai4  to  foreign  tmdejjpdifc'  ththpitere 
iiewr  eem^deztodapj^caUe  to  the  fi^ta^a^-pmiUgKaa 
printiag  acts  e^  Pteliametiti  er  Bfble8>.  or  JidHR  bdriik 
ttsed/or'whidf  ml^t  biS  w^^  in: the  pn^o  iP«pkiptiC 
Iheeoaiiti^.  .•..•'".•>  iliiv^ 

'^'!ilieipMrogative  power  in  qiMftioB  iB4K>t<»^nghi 
eM^feised  either  in  vurtae  of  a  auppesed  <»|pp«igkfl 
in  the  Crowii,  or  'of  a  inoaop<dy^-iii.ithdJoMi]i$r|r 
sense  of  that  expression.  Neither  is  it  derivMiifiMa 
the  character  of  the  King  as  supreme  head  of  the 
Oh^ireh :  A«Nr 'firdm*  th^^oMnpetailey  e^«e«rtoidf»faa4  <ui 
netions  4»f 'eitp^4teiiey»  <o>  reattain  (indgvidnaiah  ftirti 
]piKrsi4ng  fi  profitatde  branch  ef.^lyaAei«h|cbt«ifji|iit 
)MN]^Mbi«ed%  piiblie  law.  It  la  a  pa^  of  tfaailanrtaariL 
e(»i)«tittiti(9ii  of  (Sedtlahd  tfcat  4he»Clrow«(  h^lU  iMUrar 
ta  l^tihKse  iKk^'jutt  as  it  iiei  to^^pvipt  aata'itf 

'  Witbtegdrd  to  ihe  s«totidi^intH^i^4  4)ia«ie^ 
Ibj  aaspdiidera'  pctt^ae^QS  emtaiaiag^^k^  limbibitiqii 
a^aihdt  importing  'B!H^»-^I  mt^  antart^ived.  mqi 
dMib^    I  think  the  grkht  ^ould  have  beencgoadiif 
I9t^e'ted>  bea  iio-'i«dhit«ti<)i»;  a^^ 


ilMilihlMl«o)lMa#jiii«iBMd<;-<»<Miiatei^jiiWli  IMiMi^^^^J^^^ 
iUtyt  aUBavn  kf^f4ii»k  Umw  art  miki^  iwi«i*'<HliK^!^^>, 

MOloUMik  flnf(>mtl:liy,tii«iiiflic(Aw :Qf'it)M).»(ii^  "•^^Wj^mi.s 
But  it  is  different  whoe  a  right  is  transfMred  ^fg^Uhfit^S!^'^^ 
•irnwrtflt  B«iiTMr<periwi».<Mi^ttot>]rigM'  fa$i^  >y  ^j^^^  ■ 

filpMbtoryaitote^iVitii »  yeaidty  wawted.  ^^    

t«J>i  iijtp(Winji»  arte  th>»-  th«  yqpds  '  bey«ti4'ae!fwV;«{<|i(Q 
iitefeMfedifidtaB  mam  Icower  ppitc^t  b^Eor&.the.  UaioiOt 
wMfiwrnmrtMi  r^ftal»t>i»-to.  Ihe  nwftnipg^^rf.that  tr«a<is;& 
IpM^AsiuiMfc  fiftwuit  .«aEel«4e  ;theiwPS<iC»tq«9  ^am 
iMng  dai  nai^ of  a.  wq^muoa .a««lr.i»twdiK^. jiip^4» 

M^|dlleirdiiiai9fifi&h.to  bwe  €«nylaiii«d  if i4li#:  i»ta>iJtn<M 
Iriii  itiwrik^i  the  tatnwb  of .tJimi:  piriipwU ..  ThfF:lim# 
iHt^^tms^mmbdWfwt  I .  they->tw»  tqntwte^  ti^eipi^iswf 
widi  shewing  that  the  prerogative  of  the  ^Kwg  >ifiu  Q9 
iri!|nunr9v«'^th0i)0nMrt-  ^t-J^^ma^e  to  the.  p»:«vmt 
«i|QiM|i^3)M4iibat  acppesn  U>  be  i%\iite  Qufficwg^ 
iaitiutik>thfifi]tf|3r)9ffiitoii4  4xf  t)i6.XiQr4  Qidiiiiuy..w^ 

rfrfi»dHtrtittt<t>itfaflica»fc  anil  pfmwt  siOp^ctib^  ,(p,  ti^ff 

l^pniiiMl  iwliii  btoife" .tet«iidtttvfi|»d>.  >  Iih»,  ^m^^mtf 
tMTWMHrtfdoirtigpjH)^^  of  vii#|iHttl^  ^hfi  «iiifi|t«wif 

»bmisat  hMqfw  ife  te9:bfffinj|pre»>(^Kthe4^^ 
These  are  separate  quea^Hnf  j^YM^t^ffilHtj/wCt^tb^ 

igiMdid(fiiratta^ii)g?blfwe;jtO)iAf^t^ti^  fqD* 

itmmiafSiMfm^rsi «ad,  MiUf^i.  IrfVfd  GiffQird  4tANf it^ 
this  q^testion  of  prerogative  had  not  been  suflkieotly 


—  Thd- question  M  til  Chi  |^MNigatimii«9;.bei«MHto 

^^^  >^Mbsi6t  ()f«^v^imMfiM^hiitiigb6«^|^iit(|iiciiBiUil  mB 
Rdfaifrm.  tb^  right  to  prevBnl^lffiipeMatiMi.  Wb  ktaMnAttbteHi 
^^''^'  rights  beloBjg  to  tfie  Kifig  of  Jfingltadk  ullitjlwf»»m. 

Mrting  that  the  royal  prerogative  0f48aotluidiifti9q[rt^ 
^Mtasive,  it  se^ns  to  me  to  be  neotenrj^terlsiaBiikr 
aiid  BsteMafai  the  gMttttds  on  ^vUoli  th#^dl|^/«il>Ate 
Kii^  of  EAghnd  la  vested,  alwl  tfaCTit^HlfliiiMini 
iHvMhdr  the  mve  ^MonlAreoDilt/iii'Sceitaul  i  rr.t  >fTnTf 
We  eattnot  asmime  Aot  the  praragattTO  udrifloMhMB 
ki  eqtialljr  eailMialve  vAih  that  of  Bngbnd,  ni  tafitaae 
Where  tibe  etztemioti  of  tiie  pKrogafiifre  ifaa  Miaif  Imtt 
ttriws  from  ciitmnatoaeea,  or»  ascribed  to ifiMwipifeB 
Miidk  4o  Mt-exifiM^  or  have  iiO'0{)^iatfoat: iftfieattMrin 
«'  Mr  Justice  Yates  seems  to  faaveitfco«gkt«lli0t|frthMe 
were*  diree  glrounds  en  which  this  pmrogalivt  Mite 
King  of  £iigIaiidTested--i^l^  H»ibei9giitt  ttbetriHh 
pence  of  the  tranrtation,  and  therefbiv  flHrndsgrflke 
oopff-right;  24  His. beii^ at tlie head  of tlMCIwiclto; 
•d^  Long  usage.    Mow,  as  the  KiBg^ofiSooliMit  M|s 
nbt  M;  flievaqpenoe  sVthi^tiMftAatioki,  ftttti  la  lfa>iKm^ 
lite  hetti  of  the^CliuMh,  Hfk  etUana  thdt  ifefs  onJ^Mi 
tftotktMl  grbmdtbat  Ao'attegvd.pmMgritim  Mhi^- 
tendeanbe  said^to  twt.    BhC  it  ia  imnarikalls  dtaik 
MtMvAjm  Yktes,  so^far  aal  hkMMi%^iafAai«aU^)hHn9* 
IMi'jtodga^*or'la#fw  Who  asaigiQMr.loqg*«nagjb.«i]!te 
flMiiiMioia^Atiftt'pt^  Blighudt  -His  ^ 

tifoit,*  however  respjctaMeji ;  itponnthlaryaiiilM;  msmmJH^ 
ha -htMiNlrikMMifc  wtth  the  judgoMirt.  aa  ^tot^ha  iNflr 
hboiKsrto  whjiif^  iaotwMwtniirtiHgt  fcng  naa^  :ib.iMa 
foand  that  tihe  royal  *prdx)gati^  iftrflnf^tandididiiMit 
extend.        '  •.•«»'        •    *f*-? 

With  the  exception  to  which  I  hare  bow  aUuded, 


m.'U.       comer  of*  mfmm^  sir 


•«i^iilHd>cqpidaUf?4ltt«aMaiAt.jtd9M4li9^  Nid  King*.  Pitau 

tfMt  the  mago£Emi^$aid,«»imi<9iiit»Cbimk,  •»*-^;^'i^ 
AfMnd  4k«  {mMUt-  iwiwliitiwi  of  the  Bibte)  of  which 
«1»  «nife  at'idte.ciqMaoet  and  thcee  ax»  tiw  drcwn-^JUII 
••MhdW'vMdii  tote  reeofniBBA  coaduttniy  a8.forinuig^vi>|'Vcr0. 
^irfcteidtton  df  ^the  royvl  pravogatiTO  of  Bngland. 
vil.ftiwonld  appMTithBt  ih«  order  of  the  Frifry  G«wi- 
nij^MMhetfiflte^^he  tMuiiatattMi  of  the  Bihle  in  fii^. 
liid^"Wd8'iosl';  aadlieiMeit  has  bem  isaunuitad,  aod  > 
talMiF^reMlIf  itated^  firom-wiae  tgumUM,  ■^haH  the 
4taatAati!obi"ma6  mumfibotiatA .  iot .  Fwgtainl»  I  own  I 
(hMoNNhis  «i4tk  80DM  tnvpriM. .  t.figrtwidito'.iapow 
MOlh^of  >tiie  law  of  JBfai|^aiiid;  but  when  I  Inil  all 
iti»  JiBgttdi  avthoiHks,  and  aM  the  cviiMnt  judge*  of 
<itB yMaiiBtdy»  tgoating  the  traiulatkn  as «i  avdio- 
f«iMi  tnMlblieii  of  the  Bihle»  I  oaiwot  Mm  mywlf 
-M»4u|ipoie  that -idl  this  is.s  nUatalBe.  On  tiie  oon- 
tmiy,  I  tMi&  myself  entStited  t»  tahe  it  fior  granted 
4tfMittlte  Kiii^  ia  head  of  the  Chttrdb  in  En^and ;  «ad 
ifkMifM^  tmek,  he  in  dae  foam  aatherised  the  traod*- 
tlMviarthii  BiUe.  •  Noiw,  in  Stothiwl,  in  the>w<  ^ee» 
-tUt  HBag  e&tUAOy  a  not  the  head  of  <h»  Cbiiwb,  mt 
imtiltedi  aa  «iioh»  to  aayBtrias  Ihfe  tnuuhitioa  of  the 
<BiMM>  In  «he  aMtfrnf  plaee,  in  'paiiiiidf  iMt»  tihe 
«Mrwa»  kiitcotlaBd,-has  nrvarawawiaied'  4l«e  taaori»> 
tMhttf  Hie-BiUe.  The  po«ar<  itf  mitberialfii;  or 
«rtWpiiBg  any  twdlatton.  of  tha  Wbitf  i»So(«laftl 
Oirfhdy  hetonga  tothtf  Chwifl^  w  tfcfr.G«aenl  Aaawtf. 
My.'  Sren  «f  thi  O^Mtal  «Aaa«piliiIy,  .hoiwaMk^  .nM; 
iwwaa  aet  eaoitittBiagrthe  twftalaliunef.thei  B8Ma 
•M  an  art' of  Aaaembfy  isAvelfy  idiftiaat-thiB|^fi^Mil 
l»aet «(  Pfeotaaaaientr  recogafeiag  ^he-King's  right*  la 
Mrthmise  the  tfaaahdiatt.  tf  the  tnuwbition  oi  At 
in  Seothttd  be  an  authorised  tran^titm,  its 


Ku^h  Prinu  ^^^  ^  ^^)t  ojlMMw  HoAt  the  funiton  iMiy(».s»9t,«lkeflpi 

^^^*^      much  deference  or  respect  Sm  tiie  autboKitjr.  oCijthll^ 

•r-l-     bodj.    Some  of  Ae  <BiUeS/  Ddiieh  they  bvts^  .'pvikifed, 

^^** ''•^incleed  several  of  them,  contain  the  A9on^rttm,\9k 

Rai^ptm.  thda^  it  is  \reU  known  tiiai  the  i^..<tf.4ha>4$!fmVr 

pha  in  public  worship  is  prohibited:  l^'ilbei'^VAfal 

Assembly>  as  not  being  of  diviae .  •att^jlMWlf91>  inrDhe 

ppwer  of  printing  books  of  eomnon .  ,pira]wit,.ifli  Jhc 

Church  of  England  has  also  been  assumed  )qrfi|^ 

purstueas,  though  certainlgr  the . um  otr;/9|M^ilnNc8 

waold  be  moot  unconstatnlicNtal  in  th^  X^v^ffHnngi 

Sootlind,  which  adcnowlecfges  no  set  jonn  <9^  PHVUHHi 

,  4»;the  King  of  Sootla»d  is  not  the.  h?i|d»flj^i|tbf? 

Church*  and  as,  in  fiwt,  he  netner  auth)W;iwfL^jiiy 

^rMKlatkok.of  theBiUe  to.beAiade  in  JSooitlifm^ ,  Iw 

AUflfi^ '  Pi^ogati  ve  must  be  founded  on  VSflgei^^lWH^ 

7tM8  Loads  to  a  very  general  question,  if.  spcbita^i^Ht. 

j[K«atiKe  ean ,  be  acquired  by  usa^e;  bn|iit|A9«lw)Pip( 

seem  necessary  to  discuss  thi8.<giUcstiain,,|lM|i}^lM»„f1MI|p 

if,  IJtw.  prerogative f«ottld  be  ffy  a«4uiiiK4».|thfitiEppige 

«^t  be.nnifoim,  .and  .the  leiqt^  of,ji;he,.pftyrogq|Kr» 

«W^t,de9^pd  op  the  gxfsft^  of,  \t»  /a9^//>n>4^:$i^ 

ftf  .the  u^dge^  .yponi  thiK  .p(»inV  it  i^iiiv  ti^ilpaff 

l)fip^  ,t4,the  .pi^ripfls.  (rf  ajrbi^raty  gpv«fwptent».  :Ti^^ll9 
.bi9filci«pi«ld  be  prinM.wAthwftt^eiwjNliUrPeJ^ 

even  in  1671,  the  g|i;ant<  to  A^dei^wA  .WMyil9(»|^#^ 
4^.f:tF^;?mhy^,.,An4.W4^.in.  B(«t,..qiM»|i4inQe!().4y94Uq^ 
:fy^  p^  ^  inaft^r, i»f  .,VJ?«0^  ;th<i  ,||]Des<;v>«,{ib  -i^^  hfit 
^f^,th^  ,e3^(^rfli3e. nf  i|l>e  .toif«l^  pr^U^gHti^^.^H^  ^» 
J^ynluliiGtn  ?  ..A  ..pr^wgalive .  ^oncbad. .  on. .WW*  «W 
liP^y  be.<;».e:v;tcinsive  with  the  .a(:(t|«)  ^wdpei  q£  t^ff^ 

fif^QRfgatiir^,,: ,  I^oivir.,4t,  «e«)M»»  to  .rnc^o  -bf  pMff^ 

«]^  jtha;t,,sin<«>tbfi|  Revoliilioi^  th^e  h^s.  b^apf.  W 
jM^qm  Qs^e ;  ,«^id,.«w^>  .no,  m^^  oir  exjercifct  .^^ 
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iit^luef :  cqt&iloiK.  of  Lerd  AdvxKsate  8tewwt  has  beeii      ' 


JMMvtti^tttMfifm.  IdiaU,fao#eter,rtfertDtfae«ta4)e-^^^^^ 
ill'«»«fit  eoirtahis  sd  matter-  of  fai^    He  6a]rs> '  Butt  ^oya'  ^^v*^ 
^i'>ib#bbi<t^tki,'th6  importation  of  Bibles  from  Bng-^"*' 
^tUoid  lidiSi'dbt^  hitiierto  been  ^hibiied  in  SicotUbid, 
^^iittswtmght  hare  been  the  coB<%pt(on  of  former 
^ii^if^.'  -■  ■  ^    ■ 

«^<99lert"Wa9  "first  a  gtant  containing  a  piiohibitioil 
k|;i^h^'itofpoiiing ;  and»  iii  thef  next'  gratft  to  Btfakei 
tfaHW't^MifeaMte.  The  vUiitmte  grasit  to  AndeHBon 
lA^liihlt^  to  the  telns  of  the  One  in  favonr  of  Basket. 
VKs'llttppehed  id  the  beginning  ^  la&t  centtny;  "  It 
li^UiMtod'fo  a  prohibition  against  importing  from 
dbMMd^^tOr places  beyond  seas;  therefore^  immediately 
IMfUr^e  Be  volution,  you  have  the  prerogative  exet* 
4!8ltect»^but  'liot  extending  to  a  prohibition  against  imv 
fMMaiaett  from  England. 

'M.^Wth'^^eg^o^  to  the  second  question,  I  formerly 
nUiM^'Myi  opinion,  asid  it  rananu  the  same.  The 
^MJM^^ve  was 'vested  in  Uttige  and  expediency  by 
fbMlu^tke  Yates.  '  It  is  iinposslMe  entirdjr  to  avoid 
iMjiMidtKrf.  Bui;  aa  to  usage,  it  is  plain  that  the 
^'^nteies'  of '  Scotland  liave  n!evef  been  in  use  of  pre* 
^taiCii^  irifiportation  from  j^gland. 
^  '^S^ls'Was  said  by  Lord  Balgray  to  arisefrom  an  erroir 
iM\}it  opisfon  of  Lord  Advocate  StewaH;  and  tha^t 
nib  <^itd<m  of  BoUdtor-Oeneral  K^medy  was  right. 
Bitt  n%is  certainly  contrary  to  the  general  principle  of 
interpretation  of  patents  to  suppose,  if*  a  right  exist- 
ed in  the  Crown,  that '  it  was  communicated  wi!thout 
estpttas  words  to  that*  effect. '  The  question  then  iff, 
has  the  prerogative  been  comttmnlcated  to  the  pate» 
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King'/pri^u  tibtt^exaxaM^ef  tbe  ligM  I  bjr  othara.    Yoa  cttaa^t  pmjr 
gj^>^ V^   any  regard  to  a  general  power,  bemade  tkfs  oCMnsd  » 
_!.      in^  ifad^imtaakito  YwDgdnd  Oli^dior  iflt^lfiU^  'Jtfiihei 
j|^^^^g8ii0ial:iMiditiificedUr.Mt  wdttia .  iHHwal ill iihl/  ttM» 
Ji^ya/JVwv.  thav  can  it  take  place  here.      >   •  .!#      i  -tv> 

pathe, 

•.•       .  I   J|     'Mill/* 

LondAipi.  <  If  I  eat  bet^ae  eele^  jiidgei  fiofeBf  wiligge  > 
decision  there  is  no  appeal,  I  should  etateinvft^jfiiiiftfilc 
veff-  riiortljr,  afid  leare  unnotlncd  tlle>itrelB««ia(falbpite 
whidi  hai!«  beea  ibtrodoeed into* the dtanuHBioBJi  Bal9«* 
as  I  ttR  ncm  sitting  in  that  eapaoitjr,  it  "WBL  he  fiitenii  : 
sary  to irtate  the  gmunds  of  Hiy  optnion*  .    <H<* 

The  first  topic  iatrodnoed  referred  to  the idrfginrei' 
the  prerogative  in  England.  As  to  Ae  existeneeiof  ii|'  i 
all  parties  are  agreed,  though  they  are  net  n^rcediewt 
to  iti  foundation.  I  concave  this  to  be  iraei*vant«i»' 
the  queistion  of  the  Stotch  pterogative.  The  contiA/i 
tution  of  the  two  countries  originally  waS|  alDd»«lM''t 
remains  8q>aiute.  Therefore,  tii^  fact  of'  the  King  hhvu- 
ing'a  prerogative  in  the  bne,  affbrds  no* proof  tUrtdhe! . 
has  it  in  the  other,  nor I'iM  ^>efM.  At 'theeume  tiai^:>* 
1  think  he  ha§'it  in  Scotland,  for  the  sam^  reaabii*tllaEkii« 
he has'K fti  England,  beeMselt  H  aeeessasy^^ttat^ihetv 
shobld haVe 9t.  •      »  ^  '        i-    ^   •  -^     .  IM^M^ 

Itf  eVety  country 'WhAte^^j  in  wMilii«ii«r»hifaB*«twj. 
taMiiihedf  haliona!  i^fgi6n,  theM  ttitKti'te  a««iHtinlates  1 
cotttiesdon  between  that  usSigion'  Md"tiie  iMad'  of  the: s 
State.    IF  the  law  has' not  «ettted  it  otfierwiee/  th*. 
King  must  have  %e  dtity  and  the'  «iiarg«  of  preirtdiBig^ ; 
the  people  with  those  books  or  sourees  fromwhicb  Ae. 
tenels>tf  Hteir  rdigion  nkay  be  derived,    floitlnabdtti 
in  til  ^omltries.'    With  &^  'Jeftrs,  the  Bede  ef^tba 
Law  was  preserved  in  the  Ark,  under  the  tharge  4t 
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mtan^viitln  synaj^ogwj  'Ia<I)«aie^  Oris  bMhs  «<  ■**»*King','print-. 
Qrade9<of  dM  %iib  wtfe  mkler.Uie  dMane>«£  tlio^^"- 
IViliMi  MiiiiitnwB ;  and' In  Mahometan  «i»iriffl,i the     _ 
sum  maia^  i— ilitiilwyhw^  faeoMue  tiMtre  arA^iffiamul^rJ^*'  '^ 
•eets  of  Mahometaas-'-diat  of  Qmsr-«nii.tkat  of  A^Mti/^Frtr^ 
Eithor  tiie  head  of  the  State,  or  the  mufti,  must  hare'*^' 
tliiwi|at|fftfOe»iBrt>iaBl»ed voaioBr  In ahart; iuewty 
ca— fcy  vduBe  Aare  is  ao!ealal4»Bhed,rdigipn,  thehMd. 
otfittat^^ei  nuuit  ham  the  auperwHeadeBWOtof  it. 

oiBI<Bm^tand,  flie  King  l9  Aot  only  jheadof, the  WU^ 
lN*ttf  thcrC&mdi.  Ho'oan.  ontor  aU  i1i»ag»<i!<ii^?ii 
t*9ridie  *aniiip.  He  «•»  appoint  tnuitlatiiHw  ai  tJm  - 
Bihle,  forms  of  pawnor,  &&  Bgr  «  iNroctanatiM  o$ 
HaafMBli  M  1540i  the  d»gf  were  otwUiiMli  torg^ 
the.  tnaaiatifflB  whiA .  he  had  ssoHbonB^  J3«t^  -a» 
head!  of  -the  CSnuKh«  Ae'King  caaexerciw  no  «ivi) 
po«raru.  'ilc*-can  grant  no  pKtent.  It  is  o^^.hgr  t)fa 
KiiigWM  head  of  th»  Church,  that  the :King's  Pkrviter 
is  lapfcteted.  It^ia  hy  the  King,<  as  head,  of  the  @tat^ 
anif^r  *  gtanbtmdcr  it^e  tQreat  $e«l  liiam  h€»d  ^ 
tharfitaief  and  aoftaahead  of  the  Chwfdi!,  timi  the.K^ 
iMSflfce  'powari  of  >9Q>p}j»i)^.  the  people  .^4th  BiUe*.  M 
haaiitiii-ik»4Jbva0h  flf  SnglajR^  he  .9m  mi^mv>»  » 
▼cation^  imblilMRihia  ppww  wonJd  o^aae  if  Ik^  w**^mi 
bead  of  the  State.  As  head  of  the  Chnrqhy  he;9ii^t 
<wAer«iiHft»(lMKHliiti«n»  hutiit:i4i«s  4iee4  ^  the  l^batp 
that  ha  istcaiitlad  and  hawntf  to, £ttn>l^ .it  tq, jUiai.p(HM  . 

pleilt'I^eotteeaBireaam^ehiqi^pfmtedaAif.thePfWiHW.  . 
hcM  «7  dMtaMab  persons.  ThftPei^lliBiaefit  inight  have  • 

appofaitod  the  AthWehwp  «f,Ci«itwhiMQr  V^heihfWd^  ! 
tha-£teuNd^of-SBglaad..-  .  ;.u,  , .. . 

Obe  KingSe  at  pieeenit  hi»iow«s(((tJoneii  iaJ$P|Aand)i . 
Mij  in  the  eame  vayr  vbei  jn^F  be  hie  own  Pli^ter,  s^.  ■. 
he  4s  Ida  oiiB«iiinernWith  »'iwi^lter>or.C99(rpUef  p{  tbo: 
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— /^XTt     ptttente^  •  fttlA.  in  otur  tittie^  we  ivciAcel  Wvit'taidl  flbik 

King's  Print-  *^      ,     ,  ,,  •   •        *  ,, 

eraT&c  V.      ton  bMd  ft  patent  ftn*  coming  doUttrsi  •   v  ^  «  '^ri* 

Buchan,&c,       It  is  ^nirimis  to  iiotite  the  diffeiwce  of  <«9i^^ 
M^uH^  PfUihe  lowyer&r  of  Bnglftad  trf  to tke  w%lft  «f 
^^  PrM.  gfttive*    Lord  Mftnslield^  who  was  mppMi  -t^i  itisili 
^'"^-  higflr  prerogative  lawyer,  tMwts  abotit  for  Uiib? 

.  He  puts  it  on  the  footing  of  a  oeipy^4tglM> 
of  it  fts  tlie  riglit  of  A  private  pariyor 
I  see  the  t&Mm  of  ibBt  diffieuUy.  Hie 
^riglM  in  £iiiglaiid  must  go  beyond  tegal^^ 
beHevtft  do  far  back  as  the  reign  of .  RMiaid  L  /4LqM 
Mansfield,  tlierefore,  conld  not  rest  tbe  r^[iit  ^*ptl0^ 
iitg  Hie  Bible  on  Hiat  grotmd,  as  neklmr  tike  traiiA^ 
tlon  nor  the  art  of  printing  w^ite  kiiown  at  1ili*t,*tiMil 
On  the  other  hand,  Lord  Cttmden,  who  wis 
tobe  H  great  constttutional  lai^ear,  biMIy  aid 
<*taint»  it  M  a  mfttter  of  inherent  right ;^  and  Aafciiriilto 
tkilid  foundation  on  which  it  restSi  He  «#  ^KHtiMi 
duties  of  the  Crown  must  vary  accwcKng  l» 
diange  in  the  manners  of  the  peopk,  atid  in  rthe 
and  sciences  <^  the  nation.  Take  the  case  of  M 
fiiander  of  the  army.  Long  ago  evctyfeuriUpfopttolor 
was  captain  of  his  own  fbllowers,  i^  namad  hS^  MM 
ofibcers ;  and  the  King  had  only  the  poiwrnf  ovdriMlg 
the  vMsals  to  bring  out  their  trdops.  Bat^^  jiritn—1 
ti^time,  the  King  came  to  harerlhe  appoiiitBMnteofitliB 
whole  officers.  It  is  the  sanve  as  to  the  navfi  #  lib 
only  power  the  King  fbrnierly  had  was  ovw  tbe  eid^ue 
ports,  each  of  whidi  might  be  eidloi  vpitt- 1»  Ite* 
Irish  80  many  ressels.  But  iSane  appeintewit  Gi  ioffiam 
did  not  originally  belong  to  the  Oown*  Tlie  mriHng 
niaster  and  sea^officers  were  appointed  by  th^fe  wrliftib 
of  the  ship,  dfid  the  King  put  on  board  ^a  ca^tali  Md 
soldkrd.    Jn  the  same  way,  prodgmatioits  4n  8m4MIcI 
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n  !|liilljf«bliriMinbyyA9viri»i|fc«<g<|Kfri<^iwi^y 
4fBtk  l»jtiMtJBB«ic0t4a«'iM9  but,'  ill  ill*  c^uase  af:tisaa, 
the  King  came  to  brnv  the  iprosogadve .  of  <  plintiug  ei^ 
^bmm^mmi  fiuWishiDg  tliem  by  lda.4>wn. henOda  t  In^"°^^^ 
*4»iVflBtei  fitateir  of  Ainenca,  where  there  is  no  nM^^tahej^fS. 
Hmnltx^Uffma^  oEcourse  the  Pre^idmt  has  no  duchi^^  Fmv. 

But,  firom  the  necessity  of  the  case,,  he^'^^' 

liiadt^t]i»''Olhar.prel!ogative.of  puUiahiag  the*  acta 

4tf4SoagiwS{i£»r  wha  else  could  have  it  ? 

9feSjlt9m  *mm  aome  sights  that  must  be  inherent. in 

ttieMAIeffe^esiif 'every  country* .  I  think  that  copies 

li^^4he  Idwa 'imist  flow  from  the  chief  magiatnteb 

'^Mi^til^eMBt  right  is  the  aokid  foundation  of  the.{M»»-< 

^bgUiftc^  Bi^laad  and  Scotland.    As.  head. q£  Om 

ftmt^  At  King  fiumifiiiea  copieSito  the  people*    It  jg 

temwaaary  to  consider  the  doubt  started  by  Mr  Bti\ 

fMlnMi^pMhis  traasl&tiim  waa^  authorised  publicly  in 

'WAgjtabM'Ot  not^  .  I  think  it  .would  hare. been. unwiae 

4dillii&g  Jaoae^  to  have  -direetly  authorise^  h.  .  I.  ad» 

tMr^rtit,  ^iM9t>  it  waa  autbooriaed ;  but  whether  th^ 

a#w  iAtty^iiUic  awthorky  given  ioi;  it  I  y»y  nuiab 

ToUtii^if aiBfca  ^iAed  thia  translation  to  aupeisade^aU 
«Mteti^  Ibnrtir'^  if«it*'had  been  'puUidy^  aiithi^vised^.igr 
jlkMbtfMato'akmf  it  would  have  b«ra  >r^eoted-hy4d 
ilW0lan)f 'dianefitersiB  Bngland.  •  Tker^fore^itwaainost 
'4^18^  il>f  idiow  i^  to  "SitA  ito  hroy  by  ita  ovfn  mecita, : .  Ha 
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4ilMw  l^wfc'faia'tiivnDLtdaigy  wovdd  useit.  .. 
<^/^ifnie3leaai'of'Factdt^  tJMm  that  fbiamM.Befafv^ 
eATovvin ^dMa^ueneeof  the "{uiodasiatipn  having  been 
elMtfUittlie'gvMt&re.'  Bat  $f  predaniatipii  ianqt  an 
i|di  whi^L  can-be  lost  by  a^fire  at  one  place;  it  muat 
Ae/ftwid'Sti  dte  reeorda  of  ike  Friry  Ck)xmcilr-irin  the 
IweoaAar  of '  th6 -city  of  London^r-and .  ia  those  of  .t)if 
fBattiWB  Office^    Bat,  i£  there  j^eaUy.  waa  any  anther 
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u  ifrj  ascrity,  I  ain  afraid  they  hare  looked  fisr  it  farihe  wrang 
mn«Print.  P^^^  »  because  the  King  must  hEVfe  authorised ^t^f* 
«ii,«c.  «>  head  of  the  Church  ;  and  therefore  we  rinnild  ioc^  ffir! 
....^^  it  in  the  records  of  i&e  convoioatioh.  The  proc}^)iQa« 
M^wtH  Pru  tion  for  the  use  of  Coverdale^s  Bible  was  not  issued  aaJ 
Afif«tf  Ff^m.  head  of  the  State,  but  by  Cromwell^  as  vipar-geneiral^ 
^•^  in  1586-8.  '!, 

But  it  is  more  probable  that  diere  was  no  such  pu|i* 
lie  authority  for  King  James's  translation  of  the  Bibfe^ 
Xibok  at  the  tifle  of  the  first  edition,  whidi  has  con;* 
turned  the  same  ever  since.  It  bears.  With  former' 
trtoslations,  diligently  compared  and  revised,  /  by  his 
'  Majesty's  special  command.'  Then  there  is  a  jmti 
atop,  and  then  a  black  line  or  two,  and  then  the  woirdfi^ 
^  Appointed  to  be  tead  in  ehurches^'  which  is  sopM;* 
times  put  in  a  parenthesis. 

In  such  authors  as  treat  of  the  history  of  this  trans;^' 
lation,  there  is  no  mention  made  of  any  public  afuthoi^ity 
Ibr  the  use  of  King  James's  translation.   I  have  looked ' 
into  Seldon  and  others,  particularly  Hqzue's  introduc- 


tion to  the  sttidy  of  the  sacred  scriptures— «  book  which^ 
no  one  can  read  without  becoming  a  Christian,  if  he  ii| 
not  one,  and,  if  he  is,  without  becoming  better.  That^ 
author  days  that,  after  the  publication  of  King  Jam^V' 
txanslation,  the  fortner  translations  gradually  fell  into ' 
disuse.  I  think  this  does  away  with  v^aja^  ^^f^^! 
Aiubts  thrown  out  by  Lord  Gifford. 

Another  irrelevant  topic  was  the  argum^  abou^ 
itaonopoly,  and  the  advantages  of  competition,  ^ut, 
4hat  is  an  argument  for  Parlisunent  alone.  If  th^ 
iKing  has  the  prerogative,  we  must  declare  it,  wh^tibijer . 
it  is  expedient  that  he  should  have  it  or  ^ot.  But 
the  whole  competition  here  i^  between  the  King^s 
pHnters  for  England  and  Scotland ;  that  is^  betweea 
«ne  monopolist  and  another  monopolist. 
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"^  R  is  said  the  object  is  to  pmcajfe  a  pure  tranelation.  ^^  Ito  US^* 
B4rt  I  believe  there  are  few&t  emwrs  in  the  Edinburgh Kw^Mtoii i 
Bible  than  in  any  one  published  prior  to- thai  by  Eyre^^  ^     - 

and  Btrahan.  As  to  the  inadequate  supply,  the  English      . 

JK^ng^s  printer  and  tte  Universities  frint  eopiea  only  ac-Sj!^*^  ^ 

€i6rd!ng  to  the  OTdinary  average  demand ;  and  the  sajne  ^^  ^^w^  ^ 

th^ag  must  take  place  in  Scotland.    An  order  for  aa 

exti^^Pirdiiiary  euantity  must  be  given  first  in  either  of 

H^  countries ;  and  it  is  the  duty  of  the  printer  to  sup^ 

ply  i^e  quantity  wanted ;  and,  what  is  a  greats  mo^ 

ifcive,  11  is  his  profit  also.     If  a  bible  society  were  to 

come  suddenly  on  the  King's  printer  in  England  or 

tiie  tTniversity  printer,  and  demand  80  or  40,000  co^ 

pfes  of  the  Bible  or  Testament,  it  could  not  be  sup* 

jmed  without  disappointing  their  ordinary  customers- 

They  must  therefore  give  a  previous  order ;  and  let 

them  give  such  order  to  the  King's  printer  for  Scot^ 

htnd^  and  they  will  find  that  he  will  be  too  happy  to 

execute  it. 

l^as,  then,  the  King  a  ri^t  of  printing  Bibles  in 
Scotland  ?  JR3r,  if  he  has,  he  must  also  have  the  power 
of  delegating  that  right  to  others,  because  it  is  his 
diity  to  furnish  them  to  the  people.  The  King  is  not 
head  of  our  Church.  He  cannot  prescribe  a  form  of 
prayer,  or  a  Confession  of  Faith,  or  a  translation  of 
the  B$t^e— ^  these  bdong  to  the  General  Assembly, 
ttnder  the  authoritv  of  Parliament.  But  all  that  the 
Assembly  can  do,  is  to  prepare  the  Confession  of 
¥^ai)3i,  and  present  it  to  Parliament.  Our  Confession 
o^'  J'aith  was  drawn  up  by  the  General  Assembly; 
tmt  they  might  have  found  one  already  drawn  up  in 
some  other  country,  of  which  they  might  approve. 

In  the  same  way  witb  the  Bible,  the  Assembly  have 
the  power  of  aiii&ortsiiig  a  transition ;  but,  being  satis- 
fied with  the  fidelity  and  accuracy  of  King  James' 
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im  fi£Cfi»|QN8  OF  iTB^  I(%  ^ 

la  May  >«<*tia»e^»l>oatf  tk^y  have  twiUf  WJd  m^irf |?PPQ)&  a^Pffed 

«^^^^    tnaimlated  it  themaelrw.    U  is  ^bat  timoqlfvliw  iWlK 

— -      that  is  recognised  by  the  Kirk  Qf  Soo^tlai^d-  -  ^  ^IW 

2JJ;*"  ^'^^  become  the  Scottish  trauslaUoii*    This  Mlie  b^ivg^w 

noif^  Frwo-  adopted^,  the  prerogative  and  duty  o£  the  King,  ^  {hf^ 

of  the  State,  naturally  aarisf^s,  oUig^^g  l^piito  forojab 

the  people  with  authentic  copies.     .^oW;i^^l4»!^^ 

pe^le  \m  retained  kk  their  iiaith,  if.  copi^  .qQ{jq44;«Jb« 

put  into  their  hands^  ccmtaining  doctrifieij^  a^t  vfHrjf^|ca 

with  the  genuine  text  ?     From  analogy  of  tl^  W^r^f 

Parliament,  how  oould  the  people  be  ma^^i.^WK^^ 

able    if  spurious   copies  should  be  put  intQ.  ^^ifir 

haads?  ,,.•♦-  • 

This  duty  or  prerogative  has  not  be^  leQ^^^  J^ 
common  law,  or  the  necessity  of  the  things  but  h^tb(f|i 
directly  given  by  Parliament  in  many  inslj^ceft.  ^tff!^ 
Balgray  alluded  to  the  act  1690  and  the  Ckmfei^iqijr^gf 
Faith,  which  I  shall  afterwards  read.  In  the  ^B^fan- 
time'iet  us  see  what  the  Kirk  said  in,  1567-  The  ^ifr^ 
diapter  of  the.Confessionr  of  fi'aith  for.  th^  ye^^iiff^B^ 
tains  in  particular  this  clause : — ^^. Moreover,  .to  14^^ 
V  princes,  rulers,  and  mag^rates,  yi^  affirm  that^jifhif^ 
^.  and  jmost  prinoipelly,  the  conservation  and  purgfj^i^a 
^  of  the  religion  appertains ;  so  that  not  only  tii^jf;;^ 
<  /appointed  for  civil  policy,  but  alsp  foi^  jigaif^j^fymce 
*,<of  the  true  religion,  and  for  9^ppr^s3iitg  €if  }As:(]f^ff 
^  .aod  superstition  whajii9oeveT/  .  The  King  is  hef)^^ 
cognised  as  head  of,  ti^  c],yil  pow^,  and  of  the  |^|ipk 
|il0o,  to.  a^eirtain  ^ect»  Thi^  act  was  passed  bjT  1^ 
•Begent  JMwray ;  ani^  th^erefore,  ^th^  qu^..  Ipe  ^f^o 
ground'  to  presume  that  he  w%s  influenced  l^y.,  t^e 
principies  of  King .  James,  It  wa^  sugg^^  \>j  ,t^e 
Kirk  to  be  ratified  .by  X?i^:tliamenfr-r^d  it  W9S  94 /f^* 

'      «...  &^>  •      rfi.' 


€!MififeM6iil  of  Ttdtii  iUtelietb  subjofaied;  and,  in  sectioA  kJ« '"ftteu 
ilUM  ftf  l&e  asd  (toptM*  <tf  that  Confessidn,  it  is  d6-?"'i'<>-  "i 
l9airetf:  <  Tfie  cSvil  magistrate  mayr  vtot  aisnime  to  hiui- 


^^isdf'iite  ndmiiliittration  of  the  word  tadsMrament^f^!::^  '^ 
^^*k}ftlSk^  fmftv  of  tHe  kc^fs'cyf  the  IdngdMi  of  Hea^M ;  ^«?«'  '«^ ' 
*l^»he  hath  areahorfty,  mid  it  is  hi»  duty,  talakd^*^"^' 


^^mrd^iSi^  unity  and  peaee  be  pl-dsenred  ia  tM 
*^V:lkb^--^thiftt  the  ti^€h  of  Gtid  be  kept  pare  and 
*^§ftibieui4ufdtfaat*dl  Uaspherinies  and  heresies  be  sup^ 
^^'jiiMfeed— ^  eoanruptSons  and  dnnaes  in  woorship  and 
^'aMSpUhe  prevented  or  refonned«-^nd  all  the  ordi* 
'^ii&cirt  bf  6od  duly  settled,  adminjbtared^  and  ob« 
^  served/  The  civU  magistrate  in  this  must  mean 
ii^  Wune  as  in  the  preceding  act,  »;  i^.  the  King;  As 
'tib^  tftriSi  mnst  be  kept  entire^  H  is  the  duty  of  the 
^i9tig  to  sn^perintend  And  proteet  the  purilyof  the 
Wi|»€ures.  ' 

''^^Afthoogh  the  Assembly  set  out  by  sa3rii^  that  the 
'terk  'has  no  head  uf»on  earth,  yet,  for  some  temporal 
^iftatpo^el^,  he  is  and'  must  be  the  head  of  the  Kirk. 
*9U^  ean  he  firdt)press  hferelies  so  w^l  as  by  euf^ly* 
'fiilig''^the  peoi^  with' proper  copies  of  the  Bible>  in 
'Hfrhkfa  Ibey  will  get  no  coiuiWnance  for  their  he* 

''/'''^6)l  ias  to^the  pfftctfce.  By  4&e  patents  and  lieenc6s, 

'<fltbi]^  differing  Mtneiiines  in  their  terms,  this  has 
Iben  tmifoiih'i^rom  the  BeSoM^mation  to  the  presea/t  day. 

'^fi^  slight  vatiati6ns  in' thef  terms  of  the  patentsonly 
^rove  the  right  to  be  the  stronger ;  and  the  power  of 
die  Crown  has  been  riee(>gnis^  by  the  cmly  body  in* 
ierested  to  dispute  it,  namely,  the  Kirk.    In  1667»  t^e 

*  Qeneva  Bilfle Wa^  printed  \if  a  licence  from  the  Crown, 
at  life  very^fiM-moniehtr  such  a  right  eould  be  e&err 
deed.    Then  followed  the  right  to  Lebprevic.    In 


^?^Tf  tile  Oeneral  Assembly  to  gitB  tfc^oi  a»iftMrit)r'to'4)tfiftk 
era^ll «.  tibe  new  Bible,  and  fix  b  ireasmuMe  ]Moe  at;  Mddi  it 
^^t!^"*  should  be  sold.  M  That  t»e  dergt  Aottia  ^tse'iOlefr 
i?j«/fmt«  /vi*nifiaence  to  induce  the  LoMs  &c.  of  Booffiaiid'  tO'fuf* 
n^Ptwm^  chaise  the  BlMes.  Scf,  Tfaat'tibeehiu^'flkKitild^ttMPitli 
^oMm.  i&fluence  with  Moortdn,  ^vv^o  wat  tlMai  ti^iit»  tdifab- 

tai&  9^  liDenee  fbr  printing  it  $  and  4lik,  Thit  liiei  A^ 
aembly  dionld  snpilly  the  printera  trldi  tfa  «itiM|tfe 
eopf  df  ^be  new  translation  bya  partkillar^kif.  •  9li)^ 
Assembly  cbmply  with  these ;  bnt  nfef  duit  part  df 
^e  pf(yposal  rctlftMve  to  the  puiutk^^  t4i  At  i%tvy 
Obundl,  eonisdbus  that  tkis  was  «  iirauh  of  die  wfA 
ptetogifive.  Imo^i^iati^y  ^fter  lUs»  in  iBtGi^^^ 
Grown  grants  a  licenbe  to  ArUttlmoi  and  Basamtaip 
Ibr  lO  yeats.  In  li^tg^  tb^«  id  a  lkiente't6  fH«tdb 
Catedhism;  end  afterwards  Arbuthaot  is  appdtalqd 
King's  printer ;  and  thon,  in  15795  there  Is  Ae  dbAioa- 
tiibh'by  die  General  AsseniUy^  wiiidh  ajAaowMges 
^e  Khig's  right  to  set  fi^iii  diat  Work,  ^f^ob 
time  till  tke  piMent,  there  Ism  been  a  o«a{ieier 
uliifdrm  te^efdi^  and  exdusionv  fiO'^flv  as  tfae'4Biag 
Itikoiight  fit  to  grant  it.  When  I  spaakof  pierogatii^ 
it  inft^rs exmnsion-^it  wofddbe  no  prarogaCi ve at^l 
!f  that  were  not  the  case.  For  exttinple,  take  IbetfMa 
4>f  coining.  This  is  fxrotected  lily  l&ie  iax^'  ^MdAlii^ 
that  lit  is  treiison'  fdsr  any  one^Co  «dte.  Bat 
does  not  ^sptessfy  tm^bit'i)rnt)ortafioa  of t)Dla< 
ftctut^  eliSeWher^  diim  ifit  the  nalnd.  Viki 
hcifotiUng  tb  th&  leftti^r  of  dte  Uwi  mmH  hi  cooiiatttepi 
i^ithiii  the  'king^m.    Btit  H  id  equally  uniaavfiMo 

tinport'it.      '  -      '     '  ...,.....,,      ?i.i;;-ioq 

f  t  i^  a  curioxis  ika  tMM  the  fiM^ 
€b^enai^t  w^i<e  pti^teA  by  Ae'Kin^  f»imtr»iat6m, 
l%ere  was  a  grant  t(>  Bfntf,  litedMge  Ti^^ 


Aldus  tinM  tiiie  Kjngi  wrain  the.  biatds  of  the, i^ijk^ oi^^Tpnat. 
<  AtAlm  i/bfi^  emmdesmg  how  nflcesavie  it  is  fgr^^^f'  !^', 
•^^fae-^effiEfixB  (ff  Kkk  Aid  Stfrt»  ihat  ioxqa.  qiiaU^     ......^  ! 

^  msm  be  eataUiehed  ja  Ae  said  plao^^  aad.that.ifc  i^^^*^^ 
"^  nMt  inawAent  fto  Ids  Jda^aa  it  heabemtqlm^^^ 
^  heaieB  ro)«ll^  progenitooria  hefiure  tymeg^  to  ppwgrd 
*'  4uw«aft#antahle.and^xpertinaadGQrto,ba,hi0.^ 
*  'praiter  vdthin- the  kingdom  of  Hmtland,  to  ihei,d3^ 
'*1be  affairs  beA  of  Kitk  and  State piay  bej^jnoeomUe 
r  aad  faithfuUie  done  and  pesformedt  wtd  jtbat  iV^ 
f^  ^Mrifl  mi^  be  alwaipa  <9en  and  patent,  jb$  oeo^eqltiie 
^  ahaB  refuLte,  where  hie  Mal^fflid  estates  shelljM|^ 
^'pen^tOTCpair,  Aic/    Hese  is  the  .finmdatipn. of.  tka 
prerogative.    Its  solid  foundation  is  the  duty  fif  th^ 
liiiig^^is  ]»ead  of  IJha  Stal«,  to  pittia^ 
'people. 

•At. the  dedaratioB  lof  ngbts  ip  I6899  Wh^  fP 
oppoMaadAy  .was  afforded  cif  qomplaiiuqg  of  gnc^yaa-^ 
tacta^  ihia  was  aot  of -fthe  niw»her*  The  pnly  g^rief^fs^^ 
Aeneeaapteinedoftwast  that  theKi^g  had  ^pqpiijk 
prtiiteriflBridiayiwthiai  the  patere j>  yhojH>t  forth  pffypish 
iMtolBar  •«  9(he<iareDD|gatiKe  ii^elf  was  oqs^gn^fs^.  TJ^b 
•aria  of  Aa  ArfwemWy .^ haya> sface  ri9()ogfu?(ed  4,t.  Ip 
IVSS  itiMie  wva  aa  4>veituM  >aa  .tp  the  jtrii^lifig  t^e 
Biblci'}  aad^faa  vrayik  waadispos^.f^twas^:  T^e 
«MKWataa  was  .ovd«ed  ^  ifmte.|M>  t]bie.|$a]pg>  prjp^ 
to  ttvoid-eriera  mivtaWf",  ««i4#  4f^  ;L794i,,tfte:<^|en^ 
Awiimfe^  OTdervtito  moclCTator ,  to .  t^m^  .th<B  ^ii)g|s 

Je«^Nfgi  ainiwiin<d  ■  as. npnft«)fftary»  i^  rfa^peoli  t^.fi^- 
pertamt  object  ODDtaintd  in  it  had  been  atj^ia^. 
Vnwi^aa  Tbo  inftKced  ihm.  tlvst  bqt.  tb^.q(isteiv;)e  /of 
«ke  i2«taB«Mt¥0  miifoiNr « ^4f««;imB|*  9A^  t^^Siy-ff" 
eq^aeA  by  the  G^awfU  Afaviobljr  ?  .,     .. , 


King's  Print.  P^^^^'    Txteprert^atiTeiieeemarilf'fm^lksfnMltaddn. 

— —  sequenee  is,  tbmt  the  prohibitory  power»  or  whatever 
riSw^*"*  ^''^  ^^  '^^''  coiiv^yed,  remains  with  himself.  No  one  hete 
^"^  has  produced  a  Ucense  separatiiig  the  two  office. 
Though  generally  unitedi  Ae*  King  may  give  the 
office  of  lieutenant  of  a  county  to  one,  and  that  of 
Custos  Ratularum  to  another.  No  one  can  exercise 
a  branch  q£  the  voysl  4tretipgiitiTe' Qfilc^s  he  can  shew 
a  co-existent  right.  If  not  all  bestowed  on  one,  the 
hiftrmce  Is^vlbat  the  Kix^  has  reserre^  fLyg^^po 
himself.  The  King  may  decline  to  have  a  printer  in 
Scotland;  but  stSl.'h^  if  fafnud  tO'^e  copies  to  the 
people. 

Ill  IBasldet£todWatsob'isfeBB9i\  i^^nqi^ 
patent  had  expired,  and  theiiefore  it  was  useless.  The 
Court  therefore  decerned  against  them.  Then  the 
iHHiikfA  in  tiie^ase'  of  Bradfate  -eleafly  rfiCPgQiM4/t#i9 
right;  beeause^  if  there  was  iio  pmragati  v^  ibfiw  ^coyid 
}»  no^Mom  fors  the  interprotation  qS  thc;^gil^Wtik : '.  u  f 
V  VMwtees  are*iheviBedKum v)qr.  ^^fig 

^^fd^hi^'  oi)m^  prefrogativeL  J£.  ^  vKo^.^^s* 
iMlliiigiks'^^a^  priniiag^^Ac^JK»ei   m^^  MWlivi* 

ftkal  teo\]ld  deitige  this  \<Mu^tgj^  \wilih.  9j/i!ajm»,  \4^pies 
tt^  ^fym^  SilglaiMK  it  «e(Hild>  n<^  .be  ^QQ^wd.vtfK  im« 
por£a«l6ii)tf  BiUefi^  pihrted.by>ttoavltti|g'4.9nvtKr4in 
Ch^^tendj^  SP.iitqMniiMdao  ofithiM  wBavaUomi4.,.v  i^^9 
^k^^pt^Bisb&ilt,  this\^m8^€Mtjiiiiad,iia  the  pMmits 
IMrii^  4he^  'MboieteiiCB'  of .^tepiMPfia^  vMA  hea.  >|en 
ttttittittiiedr^  I*  ^suppose,  /Mt  ^inmrntrnf"^  M  the^ .  If^t^^^fs^ 
tents— juM^as^  by^tetem^  thi»s  Singe  cQ^t|ii\i^,  $R^be 
called  Defender  of  the  Faith  after  he  had  overthrown 


9ii(  tto  9mm»  rf>9titt,  BoLGm.  >  jR  mfaii,  Wu&  iiiibt.   ^''•^'-  "'-Kt 
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"  '  JOHN  ORICHTON  .     .  * 

against  <<>' 

Mks  BlrlZABSTH  GmBRSON  oa^  dUGHtTOff; 

^'  AND  OtHEKS. 

♦■  *        •         •  X 

PllOM:*Tir. — T£STAMSlrr.^-^LAXJ8Bj-*HOM(>Ii06^ 

•  llbK.^^1^/,  ^  trMt^setdemmU,  mortis  csuuum  lD^W»f0i 
tn  the^'tiruBteig  ar^^  dk^elid  to  apply  the  wmdme  ^ 

'^^(he  tislatof^^  fartmey  aj^  Ike  'special  pmrpo9M  of 
-^"^^ketrmt  are  aecompUehed^  *  in  swck  ckmritaUe pmrA 
"^  *^'poee^,  atid  if^ bequeete  to  emh  of^mff^Jnende  ami 
^'^^  T^ldHok9MmiByhep6iMed<mtbfmfm^ 

*  "^  hOfmd^fe,  i€kk  tkeappHobatUm  4^  1^  m^erihf 
'^'^m^soMtfuitiMs;  6^e.^Jmmdri6  tb  t^eOmdi  ^  [ 

9B;^Fhe%ei¥a^la^i  am^oM  i^the^iMool  qf  kirn ^ Ait 
^' '  \Seciki9eSy  kavinff  ieem  named  OS'  a  imetee^^and  tum4 
^  'iHg  atted  and  4akm  i^ki^mi$det  i^^^ 
^^'ltkerebffhdr¥edjhmi^  cOnHaimng^me 

^  ■  ^etndt  daeHnidM  qfthepeMnmyJimde. 

Tte  Idte  M¥Jem6^0iAdktotk,M<l^Ub>ik^ 

executed  a  trust4ispo6itioii  and  settlement  of  hifll^wiKdi^ 
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tranted,  w  aiin?  q»a  n&n,  Mm  ESifftbetii  <jh?tef0(9ii^.iiiB 
wife^wMesher^xoaiiieduntaarriecLv  By^tbfit.di^^ihe 
epectoUy  ^poeed  of  a  considerable  pwticm  of 'his  $^ 
pertjr.  Witb  xegBBcd  to  die  iresidue^  tbe  £dUo?Kuli;>pro- 
visiom  were  made  ia  the  tarasl^deed  >^*  AnA  iaire^ird 
'  I  have  not  yet  detoriniiiediiiivliat  irajr  and  imilii^ff  (^ 
^  further  disteibati(m  of  my  means  asid  estate  shaUrt^ 
'  I^ace,  I  herein  reserve  to  mysdf  pawtf  and  Ubfiirty 

<  to  make  such  'distaffihntum^  at  ^a^y  tme  pgewijfkg 
*  my  death,  either  by  hc^gnqA  iastruotiow  to  any 
'  aaidtruv^aesv^to  be  executed  infonnaUy»'iplilMMr\^ 
'  usual  solemnities,  or  by  a  formal  deed  iof  iiOBtiriio- 
^  tkuiB  TffetiTe  ]|€ir0tii ;  and  im  nd^tever:  way  rtl^ese 
^  instructions  may  be  cctncei  ved,  I  hei?eby  declare  ilj^ 
^  4bt  same'dmll  beM^Yvduiandieffisctafd^aiidfShAUwte 
^  ai  msch  deemed  anditaiken  aa  »  part  of  theee  pr^ 
^  seated  $8  if  the  same  were  herma  Mfrbaiim  emffto^ 
'  .0d,'  &0.  U  was  iheo  dacLapred^  '  Th^t  iir  i»ff  }f^ 
^Miimw  for  .the  time  beings  or  jmsA  of  l^iu  dl^UrwMr 
'f  teuqpA  40  ^qvanwl  or  imFWg9  tiiiMe  faieiseQts^  r<^:hJ^ 
'^  Jbtm:)» JwtniiBtMi&'tD  te:fivteia  t^?  uift  ^'fPQ^iBf44 
f  tttHsteaa^'then  X  ha«6d[)y.dMtoiie»tb«t  jboitffticvy^ir  thin^ 
f  :i«b0ilif0Bfisit  jaUrri^tiwd  >bMi»fitMt4^«»y  pfttvpjh^o^ 
^  out  cf  ^mgFittBUitei.*tb«l  imq"'  b^  «m^i^44  19  4M?^' 
^  her  favour,  in  virtue  of  diese  pre^fn^^.^rr^ifPf 
^  fidtmifcriartmrtiMiS  ^rhich  I-  ii>ayt^ip&f»8r4jfiMr^A' 

'  In  ACDdii!]!!  wUcht¥i»i9.^wentod  a  fur  4lJ«4fil«P«^4^ 
tikflreaiiaeibttiwingtcVii^ 

«hetwtatiwViio9ttin6-;-H^J.|i«fi9^  i%^lj^% 

f  foiieiifc  tif.my  iftilwg  •t^  -mftke  tft  dialiajliii^af^flliy 

<  meana^aoA  «6tate»iWhlk^^aU  n^iiKaHWif^fiK^^^l^^ 
'.  the  purposes  before,  qpecified^!  either  by  hologrp^  j|n« 

Mlimitfd  dwdritfiiiMjmtilfnii .  vfii^ 


^^&mifAitg'meM»  miA  estate «h«ll«be  applied ^skfrntoko^^^^ 
UJiimikM^p0^po$e*^emlM  ieque^  to  ^msk)  4^W9g^^^^^ 
'jl9riMaia$ul*^Uahtu,  m  may  be p&mtsd  mii  by  my     ...... 

^m»^9H^f  4f  my  ^mad  tmum;  a»cU  in  Ag ewt of g~^ 

*^ftM  «ucb  iq){AteBtlim  shall  li«fe  ibeor  pointed  nut 
'aiifl  apjnrov^d  of  mi  afereeaid^  Aen  I  liereby  sm^ 
^i>Mir  the  ttbjtfrfty  i^  wf  HMdd  rt^mainiiig  trasteed 
'^^make  tkenppUcaUm  m^keway  and  manmr  iig^ 
^Mnrikl  «Mitfffiw4to  &^  waif  €ijgwMife^ /to- ^My  \wUkuiif 

'' MriGHcliton-dfe4  in  May  IStS^  ^leaving upvranksof 
!E/.90II,IK)0  ad  43i6  Te^iAne  of  <hi6  i^rtone,  oftar  latt  Ad 
i|^^^M  prcrirMoiis  nnder  4118  wtAnmit  weve^aatiifiad: 
^SlHeimMeeB,  and  aftiMg  tihMe  'hia  Imotiier  ami  keif" 
Ht  laiT)  the  preeent  puraoer,  acoeptod,  «nd  caABtied 
ftMa  die  mbnagenient  of  the  trust-estate.  Tkt  pwr- 
^ttei^elldmed  thie  benefit  of  c«4aln special  proTdslms 
niadeiahkrfiVKaia*;  <hut,ai|:the  eanieitiBue»  btateddd 
!tll«^x£ftiit*  er  a«ieaiSng  farid  ferjr  tlMl*raMeea»  ^.^t 
^litt  iMeoefMaMe  (€»  aad^aeting  undeii  tha^-tnat^  dmli 
^^iMt'iitfkr  any  ^nOiNMini  )«n  )hla  ipibt  riliat t  Arivet 
«'^M«le  «r  hfe  broilKei^ifinids  4s  tegalljr^KqjRMed  af  <b/ 
f  We^traM-deed*' •  ..'...  i.  .-..;.>  » 

66i(Al  alter «iiii/aA  aetioii  i^raa  iwtoai  ^bjr  thei  )N^i 
^Itter.'eettthg^IMb  <  thai -tiia said' JasMa  CUiiarton^rby 
^^Ab  ii^^cMid'  trafttLiiiftporitftMi  and  asttleineti«B,'ifaaa 
^^^ioC;  in  aiiy^Aiaiiher,'di^Mteed^  o  tesidne^^  Idtf 

^tecittuj*  and  e^te,  after  aifswerfaig'Ae'jq^al'  ^por^ 
^^poAes  eiepressed  4n  the^  tra^^A^ed^  bat^liaa  megrafyite- 
^^%)flte3^8ome  deed  t«>  4^  aiterwtols  >egBeeated  -  by 
'  iaklbrthJtti^i))dae'V«ad  that  Kbe^aidd^adMiiite^ 
^  ^ii6t  i^odtalfi  ^y  stUic  oettabi  ^aiid  'dkfitMi)  appaint- 
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crioktM#.  ,4<BdcbMMiM  $^  btf«  thiM  tbe  winds  ^  ddu^ed  ^ >«lid> 
'*  said  codicil,  above  redted,  of  date  the  fOtb^Noveai^ 
^.^teri  189);  IJiiVk^  itna^ptumit  refertec^  tlveifetoj  lire 
^i«d  ^1^6,  indefinite;  ttticLtm^rUdtt^  tbkt'llhe^  d^iiM( 
^  ( fSOMain  tbe  tfe^gal^  e3cpre»ri<m  of  any  •  pfedse^  'i^^fll^iM^ 
^  intcwliiNi^of  tke teitafttorxritii  regwA«to  (flm^dfispMtf 
'  of  the  said  residue,  and  are^  i^et^i^ip^^mAlf  itiMQN^ 
^wtQal  for  tiiatt  purpctte;  and  thM^  In  •  on&Es^l^ikce 
«  IkereDfr  die*  6aid  fesidve  ntufit  •  l»€iMg'  <b « Vhb '  Md 
^  paflMMr,  andvMM  Miulgant  OMo,  as  >tfae >]ieai:«e6t> ^tif 
f  :]Bi]i/6f,tbeiidatd  James  Griehton/  &c.  And  fife  ^stttl^ 
^AwtoDSMire,  to  have  it '  found  and  d!edai«d/Ae.  iMitl 
^itte^eaidvesidnet^  the^ tra^t:«t«te,  in  ihe'^hat^'^ 
^<llttfHKdd:4KUstiftes,vlias'iMit  been  disjMed  <ff  !»f  jiiiy 
^fittttid'Ot^  legal  declWAtkm  ctf  the  will  ted^intentiok 
^i€/i  lfhe»  testator';  «ind'  thKt  the  words  •  w  datidesi'  ^tf 
^^ittie^saM^eodlda,  aheve  recited,  of  date  the  Snth' 176^ 
^»'veHibl^'  1881,  are  not  effectual^  in  kw  fbr'tUif^'tMtti 
^o|MlSi&rhut  muBt  be  hcAd  to  be  V€»d,'aiid  of  Hcy^dT^ 
*  in  respect  of  their  vagueness  ahd  imoertaikfty/  &e.' ' ' 
-J  ^(me.fiiMidi&fendie  w^,  Ihat  the  pnrsn^  hivd  ^  bofno- 
^  legated  and  approved  e^ihe  deed  now  ehaUenged;*!)!^ 
<  acting  under  it  as  a  trustee-^by  laying  claim  to  se- 
^btrtekralr^bj^tdpfrotMedto  hims^-^-uimd 'by^  vftrjbus 
^  Mh^r  nets  <rf  a  sjnolar  dhaoncter.'  And,  ^  thefeestxl^ 
)MW<^^resi9l)^^'<)r«4d«d^b5^ithe'^  <  tha»,ff 

-^  tn)r'h^^(?lafW^8ha(ll'4i«tefnpt-to^qi^  iispugii 
^'^^ese't^reMnM,  6r  IfeeifiiftrtHKJbni  i/(y  begiven  by  we 
^m\my  «^4«niMMs,^eA  I  hereby  d^elaare  that  fae^ 
-^'^sfie^'ot^4hey$^«IIif«nrfei«all  r^ht  ated  benefit  to'*^^ 
^'^In^iKriiSone'  ent^'of  my  ^est^te,'  &e.  the  pursue,  b^ 
-dMitxikig' the  iMn^fit  bf  Ihe  {ffovisitm  in  hisfaVonfi 
-kid'iimdd^his  ^tijon^'and  abandoned  aH^  right  t6  qnar- 
^Pt)rittipiigtt'4tie  Ihki^iiMs  iHmtiainedinthecodieik 


fMBied  aniffiiiiena7.defiai(«ifuid<piwlti9«  4ar|Wfl»i:i6ll>'0*criditw»^- 

Hoojtti  Tmcte^a.  wag  dwending  hef am  the  Mrol-DiTii  ^'j'^^    ' 
ttoiK  K^ /thetCoiijrty  repMt6d*the«8e  it>  tbe  Qourt  on  .»«<  ^^^^ 
fwTOHtilWB ;  vpw  adViflte^^vMdiy  tlMJr  Loiriddpt' ^nt^ 
d«nida]iawiiig^.piMeKiiie»  .i     .    » 

..MJ(Jip^i4bei  defence  of  homdlogiitioii^  iluepunmet  qdii^ 
tmied(lii9t^  altlumgh  li^  had  been  still  wSQm^  tv  eamry 
into  ^wt  aU  'the  provisioQ»  «£  tfae  daid  fthat  cwttdoed 
ehv  ^^KptwAons  of  Um  wiU  (^  ibe  testaitav,:he;ind 
^JMe  Mkthiag  wiich  cmM  preclude  Iiua  fomi^msni^ 
tainjng  4hatf  with  rtegacd:  to .  the^  iwidner'tkemt^vmDm 
Caet  «#  vill  fliiifficaeutly  ^qpreewd  hy  •tiie..twt8tDr. 
3?bi6:  was  ngt  an  action  of  raincilicwiof  ^e  deeArfvtiie 
pu]»fwi9'  merely.  aU^I^  tbatf  thuw  ^a$r.na  dMd  m^ 
icvtedf^'^b  Cricbton  dispwing^of  the.M»Khi»^afiihii 
pof^ypert^r;  andi  aomeqvm)&yf  that  it  remained iiw.^ 
flU,fi^uneti ;  And  there*  wi^4.!tiM^fQR^,.n«k  aQia!ni>(for 
the  plea  «o£  homolpgation.  <.  .  (^  .   r    * 

.,' Ufion^ibffla.grAiindi0ki  ti^^  tCewt  cuowimwsly  f^l« 
toi  the  dtfem^^pfhcan^logation. 

Upcm.  th^.merits^  the  pui»Mr. .pfi»i<afiMcI-^That) 
«lthi^ugfa  a.p^en  capi^^  af»  wj^qg  had  r^lh  to  di9- 
^oee  of  his  pfsop^Tity  .lA^ffVcihta.miwwtlt  aflJ»9rt^W|^ 
jproper,  thi^.iiyill  lawt.  h^  lOtwAy^aiidj  dwtpi^lyM^^ 
.pvesiedr^nD  .doubt  mwt^f  cwuMii  W  tojhiQimemings 
fior  the  heir  at)law*  knot  tpkJ^;^fdlid^d»ih9^i«V^^ 
^ion  or  ooiuectoi^.  Bttt».jj|i  t^tpcMeq^  4ft(9%ithf!id&- 
4sea8edJbad  actuaUjt  fcono^d  >»«  wUl,»&  i^a.M^'fbf^ 
djuqMxnLDf  tbejwidli^.ol  hifltprf^fll^V.  .  (The j^qaw 
aions  joaade  ns^  of  i])diqa,tf)d  nqthing  Jl^t  aiaiini»liB|»)ilt- 
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cri^T   px99^i1gr  WIS  vaalpd  lA  (iie 

T^t^'      Crichto«,  who  hed  be^  uawfld  IW  fillft  «W-  'Bi* 


fuse  performan<^»  the  Conxt .  siighti  he  voptted^ 
tawmfimo  i^    BNt>^  vJth.  i90ftrd  to  tfiftiJ«|dNBi  iimi^ 
earn  wb9  qvite  difiwent,  m  tiMve;/«rttMr«ti4M»jiAat 
,coiiid  :oaU  them  to  fafieoMnU     In  -sydh  ioMip^^  tbemi 
were  fl^yeiml  to8tfl|.«Qcoi:dtog  to  th»  Sof^h.  ImBrp-^fiMit 
eftftwrtainfaftg  iv&ethec  tiieiie  v»s  tiljr  mukd  defiaMrt 
expmskm  oi^  will  on  Ibe  pwt  of  Um  t«irfiitor  thflftl 
effeet  eouUL  he  giveii:.  to  iel  $  todtbeaiDie  ndwiMte 
eqwlfy  epidicaUe:  to;  tswto  la  Seethttidi    Qw  wmi'- 
4k«t  the^  tmsiir  must  be  fiaor  ^q^aeific-  purpoeofr;.  aitf^ 
thjsre  miiet.  be  a.  pastj^  who  had  ajdght  to  TsmHatfaa: 
impUaoajBOt.    AnolJher  rule  was^thttt  A^.teuettnoette 
of  siich  « Jiatqre.  that  tiie  Ckmiit  ma^  be  caUfdnpiMi 
to  eu£orce  the  pu]7po9eB  of  it,  if  1^>tiuitnB8!  flboiid 
aeg^t  ornfuBe  to  4o)  804    Butliero  hetit>  fhiwn'  ttetek 
were  wantiiig.  No  speeifie  prnfmeot  puvpoeefi  an  ea^ 
pressed;  hut.it  i»  geni^aUy  lor<  bequeste  to  si&cdir' 
ftiend^  and  j»latiaiia^.ax>d  foreiich.diaiito^  puiposea 
as  the  triifKtees  miight  eoiaaeiire  would  bs  moat  egntoi\ 
i^to>ihe,,tof9totof*>if  to  lib-    Updar  «icii  ta:  sirtiiaiij 
ment^  iheee  ds .  no  chm*9f*i^Mh(doli^^naA'AW(Eti^ 
wfap-hasaay  ^  aciimkf.vtlm  ceii'  iaairt  Jtoiiaqie^: 
meotjr^qr  who  Danrffill  upqi  Ihe'traBtees  to  aaoMHfc' 
2t49  also  a  Iroet  ovcrnbiohiiie  Gaiii*t.faa8i>naaoivi' 
tool ;.  apd  Aeve  J8  no^partjr^in  whosd  fiurocur  dt^  eoidi- 
de^ri^  perft>Fi«]|«iee^^  <  But'  siidi  .a  tniat  is  .tukBosna-i 
iii4a»ilaipj  Stmr^i  H.  1  tit.  IS^uf-r^wErml.u&^iiiii 
titt  Ir  f  4JSriaiid>  vaoccttdingi  to  Ae  fisfUsbiMitlM^* 


mttic^       dOint'n^i' 'fflfiisiolli  «S9 


xnUttaiaif^'  iSufubfrg^ -pp,  19^  md'fBK)^  .Iji»dit»  on'^^^ 
WOh,  pp*  191*  198.  and  196,  ed.  1828;  BrowA  ^-^^^ 
Qkaftt^  IflSli,  Vegtff^t^  Mep.ydL  vii.  pi  £i ;  Wjpuiie  e.     

XUadKna,!  A.  ivok  im;  -Moheiii  v;  Mofaem,  6tik  Vi»KA<^i»^  _ 
lAM^  AoMMi*ji£i^.  p.  mi  X'  Morris  mBishop  of  Dor-        ^^^ 
iMH^i  Ke»f9  Mepim^Cktmeefyy  veL  ix.  p.  404u    13ie 
odf  OAqitioiitiJto  this  tattle  in  Etigland  aie  itf  veganl' 
tD<lMilii<8«g>pay<ftr  €b«itfeMr  |  Ad  this  is  only  ik  vfi^ 
tnuof  a^paslieohirstatute  (isM'Cf  EB««  c  4)  bjr  vhiAji 
jMisdktton  isi  ixnofeiMd  upcn  4ftke  0»ur(rof  GkukstTY  fit 
cwtettt 'Casta  lifidniftf,  an^  in  ottievs,  upoflitiMriQiig: 
BaA^  in^lhe  present  case,  afl  dmt  tbe  Gourt  ceoM  1)6 
eaHsi^nipsn  tado/aad  all  diafc  is  now  demanded,  is 
ttkab  ttef  fitidiild;  find  wmI  4aelare  tittK,  as  to  fbem-^ 
stfaMtelmA  isTsidaDnaean^  mgneness  and 

unoerteiaAy,  and  that  the  pcopeirtf  most  therefore  be 
hdd.  to  rsmain  m  bonis  defunctif  and,  eonsequently, ' 
teAftai94#4iis  kgalTeptmcsRtfti^resttf  tfie  testator.  '  ' 
.)MfiMcvmtaimwer»t» sE^ahat^  aKhongk  ftere M&jrhe 
MueF  tEMBBtaiMji^  in  die  esprettsioiiisi  made  nse^of»  llm 
i»:AttBai^6d  bf  ithe  faH  fmneps  ▼ested  ia  t2ie  trustees^ 
^gfas^  bf  aiitfaig'aes(Medm^.<to  tiiem,  woidd  remote  aH  ' 
auiKrtaiat]r^'aiid:ttiat  id^certum  0$t  qfi^d  eertum  reddi  * 
fMlMfe  '^^10  mtle  dxMs  not  a^^y  to  sach  a  ease  as  the  - 
yglwt;;.;foiV  as  ihe>teatatar*hag  esqtfessed  ito  d^fietfte  ' 
Milbr(lM*iinisiM0>  bf  maUiig  awf  ^sarticmlar  apptina^  - 
«M*  cf  liwfMdfl^  wmM  Mt.be«lQlttUng^2il0  wJlIi  but ' 
^naddiba  aaalMig^biritt  for  Idm.    Btibthareis  na^tf- 
daasifrriBrAe  Jbw  lefMScatknd  (for  ^e  delegation  i^ ' 
analrja  poitan   .It  '^viaa  fixe<|  teithti  ilalaatt  law  tiiat ' 

mmiIm/itmmKi9^h.  M ;  L.  OB ;  V<k449.  «icviir.  tit: 


uummnm  or  wm .        ifoan 


if^y  i«^  i;^  ^>a|^^  J%iMin  Si  L  art.  8.   fids 
'^- —         Ndthdi-  IB  it  con^l^etent  bf  the  law*  of  flWttftaJtdhr 


^^i;;;^     an  IndfvMu&l  to  delegate '  to  anoAer  to  flMb^  a  irtfikJir 

c/au«tf.         Mm.    The  rerjr  taatnre  of  a  tnut  asdkidM  'iMat^A 

*'**'^^^^'^'''^  triMrt  is  of  ifce  nature  of  a  depodtatjnn^ 

for  behoof  of  the  tiruster,  or  of  aorna  fluoi 
iaspeeified;  SXair,  B.  i.  Ut.  IS,  jfJH  Mnk.BJiLML 
1,  j  42;  Ey^ry  trOst  conlaalia  ia  Itjkgttiami 
to  a  certain  extent ;  but  it  never  faaa'bajni  a 
the  extent  tof  enaUihg  die  trustee  to  i 
iSie  truster.  The  legal  priadpte  ntiplwalii  AohmlA 
'eases  is  that,  When  the  bbjeets  of  tike  trait 
efertaih  tikat  the  Court,  failing  the  tmateei^ 
'  -carry  it  into  efitot,  it  oo^  to  be  held  ik  tfrnBtitm^ 
¥or  the  heks  of  the  truster ;  Dtek  v*  BvgMOa^yMd 
<f an.  1758,  lfor*p.  7446.  j    ini 

It  t^aa  a9Uwered^Th&t  the  ii4ll  of  ilie  iaaMHr  ^Mtt 
'sufficiently  dear,  vi^.  that  the  fesidtteiaftfateiottriAe 
should  be  expended  in  legacies  and  kk  Aaiitahie>fv 
poses,  pointed  oat  1^  his  wMow,  with  <ibe<iappioba- 
'  ^k>n  of  l!he  majornty  of  «he'  tftiMeea ; '  add  vtiie 
'  qnestkto'Wa)?,  whether  such  a  iwitt  tras  Mtilladii 
gal  efibdf  F  The nAe  of  law  ww,  thafc  enttrjiiipi apilu 
tor  Who  is  ivot  tindw  special  Iiaii«Mioaa  hod  thtfiMa 
^lisposal  'of  tris  pfbpevty  aftwtais  diftatll»':|y^.Unmt 
:Heto  Of  auy  oflter  Mirdw  camM  «eMlini«iM<;  ifr^lrca 
in  Hdn  power'that  tine  tight  of  ^pruparty  iclntA|r« 
Isisted ;  and  such  a(oonBtt«iielaon  iraa,  ifitposaUdfl^ 
ihitted^  7itPolunta$  teUat^ri^magU  f>ahai qiuam:^f»^ 
i'iM,  TBere  are  no  ailMh  tcata^  kooiBm  in^nr^teiaiin 
HAseertaitik^  thet^ralidilsr.  of  a  truati  as  ihofee  Mfirtmd 
HO'  bf  the  puimuer.   'it  i*  not  neeeaftaryritikatiQV^i'Vr 


may  leave  legacies  absolutely,  conditionally,  ox  hy-T^j^^^** 

'ifKyflMiayif  ;  a3|d,.iii.the  two  latter  eaa^^tbi^  ipay  be     ' 

imaklfm^attmmm  tmy  individi|al  at  ike  time  of  tbe^;;^^^ 
^laeMMr'a  dairth^  a&i  perhaps  it  nmyaeveir  arise  i.lmt<^^^^  . .' 
»itmrM A  ihtoyiiato  «e  offiict«al ; .  and»  im  tbe  presfpt^'^'^''^^ 
M0fl|tJlh9  Mott^rtj  the  trusteea  nkme  certain  indivi-* 

Idttilf ,  tir  affirtain  charities  falling  within  the  deaciij)^ 
^^llM|€Mi1iMMd.  w  the  daed»  the  befoeats  will  biecome 
aMfattKlt  aaiiitlie  individnalsand  charitiaanlEUwd  will 
"KJIiiiiiiiHi  aiai  rested  iriutanata  under,  the  .aettl^avt, 
rftliatuiaawWtaniij  Icgaterti'  wolild  haiie  u{WiL,t}]^  ji^r^ 


of  the  oonditioiks  upon  whieh  their,  l^tgadyes 
4<aHMn4iato»<^Mid5  iriiethae  their  per&fapi^iiee  4e^ 
%)paii4<raqpott  thdr  iown  aets.  and  deeds,  or  those  pf 
UMy<ihivdi  porty^  In  none  .a£  the  oaass  j»&rr«d  to  by 
the  jtursuer  was  the  objection:  madei^  that  t^  WW^ 
powet  had  been  giten  to  the  trustees.  The  objection 
anr  fcnnal  Tto8»  ithat  there  was  too  Uttla  power ;  so 
^AMdhcgnfaid  net  the  meana  of  givjng. effect  t»  the 
•«|lu«fntlHLtes|aUHr..     . 

-«d<il9#Ka  ioulaisa  tasl^^  thati  hf  imddng  i^vdii  a  se)<K!^ 
tlian»-4faettMitee8.W0aid-natvbe  «Ba^ut?ing.;tha  wiUiof 

iJMifrBpriiB^poMra^  WM  wdtnowai  in^he  lawi  qff  Soot** 
aiandii  ■.  The  dadawd. willioflj^  taatator  wa%  that su^ 

yAloK  ittalbtelia,  ^tynldeMain«deiqK^iMB^  wihoris- 
sMtvtithfi\appraba*i«'Of  ftpitlicidftr  in  whAia 

-lAllKaiitkialheialttatpr  ha^  dad4h^  tiwta^s^ 

il^  ItMiraomanatMair-i^oidd'eBBaote'l^  ani^ftx 

- 4[^«i» Mgal0ware<to be^    it haa^beM  decid^tb^t 

tarliiMto,^  byja  Auid^partor^  is.gckiAi  <aadraiaot  that  4^k- 
't^df^QUyrbrMrfbeliiaByideft,  mndw«hfi.qo»ditiett  tibgt 
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K.iti(9biiU  be  approved  o€  by  a  fhiid  partgr;;  audi  Idrtra 
is  no  reason  why  a  bequest  mudi  numinAeAiuAe  lihiOK 
Crichtofi'ft      ei^er  of  these,  or  than  those  at  present  in  qnestioDi 
Tni8te^       viz,  a  bequest  to  any  individual  or  .  ihdiviihula  whonr 
Property.       a  third  party  shoidd  point  out,  diould.not  be  effMN 
Chun.         toal.    Such  a  power  was  inherent  in  the  natuBe  off 
ifomoidgtahm.  pj^operty,  as  understood  by  the  lanr  of  Seotiand^    But 
here  no  general  and  unqualified  power  was  oonfeimcl 
to  select  the  purposes  or  individuals  to  wbmn-  the  jre* 
sidue  is  to  be  applied.    The  oodiicQ  cgp3Pessiy>>pm«i#  1 
out  a  certain  daas  of  persona  and  putpoaes^^ .  amoag  > 
which  a  selection  is  to  be  nvodB  by  hia  mk^  withiAo^ 
approbation  of  a  majority  of  the  frustdca^iMniy^ao*-! 
cording  to  the  principles  of  the  law.of  6eMlai»i^>^aidl* 
th^  dedaions  of  tiie  Courts  such  a  settlomenC  xntttt 
receive  effect,  and  the  trustees  be  entitled  to'eoKerdae 
the  powers  conferred]  upon  themr  by  the  testetict^ 
Mu^ay  V.  Fleming,  28tk  Nov.  1739,  Mor.  p;  Mff&l 
Snodgrass  v.  Buchanan,  l6tih  Dec  1806^  Jlfor.i;'  Gampf*  * 
beU,  16th  Dec.  1738,  Mar.  p.  4076 ;  Elchies,  wee 
Mutual  Contract,  No*  14;  Wharne  n*  WbmtwlM  Sb^ 
lations,  16th  Jan.  1760,  Mor.  p.  6599 1  Bnwny  M 
Aug.  1762,  Mar.  p.  aStlB.    But  thtfommt  fOMkidn 
has  been  set  i^nticely  at  rest  by  the  demiaB»  eC^lihA  < 
Court  of  Session,  14th  Dec.  1884|  aad  ifae;'jttdgnieMl/ 
of  the  House  of  Lonte,  UOiJVpnl  iai%  iiirtbe<(«Me^ 

of  Hill  1;.  ^ood'8  Trustees.  iin' 

Zti9  a^rajslw^  to  s^y  th»t.itliere  k  iio\pd»i»  wlio 
eai^  caU.the  trustees  to  aeepwit^  If  thciie  pwltesahoriMb 
miaapply,  or.  att^npt  to  apptq^tiati^  the  n*xt  cl  imfy. 
aa. coming  in  the  pla«e of  the<leeeaaed«  rwho4Mireir>wM 
absolut^y  divested  of  the  property^  w«uld  be  cMiMei 
to  interpose,  in  the  aame  w^y.that  he  womldtbeeiititied: 
ta.(^a]l(39g^  tisi^  rigt^t  af,aDiy  pac^  chdmungv  a*  condfr* 
tii^legiiqr^^het^.the  ieonditiaA;haa'iiic«  bettfisk. 

filled.  .    n 
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WMhiTCgni^'toi  die  dtiMai^,  it  was-  maiAtaiaed>^y jy 
thirty  aitibfotagft  a  pereon  could  nfat  name  anotiier  his  heir,  'cnchtOT  » 
or  bequeathe  a  legacy  to  him^  -provided  a  third  party  ^^^* 
should  approve  it,  yet  a  person  might'  leave  a  legacy  to      — .» 
«mth«r»  IMfvdded  a'tfaird  party  should  do  aHy  ndif- ^^^^J^Ll 
feireiM^act  poifitod  out  by  the  testator';  Chiis  Itiemng  it<^^f«*^      •  * 
atfiekitirdly  talbA  chbfee  cdT.  this  party  in  the  oneca^  aa* 
htHiB^otttr.    By*  that  law,  it  was  said  tiiat  a  legacy 
leiMo  Tidn^  ^*  JLbpms  V(^»erit,  was  not  effeetualvbut 
tlMtitiwet^  vdlid  if  loft  upM  the  eondftion^  si  M^ppum 
QtfAMi^^asoenck*^.    But 'these  beqiUtetB  weife  duV^ 
stMfetiAlly' the  sBJiie^  and  the  distinction  attempted  tb 
bctv^okilsd  oat  wete  such  as  wete  not  recdgnisped' by 
tlMiia#ofSoothiAdv 

•^nie  technical  rules  adc^ted  in  the  law  of  Eng^ 
Lmd^inniK  quite  inapplicable  in  eonsMiii^  let  Scotish' 
deal'OiF 'Selllement;  but^  even  according  to -thfe  prait^ 
tiw  of '  that  dovHitry,  tbe  validity  of  the  deed  in  q\jtt9^ 
tioiii  ttrtdd  not  b6  doubted: 

Jiybji«ttliis^ea^  wns  advisM,  judgment  hdd  beed 
piMftiMiieed'iA^e' House  of  Lords  in  the  case  of  Hill 
niBkidd^TMislees  i^asid'tke  Court,  beiilg unanimouriy 
oCfl^ado»  Ihtttj  alter  tiibt  judgihent,  it  was  iihpof- 
aHfe^tii^'glvto  a  ^different  dedmon  in  Ibe  present  Cflse^ 
sMtldMd  tte  ddKmc€as>  and 'found  diat  thie  expencea-  of 
both  parties  w^l^  to  be  paid  out  of  the  trbst  fund^. 

*  ^iBm^hiHirmand  kUd^JB^dgray  observed— ^That  they 
utov^^not^^fttendly  fb  sac^  settlements  as  the  present; 
wterebjr  the  heinHit^anfe  of  the  testator  were  ant 
ool'  tajff  dtetinations  of  this  imture.>  At  the  same 
tikcii^  kgrthe  law  of  Scotland,  the  essence  of  pftv- 
p«r(^  >coiiitistad  in  the  power  of  dispk)sing  of  it ;  and, 
whfli^tMe  win  <rf  the- testator'  wa6  sufficiently  ex>- 
pAesBedirtfa^*  Gdurt<  was  bound  to  give  effect  to  it.    Thfe 

M  m  S 
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i2^fair  im.  siime  argutiients  hM.  been  i^orted  to  by '  tite  pbiM^ 
crichton  vw     ^^  ^^  the  f onHer  cases  "trfaere  settlements  luA  beatt  dbi^ 
T^u^^     jeiMed  to  as  vague  and  nneertain;  so  Aat  OrpdbM 
—-— .     mnst  now  be  considered  as  at  rest.         '  '    *  ^^'^ 

T^l^^         ^^^  Craigie  observed— Tliat  the  principles  ifdiSdr 
cw.  ^ere  applied  in  the  case  of  Hill  ^.  Btms  -aad  OtihaM' 

must  also  decide  this  case,  liiat,  indeed,  was  a  MMfeigfttf 
case  than  the  present,  so  far  as  mbre  '^(encMl^  |Hi#fli<H 
were  given;  and  because  it  appeared, 'fttom  ti<e<ito]Ht^ 
mnnications  prior  to  the  esecution  of  the-tiMM-MMlf 
that  the  powers  were  to  be  dictated  \sfXstBS  of  tJM^tntti 
tees  themsielves.  Bnt,  independently  of  duehiautMtlAl^ 
and  upon  the  general  principles  oFovcr  hiw,-<a8iisttW 
lished  by  many  decisions,  his  Lordship-couM^'A^fili^ 
see  any  difficulty  in  the  case.  ^      ^^'Vv^yi 

The  right  of  property  consisted  in  ihe  |tow«f«:«f 
disposing  of  it  in  any  manner  that  was  not  incondistmt 
with  the  public  law.  A  proprietor  might,  by  atn'lp^ 
revocable  deed,  dispone  what  belonged  to  him,  with'^a 
general  direction  to  bestow  the  whole  or  a  part  ofiiC 
in  charity,  or  in  acts  of  Idiidness  t<r£rieitdsor)r«telSM9| 
or  he  might  convey  his  property  to  tntiStoes  Iry  o^MsMAr 
ehiaa  deed,  to  be  emiploy^  in  dny  way  ^he  migitt-diiilBti 
It  might  be  fbr  the  beneBt  of  persons  n6t  known  kiruM 
^}dstihg  at  the  time ;  as,  for  example,  for  the  heiMs  di^« 
certain  marriage,  or  the  heirs  under  an  entttll/  maMw 
to  be  made  by  a  certain  iddiridoaL^  by  <the  ctee  ti^A 
Irrevocable  deed,  the  granter  might  brjng  ate  ae(l0ii4f 
the  disponee  should  deviate  frdm  iSie  dedSrisd  cA^otti 
of  the  conveyance ;  and  still  mor^,  if  he  shidlAl^tttttti^ 
to  convert  the  money  to  his  own  nscf ;  and;  In  ^it  'tilM 
of  a  trust  settlement  morHs  cau^a^  dn  aetitm  irfght'lb 
brought  by  the  heir  or  general'  r^presentfttfte  cf '  tihie 
ttiister,  when  it  has  become  irrevocable  %y  his  ttetfOK 
But  in  neither  case  ccAild  an  action  be  brought  ftr 


iba.pmjKM  of  recaUizig  Uie  codvtysxice^  or.fo):.^vj^|g.^>«^^<«^^^^ 
itiiipiind  tiyat' the  objects  were  imcertam  ^ud  uadefiaied.  cricht^TT  ' 
/(%^i1Li]avfer  would  jbe»  Uiat  a  dedsion  upon  this  JK^hU^^^^*"^ 
had  not  been  left  to  the  courts  of  law»  but  to  the  indi*  ^—1 
/ilidiwla  iMMIMd  in  the  deed  or  settiem^t;  and  tfaat^;^^;^ 
mAew  thi9]r;had  iMde,  or  were,  about  to  make,  whui^^-  . 
witt:<M?fir}7.an  enoneous  or  firaudulenit  use  of  the  prov* 
9«[;jlgr»  the  Court  had  np  authority  .to  interpose.  And 
mwnl^  i£r  in<  the  caae  of  an  irreyocable  deed,  the  gramter 
WM  a<A  ibipbig  such  an  action,  the-  hfiir  or  general 
xgj^eBM^Htiv^  of  «  person  who  has  made  a  tru3t-deed 
.H^IlMby  fup<m  his  deaths  h^oomes .  irre vomblew  cnmuyl; 
hiMmg««atesiX)Wer.  His  Lordship,  thereforfe^thaug|)t 
t|wt  thtorAGtion  had  been  prematurely  as  weU  as  in* 
competently  brought.  The  prc4>rietQr,  ironat  cireawT 
otanoaB  known  to  himself,  and  confiding  in  the  jjodg-- 
wmot  Bfxd  integrity  of  the.  trustees,  had  given,  tp  them 
a,powerof  distribution;  and  it  had  not  been  shewn 
eriMsaiedthat  th^  have  done,  or  were  about  to  do 
what  is  wrong;  But,  indeed^  if  the  merits  were  toht^ 
considered^  the  otrfeots  of  the  trust  ,we^e  suflSicieixtljf 
dafiiwdfar  neoognising  its  genei»l.  efficacy^  fmd  £o^ 
ftifMiiwfeng  the  present  action.  These,  were,  l4t^  ]?ef>* 
MBStitt.^n  indigent  situation,  therein  inchidiog  no^ 
m^  tboae  wihp  woi)Id  otherwise  be  siipported  at  the 
fnAi|e^9xpeBce»  but  thoae^who  nwiy  be  considered. in- 
dtgtnt.aocording  to  thei^  rank  in  life;  Sid,  Venoo^ 
knowa  to  the  tarustees  to  have,  been  pn  ($rmp ,  of 
JrJBudsbdp.with^the.  testator;  and,.3i/,  HI?  rjelationeu 
whettier  by  the  father  or  mother's  side ;  and  thei  .!)&• 
iB(9t».«8,  weU  as  the  nearer  relatiMiSf .  acct^fdiiRg  to  the 
4]seiwtion  oi  the  trustees.  With  r^^ard  to  one  a«d 
ad^  of.  these  objects,  the  wiU  of  the^  testator  seemed 
snffidently  dear ;  but  if  it  were  to  be  hel4  that  any 
one,*  or  even  two  of  them#  hf  4  not  been  ^fiQed  with 


-w^w^  ^iiffifltent  acduacjr,  tbis  would  Qot|N»TO|itT^  Pm- 

cri^ws  to  rafer  to  the  civU  l»w,  or  to  tlmt  4tf  Snglmdriii  cil^ 
.— -«  cunigtaiices  whope  our  own  law  appearai  saffieieiil^ 
T^^^  dear.  But  here  soch  a  referaaee  was  pqcqlterJ^'iiia^* 
cimue.  pedient  In  the  former  law,  ecastaia  salemaiitiies  ]Md 
^-^-^  J,een  required  in  th«  i»8tit»*ioii ^hOt,,^  iii«iZ 
.  lag  legades;  to  avdjid  whidi»  fide^oawaajsraii^.  ei^ltiii^ 
mejBts  were  introduced,  al<2iougb  ^ren  these  rft.iiii^M 
mudh of  tibe sobtl^ied  of tbe saoMeai^ pasi^d.  ^xBut, 
ia  audi  a  case  as  tbe  present,  tii^n  wooldr  bam.  tMKa 
no  doubt,  as  appeared  from  L. u.  {7,  jffl  d^.  Z^. 
As  to  the  law  of  England,  it  wohM  aj^iear  ^1^^ 
partly  in  consequence  al  positive  statotofl^  wft  pail^ 
from  peculiarities  in  ]the  English  po^fictice,  the  grqnds 
ofi  which  are  unknown  to  us,  that  Jaw  lamUl  not  be 
justly  mr  safely  resorted  to»  altbougib  fsff  owu  jMnM#ce 
bad  been  much  more  doubtful  than  it  really  was. 
•  Ijord  Gillies  concujct^  in  thiijtkiag  that  the  jud|^ 
ment  of  the  House  of  Lbnds  in  the  co^  of  Hill,  and 
Hood  was  decisive  of  the  present;  bnt,  .exc^t.fbr  Jtfaat 
judgment,  bis  Lordship  would  have  jntertfunedgseat 
doubts  of  <^e  validity  of  the  deed.  Ai  the  j^sma  tiai^, 
to  sul^port  it  would  be  going  as  far  as  it  was  possibtp 
in  a  ease  of  this  nature.  l%e  expressions  warn  ^}to^ 
^either  vague  and  indefinite ;  and  indeed  the  testis 
tor  did  not  appear  to  have  formed  any  will  at  fH 
with  regard  to  the  disposal  of  tJie  residue  of  bis  for- 
twie.  The  trustees  were  enjoined  to  malqe  the;  ap- 
plication in  the  way  and  manner  they  would  conceive 
to  be  most  agreeable  to  his  wishes  if  in  life ;  and.  jwt 
he  himself  had  evidently  formed  no  wish  how  ithe.  ap- 
plication was  to  be  made.  The  questi^  put  came  to 
this,  whether,  by  the  law  of  Scotland,  a  igg^an  ooii}d 
oonfer  upon  another  a  power  of  maUbig  a  will  ftr 
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Mint  T   If 'file*  present  deed  were  ix)  be  &(uppiMrted,  it  12  Ma^  11^. 
trrifi  teiposttdble  to  cottodve  in  what  case  eAeet  should  ^TT'"*^ 

Cricbtoo  ». 

%e  denied  to  sudh  a  -settlement,  however  TBgae  and  in^  crichton*s 

^^teftkiMe.    At  <iie  same  tiffie,  the  priiwJiples  to  be  ajt^*^"""^^ 
|SiM  in  the  detemlination  of  flie  present  question  ap-  Proj^^rtif. 

'  'pik>itt$ied  'to  flear  to  those  by  which  the  judgment  in  c/dUM. 
Ifhe  ease  of  HiU  and  Hood  was  gowmed,  that  his  LorcU^""^^^"^ 

"^litip  did  not  think  it  was  possible  to  g«t  over  ifcat 

'«se.'  - 

'  '^Th^'Lofi  President  observed  that  the  ^piestion  was 
net  entirely  at  rest  by  the  former  decision.  At  Uie 
aaihe  thne,  a  settlement  of  this  nature  was  not  so  ab- 
ated as  It  might  at  first  sight  appear.  Ayonngiwm 
gbes^edrly  in  Bfe  to  India,  where  he  resides  the  greater 
p^Urt  of  his  life,  and  amasses  a  large  fortune.  He  na« 
turdly  forgets  the  relations  he  has  left  at  home,  and 
therefore  executes  a  trust  settlement  in  favour  of  his 
father  or  brother,  whereby,  after  providing  for  the 
immediate  members  of  his  family,  he  leaves  the  resi- 
due to  be  divided  among  his  other  relations  in  such 

*  prroportions  as  his  fSeriiher  or  brother  sbaXL  think  proper. 

'  Or  perhaps  a  man,  in  order  to  secure^  respect  and  at- 
tention to  his  wife,  and  having  no  children  of  his  owti, 
confers  upon  her  a  power  of  distributing  his  fortune 
among  liieir  relations,  lliere  was  surely  xtothing  ibr 
mu:^  or  unreasonable  in  such  destinations ;  and  tihe 
settlement  in  question  was  very  much  of  this  nature. 

With  regard  to  expences,  although  the  Court  found 
fiiat  they  were,  in  this  case,  to  be  paid  out  of  tiietradt 
funds,  it  was  observed,  that  flidr  Lordships  <dM  not 
intend  to  lay  down  this  as  a  gemral  rule,  whcsre  the 
heir  at  Taw  thought  proper  to  chaUenge  tte  settlements 
of  his  ancestor.  It  was  done  chiefly  because,  wlien 
the  nresent  action  WM  raised.  <fce  ini^locutbr  of  the 


CM<*tdn  r.  Jctei^^ilpiiealH  and'  btecbtiser  i*  «iat  eate,  flw^^lfttea*^ 
crichtoti'«(  Lords  saw  proper  to  fbBow  a  Mirikur' cottrte  s^'tlfOli^ 
™1—  it  was  expressly  stated  by  Lfwrd  OlSMi  «0  Vq^ft  dtBa«- 
rXS^  48equettce  of  the  partiailat  dremttitoicrt  of^Hlh#^e«e, 
cL»«.  and  because  the  question  had  been  tht^u|^4^^<lie 
Hm^^tm^  (>)iirt  of  Session  to  be  of  such  a  latuife  «  t^vbWoi^ 

to  feir  litigation ;  hnt  it  was  not-  to  b^  eiHaj3ltl«Mil^%r 
a  matter  of  course  that  the  relatloM  of 'ft^^paJrtJ*^ 
ceased '  shoidd,  upon  diall^gteg  Ids  ietthStfittti^^tM 
eUtitidd  to  their  expencesf  out  erf  tht  tetet  «ltoto.v>^^SJ 

iMi  AUtmayi  Orfhuay.  Act.  Item  tf-V^mU^^Ottm. 
rtcmnj^  Moncrkji  Whigham.  Jkip..  ft^lffe^WivtS- 
Agent.  Alt.  /#;^»  Cockbum.  Jams  Ty^\^^\^ 
Affent'        Sir  Walter  ScoU^  Cl^rk. ' 


»:       > 


^  -A  M 


<         4       ■      k-A 
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•  SECOND' OmtSim^i''    ..<r.iaoiioH 
ffb.LXXXVI. Jl%l*iK"te«ft» 

[ts  BlilZABETH  HOUSTON  AlJuf  OMfi^^Jfe- 
cutors  of  thte  deceased  James  HEimiT'  HottHJON,'*^ 

ARCHIBALD  SPIERS,  Esq.  anU  OrffiHiir''^-^ 

■  •:.■    v..  n't  It 

AtmoifSB.— Letter  op  CbSsimt.— lVr»e«#  A«**^ 
gtwOed  a  ktter  qf  guattmtee  Jbr  a  wffe»  y^W*' 

tend  pears,  and  tM  parties  haeii^  acted  ^itke 
j^M  thai  this  Utter  emtmued  to  cover  Ike  'Mk 
dawn  to  ^  perhdaftheifaihife  cffhe  draHMr,  Ht 


.v^^amrs,  tkeguanaUea  eemed  to  cperM^eMtfye  W«.  S^^ 
.1^  ike  Jk^  ffemr^^Fcumd^  1#4  That  ihe^edibor^  r^^^^^^ 
. imstei^uiitled ta cf/fe  agahutihe  cai^wwrnofi  ^o^^ 
^^gutiffwitge  ^  the  b&lance  qf  Meir  aamnf  ft»  it 
ti#fiiM{  at  Ae  end '^  the  Jirat  year  (when  the. nfiw 
'  r*afwfe>qf,  draip^  commeficedj  e^ept  in  so /or  as. 
.^^Aat  balance.  u>ae  reduced  by  cffUr  remitiances  hehw 
H^.iOiemfa  for  ^hich  ike  cautioners  were  hound, 
edfy,  '^SCh0  tkeereditors  bad  not  lost  recourse  qgmnsf 
&e  cautioners  hyfaiUng  to  intimate  this  balance  at 
iiieihaeimken,  as  it  now  ojppeared,  by  tkejbrmerjudg^ 
'  fnint  if  the  Ccfwrty  their  transactions  ceased  tobeen^ 
titled  to  the  benefit  (f  the  guarantee,    9dly,  That  a 
^gnarantee  for  reimbursemetU,   *  together  with  all 
'  damages  and  contkngenaes!  covers  the  ordinary  * 

charge  qf  commission  on  the  negotiation  qfUUs. 

The  defenders  granted  a  letter  of  guarantee  to  the 
Honourable  Siqicm  ^  Fvasjar.  and  Compwy  in  the  fol- 
lowing terms;-—'  We  request  that  you  will  accept 
'  t)^  j^if^viap  ,w^ch  Mr  Walter  L<^^,  ot  my  oth^ 
.^  persons  by  Mb  appointment,  in  writing,  may  draw 

*  qm  jjc^  fxioxfi  im^  tp  time  on  account  of  .H.  and. 
^  B^^aird^  fou)3derSi  at  the  Canal  Basin,  near  Glas- 
/  gow ;  and  we  hereby  jointly  and  severally  agree  to 

<  guar^fftee  your  reimbiursements,  togetlier  wi^all 

<  damages  or  contingencies  that  may  occur  to  you 
'  '^KPivthe  engagements  you  may  th^eby  cop^e  uqd^, ' 

*  sH^sika  extent  of  £7000,  for  the  period  of  one  year 
^  jgEom  the  8lAt  qf  December  .18Q8,  wl^n  the  amount 
'  \flliy<Wf  ^outstanding  acc^tances  not  remitted  £c}r,  is 
'  ^be  ^niiduc^  to  £600Q,  and  tbeiMi^orth  th^  spa.  to 

*  ^  ajs^H^  i»dv«ed  £^OQi^  until  ^  ifipfc  be  U- 


^4S  JiSm^m  OB  7<Q£  Jio^. 

'f  ,(gi]4i|te^  ip(liii^  wilL.be .4  ijke  end  tdikfi  fmKt^HW^ 

^^^     ^.  ^  '^=^^  wti^chtuae,  43ubJ6C]t  to  the  en^^naii^  redne- 

ivfiiiiex^^  f.tio&s'tlusgttaraiitMis  tosemaia  in  ffiH  fpwdi.msuBi 

cau^mmi      -  wef^jljiv  undert^,  that  tke  ^amogmt  jof  yoor.^o^* 

^^^       '  g^gi^miiits  i^om^time  to  time^all  be  Mwj^  prp- 

'  vided  for  by  reipittfuiqes  ia  uiidoixht^d]g^||;ood  iwiUfl 

. '  <m  bankers  or  otli^r  ^nidlygoqdiuiii&eB  Sn  Loiidep, 

^  n^t  living  more  th^n  6istjr-£ve  d»ya  to  rv^i;  .efldi 

<  Mmittances  to  come  to  hand  at  least  mx^d/uys  befi^fe 

*  your  acceptances  (lor  wldch  they  are  ivtaadedf  to 
'  jNToyide)  shall  &I1  due**  In  consequeace  .qf  tihis 
letter  ^  ewyes  x>f  bill  tran^aetiq^s  took  place,  vt^ch 
cw^ued  dpwn.  to  the  fajilnre  of  :H.  aad  R.  Baird 
and  WaUmr  Logan  in  1811 ;  all  parties  havi|ig  isithe 
meantime  acted  under  the  in^pre^sion  that  Hie  §iia^ 
rantee  continn^  in  full  effect  during  all  that  time* 

.  When,  in  coueqnence  of  those  faihires^  a  demand 
was  made  against  the  cautioners  upcm  th,eir  giuw^- 
tee^  they  objected  to  the  manner  in  which  the  bills 
had  been 'draW9 ;.  which  defeoce,  by  a  dedaion.al- 
Mady  reported  ,(Fac.  Coll,  4th  jdardi .  1S80^  ^ww 
«UStakied'to  tli^e  effect  of  finding  4bBt  *Mke,  dMfts 

<  of  Wetter  Logi^  for  bdioof  ^^        and  H,  %hd 

<  upon^  and  aecepted  1^  f'rasei:^  PerriJig^  Godik^y, 
'  -fibaw.  Barber,  andX)oi^iany,  though  aul3iMi<ed'  by 

/  Fres^  and  Company,  or  the  Honourable  Simon 
^  f^ee^,  end  James  H^iry  Houston,  tbB  s<de  partners 
f  of -that  GomffiiAy^  ^r  of  its  successors,  ^raaerii  ^Hous- 
^  ton,  and  Oon^any^  are  not  to  be  ^held  as  entitled  >to 

*  tbe  b^^  of  the  obligation  of  guarantee  granted  4](7 
^  the  defenders/  The  'effect  of  this  judgment  was  -  to 
And  that  -Ae  drafts  drawn  by  Walter  Logen  after  the 
1st  Janaary  1810  did  not  fall  nnder  tibe  guarantee. 
The  balance  at  that  date  agmnst  him,  <m  Ms  hiXl  ae- 
eomrt  with  Fraser  and  CoQipaay,  was  £7180,  4#r 


M06''ot  Whibh  Hhe  defender^  T^dre  liAbfo  |i^  lieir^s^^riSM 
^iiirtallecfJ'  iBut  they  liiaiintMned,  iecfadiy.  That  tliia  ^^^^^ 
Wlan'c^'had  been  extinguidxed  by  the  s^bBtqvMit  re^^^^^<^ 
)lAtVS!A6es  o/Wftlter  Logan'  to  (he  houae  t€  IPtBai^,  cmjhn^. 
fWuSfon,  and'Cbmptay,  after  lie  had  commenced  ithe  ^^"^ 

^^teih  df  flrawing  oh  Frader,  I^erting,  and  Company. 

*The'CbitHt/np6n  this  point,  on  which  the  argument  ia 
aOr^y  Reported,  35th  June  1824,  (see  JFkcr.  CbB.) 
VbvihA,  *  that  the  defenders  are  hot  entitled  tor  dtfive 

'  *  benefit  from  the  remittances  made  to  the  new  firm, 
^'  exMpt  fn  so  lar  as  these  remittances,  when  com- 

'"''liiarecf;  at  any  one  period  of  Ae  account,  witii  Ate 

''^  dhitb'  drawn  by  Ldgan  xm  the  banking  fieniM  of 
'^^  Vifasety  Pbr^ng,  and  Company,  had  the  eiEect  of  Sft- 

^  'Aidhg  We  balance  beloF  the  amount  fixr  whkb  iMe 
'  dcffenders  were  bound,  as  the  amount  stood  in  iKe 

^'eMbf  December  1«09/  And  their  Lorships  after- 
Hiri^flBs  (iM  December  1825)  '  a^^o^red  of  jtiie  prift- 

'*  dpte  of  dcccAmting  acccnrding  to  which  Mr  iLogaiat's 
^  rendftlA'ces  td  "Pr^ffser,  Houston,  and  Company,  are 

'^'to  be  stated' on  the  dates  of  his-maidiig'  fiiem,  aad 
*^Ks  drafts  on  th^  date  of  his  adriiiag  4]}am:  And, 
^^tt  respect  parties  differ  as  to  the  effect  o^  Ae  kitav 
*  locutors  alreiEidy  pronounced,  appoiHt  the  part|BB  ito 
^'  jirepare  c^ses  oii4^e  c^ect  of  these  intedocutctrs,  and' 
^  -ittTsuch  parts  of  the  caufie  aa  shall  be  sheytna  to  fie 
« 'tffifl  undetermined  * 

Applying  the  principles  of  these  two  laat  tndings  to 
the  state  of  accounts  between  the  parties,  it  appeared 
that  the  balance  of  £7180,  due  on  the  81st  Skcemher 
180SF/  had  been  reduced  by  subsequent  over  renrittan* 
ces  to  £.5789f  being  exactly  the  sum  claimed  in  ttie 
aunimons.  And  the  questicms  that  remained  to  be  de- 
termined between  the  parties  were,  Ist,  Whether,  by 
the  terms  of  the  letter  of  guarantee,  the  cautioners 
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y^yt^ \*i6.  Cffvid  in  my  efveot  he  h^^^         mare  than  £4000  86' 

H^nT&c.  *^  **^  ***  '^^  December  1810.    3c%,  Wl»<|iep  dit 

«.  spien,  &c.  o^itors  had  not  lost  recourse  against  the  caiUionitai' 

CauHoMT.      fnr  the  balance  due  on  the  81st  December  Jl8fl9>  9bjr 

^ii^0f       faiUng  to  intimate  it  to  them  befae  1811^  wbe&tiitt 

demand  was  first  mvle ;  and,  S<%,  Whekbet^^a  jft^agei 

of  commission  at  the  rate  of  one  hsif  per- yeenf^  (M  tibb- 

negociation  of  the  ramttances  was  propeiAy  iHc IjInOpd 

under  the  guarantee.*  '     r-   •  v^  U^i'^^ 

These  points  werfe  argued  in  casee^  in  wkidn  tfad19e- 

fenders  pbaded^Ui,  Etm  suk^posing  tkH  Hhd  {mit^ 

suer&jean  still  make  any  claim  up<»  the  guasante^  it 

larcleaf,  £ram  the  terms  of  the  letter*  thit  i<9aJi<)funt>ift 

limited  at  the  end  of  4he  year  1810  to  £4000^  «ul 

^BiBtriSbe  cautioners,  not  having  reeeived  inltimldidA'jai 

tint 'time  that  outstanding  bills  to  a  lajqgeriaiMMUl 

ware  anprovidad  for,  were  entitled  to  holdithemaeltQa 

rilievcd  from  any  claim  exceeding  iihatsmo.  '^vrnoi  viiJ 

^  Sdf  By  the  oonmion  principles  of  eqmfy^  creditMi 

arc  bound  to  give  reasonable  n6tiee  of  wtnt  >of  itrndsi 

io'cautioners  from  whom  they  meoA  to  openM  'thAitt 

rdiief;.:but^  in  the>presenli  oaec^  Metes*  Ibaaaxi  mA 

Company  gave  no  intimation  to  the  cautioners  of  ttus 

balance  due  in  1809^  for  whith  they  ^mow  li&Ue»vifin- 

til  1811,  '^v4»em  tbs  debtor  hady>  becoqtei  hitntaiipta 

iVom  liie  nature  of  this  giiarantee,  it  waa  ^tiUinMm. 

incumbent 'on  A^  eroditdr^  to  gi^e  thi«  iBtiiiaLati0i&^ 

betouse;  by  the  tei«ms  of  the  letter,^  eaah  set^of  UMk 

drawn  by  WUter  Logamwene  to  be  provided  f«|  1^ 

r  Tbeiewas  also  a.  question  as  to  bills  to  the  amount  of  £2000  accepte4 
by  Messrs  Fraser  and  Coxnponj  before  the  date  of  the  guarantee,  and  cur- 
rent it  the  tfatae  of  its  fiommeiitenMSBt ;  but  as  those  were  held  te^^  be  «iW 
b7itb«tfii«treiiiltanQesin^l4<)0,;whiehpQntspoiidedtothe  dat^es  at  irh^|| 
the  acceptances  beomne  due,  it  has  b^en  thought  unnecessary  to  report  the 
argumcni  oA  this  head.— A.  tJ.'      '      *'  '  .'    '        '* 


rtaiittttlc^  oodniBg^  te  hand  at  leiiBt  iflra>  di^nbefiiveP,^^^ 
tUraooc|rtaiioed  fell  duei    "Wlfeeneveffi  theroEGOie,  Iiogani 
fit^cdito  pMvide  for  his  drafts  in  tkist  rr^fr  Frasw^ 
apA  Oott^pavjr  we«e  bound  to  intimate  UmitOiUmcauHaiur 
{piteitars  of  4fae  guarantee  with  the  same  aecaracjr  as^^ 
isOTqbifedstiyMdrds  a  cautioner  for  the  due  payment . 
ofiia  Wl  of  «zohange/ 

tyd^'Axd^Koge  of  eammlssion  can  in  no  event  be  co^^ 
vered  by  this  letter  of  guarantee. 

*-»aiiAt  ]tturrfuera:  anmoend^lMti  If  «faei  bill*  trani^ae- 
ticmy  hdd  gme  ouiin  the  wayl  that :  wm  ^ntemplatedi 
tft  thi^Unue  of  granting  the  gnarantee^  down  >  to  die* 
endriQff  U10»  ift  is  no  doubt  true  Itot  it  would ^havei 
Iken  iShe  duty  of  Logan  and  his  eautioiieia  to  have  rc«-' 
dnced  the  iMalance  due  to  Eraser  and  Company  ti^- 
£iMOi  bdoM  that  period.  This  Was  an  obhgattei,' 
Bot  ion  the  pursuers,  bit  on  tiie  guarantees.  But^  i>y- 
the  former  interlocutors^  it  Ins  been  decided  thafc  iber 
kMei5  of  guarantee  ceased  to  cover  the  bilis.  drasni  af« 
tclP  Abe  l^lirt  December  1 809.  The  pursuers,  therefore^ 
nont^dflthtt  Ihe.balaaea  which  remains  .unpnd. of  the 
linm  fbr  wUicb  the  catttkmera  weve  liable  at  ihat  peti 

.iiSii^fpJifiia  naw  fixed  lin  the/gworal  e99e«2thafi  whmiai 
gMpraotee  is  gwven^  ite  benefit  is  noA  lost  bgrr  a  failure  tfh 
gmi  imawation ; .  ManaMd  r.  .Wejr,  Sitfii , Jjmt?  17494 
iUiMr^ ;  Qamilton  v.,Q^\jS^  and.  J^^iOpp^SkStl^  J)in9]]|7;4Cf»i 
JUdf. ;  .and  lSsm9%V.  Wrig)iti  2d Juw  }8P8^ :J(<br,  {«• 
tine  jHresMtcase^thai^tattibeiifi^ucitiQpal^^tipiti^ 
lion;  because,  by  the  very  terms^of  the  guarantee^  it  was 
to  cover  transactions  current  for  several  years.  It  com* 
WViced  in  January  1800 ;  and  althpugh  tl^e  .defenders 
have  now  discovered  a  slight  'change  in  the  mode  of 
drawing,  which  has  enabled  them  tp  cut  off  its  operation 
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i2M^.i82iff.  ^^^^^  ^^  Jwaxiaxy  1810,  tfaeer^  is  no  dMbt  tbat  ifr 
^^  y  ^    parties  contiimed  to  aet  on  the  foith  of  it  down*  to  ;tM' 

?sS«I  &^  P^^  ^^  Logan's  failure  in  1811.   Th^rt  cm  theri&tfai 
be>  no  imputation  of  undue  delajr  in  ouddng  lOlb  4»* 

j^^;;;^'      mand  against  the  surrticis;    The  obligulao>x  In  H^lt^ 

crgtUL         f^j^  Qf  guarantee  to  provide  for  acceptdnce^  by  remittafr^ 
ces  coming  to  hand  six  days  before  the/feU.ditt^  wiB  - 
Ml  oUigatioii  in  fatomr  of  Frtoer  and  Ckmq^any,  ^aiid 
not  of  the  cautioners.    The'  former  might,  no*  diHriMy 
have  availed  themselves  of  it  to  demand  good  bills  in  - 
Loi^on  btforedieir  acscepCaboes  felidua;  iMit  tlieriM^'i 
teiv  besides  promising  diat  seocirity,  expressl^^%rteA^ 
to^ebnbandtliem  fer  theil5  engagements  to  fhe'ei^^i 
tenet  of  £7<K)e  for  Ibe  first  ye^,'  and  so  foiti:  ^iiiliil^ ' 
'  tile  whole  be  liqllidated.r  ^  ' 

9df  The*  suireties  expi^essly  gfiarantee  the ' '  Hftlnfi^ : 
'  biffsementsi  together  i^ith  all  damages  *  sobd  MhitMs^  ' 
'  gendes/  whidilatfanr  wtirAs  afcre'  Bilrefy'hrMtf*fettOa^  ' 
to  sootnprehend  the  ^^ttinalrj^' comtais^ien' dntiil')^ 
albsnohr traBSBetkfBl9.     •  ....-.■•-.-' .*  u  I'-iqj 

iLani  AS9wmf  ^m   of  ept«^t(;^  1^' -^TMiir  "Mllltt 
delay- of  itftiniiition  waS'fMal  to^ewUble  iflaiiir^^Mfta 
lng:iq>on  the  tetter  to  e  fhietuatiiig  6tiligafei(m/  ^fMTi  ' 
I'aaJbefeiDg'tliit  bills  shtftOd  M  96<lgM^  to^kAsil^rs^l^ 
thaVtw^m  drtiivn }  etid  thaft^  tih«refekfe/^f|j»ifcfleff ^M^ 

spedfied 'time  bef(^^e  alki^jfitone^  fOimil'  ^  SMl^, 
That;  M  all  i^^6nti^»tbeMutt6n^s'bb«Id  no^  be  1>9dliii 
for  more  than  L.4M0'«ftei'9tilt^DM$imWr  18091  ^^f 
X{t^%,  that  the  guarantee  did  not  cover  the  commis^ 
sioti.^  •'     '         ^^  '  •    '  ' 

All '  the '  ofher '  Judges  concurred  in  -thinking  the 
ptu-suer's  argument  well  foimded  on  each  of  the  pOiiits 
reported — ^holding,  Ist^  That  the  doctrine  with  re- 
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gard  to  intimation  of  the  dishondnr  of  bills  of  eaL^^^^j^«^ 
change  to  a  cautioner  did  not  apply  to  this  ease,  where  Housebnr&c. 
the  guarantee  wa«  to  relmbuorse  mon^  •  advanced  on  ^  ^p^  ^^ 
acoonnt  ^f  bills  accepted  on  the  faith  of  it»  and  was  Cmuiotar. 
coatemfiBied ,  to  extend  for  several  years  ;  therefore,  CMit.^ 
that  no  undue  delay  in  making  the  demand  had  taken 
place.    Sk%,  That  the  dkcoveify  of  a  common  error> 
or  intfier  the  application  of  a  principle  of  law  not  con-i  t 
tem^Iated  by  the  parties,  .having  prenteated  the  opera^ 
tion  of  the   letter  of  guarantee  after  the  31st  of 
BefMubir  tUQ9»   the.  batonoe:  mtat   be  locdied   ta  ' 
asfyi^i  waS'.ati^iat  date;    adds  €hi^  for   mhatater  ^ 
pa2;jt  of  it  still  remains:  uiqiaid,  the  eoiAionflirs  nMut 
bei  liable  im  the  same  way  as  they  were  at  that  time. 
And,  la^^  that  the  words  of  tibe  gMroritee?  Wett  com^ 
prehaMivcenou^  to  cover  theorauhi^iiiini;  or  ofthar* 
wi^tthat  gu«h  a  chaise,  beiiigi  a  usual  lynd  propor'  purti 
of  f^.espt nca  of  eadi  remittaaee,  fell  te  dieuiish  theiv 
BXif^f9tjar0imff^  y^^^^  wottld  have  die  aaone  efifeot 
upon  tibe  sum  of  the  balance.    The  J^Bowteg  was  Act 
judgment  pronounced: — ^  The  Lords, ^c*  repel  the 
'  ci^vdetwvs  stated  fc^/Aedefooders  to  4he«iM»mtflDJiiite 
'  rw^ortsi^raaddeciorBaiid  ontaiu  4he..said  dtfitedeitif 

'  ofi£d{7^^1jLS'^Jdi.beiiigihe8iimiConcIluledfler^^ 
'  af^]|i4sl£9^:by<tfa0/iirflb  brancbtof  the  accbuatantfs 

*  lAftLiDbcraabw  lasl;^.  with  inttrest  ^  tbs  ^uM^of 

*  £565A...lQB.ias  ajpriacB^ tsum;  fimm  4iaAi 
'  ysil  apdini  time  cemii^titt  feffm^ant' 


«  ♦ 


•  tt 


Act  FuBarkm^   Cockbumf  More.  Ah.   Gteenshidds^ 

Jtuiherford^  Hopkirk.        J.  Snudh^  W*  S«  »nd  •/•  G. 

•'^&opKr3fc.  W.  SrAgeiits.'    '  F/^'^    •     .   •   .'i.      r 


I  • 


•    u. 


M4  111— mm  oPiVHs        uo.m. 


*•      •».!        1         , 


SECOND  DirisaoN. 


t      • 


No.  LXXXVII.  Mm^  VI.  ISflfi. 

.  -  »  » 

WILLIAM  MIRRLBiaS 

agumtt  -..  .ot.vvk  * 

BENJAMIN  MATHIE.         .«  h4(  * 

tipon  his  prqfesnanal  reqmisibililjf  f  Kimn  ^ 

JAME0  B&OBiE)  1^  a  deed  of  MtttoneM,  ti^tfMytHMtfa 
wliole  property/ heritable  and  Mo^liibiat^UlWilliiii 
mnrleeei  George  Mtnmtoeb,  ^M|id  <  Aei»ui«lMi>tlMawt»" 
8M0,  in  trust,  &r Hie  purpoM  <rf^realiziagiMi'>fmi[<lij 
«Dd  payiBf^  ariaukies  etuii  of  L.IS  'toJviui^flMdftl  *^ 
aiar  aod  jmrikir,  hk  brother  jpd  nephfitii^B^  inaali* 
Bttky  of  L.60;totJtt8  dieter  MwyBniie^^ttwiMiiil- 
M>ike  gETO  ihe'liftraal  <rf  a  4irrtHiig  jmwm  4^  AliiMfufr- 
thef*,  *  to  dilrfde  the  whole  iM^reraMi  Afrofi^eiMn 

*  real  and  ^icrNmal,  togellMr  vrith  ^^tsm^fi§MAmai^- 

*  whidt  ant  to:  be  inrarted  for.  tl*  piyMtet  tltihe 
^  foresaid  amiaities/  so  ^sostt  us  die  amniliisirtMir 
^  oease  bjr.  the  death,  of  4be«ewi«d  aaniiiMnlB^ttfes 

*  also  the  prioe  of  -the  dwriiiiiffJHwe^  mfckh  I^httfre 
^  gtven  in  Mftsent  to  4he  said  Mary  ^ifoodsij^aiadAtAudi 
'  may  be«>ld  bf  «y  trturtees  after  lMr'^MlMtbM«d>t 

*  sQonw^  between  Jdtax  Barr,  my  n^hew,  Jnmwi  ^a^d 
V  William  Barr^  his  brotfaecd,  and  Maftha  Bluf«v«Iiifr 
^  sister,  eqttafly  among  them,  and  share  and  aha^e 
<  alike ;  Md^>ifif^ eiihet^ qfOemi^  dMk,  fiiwatr» 
^  iheir  re^^^PS' neM  ffirim    Awdf^c  the  said^tm^ 
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*  tees^  and  major  number  of  them,  and  survivors  or*^^'*^  ^•■•' 

*  survivor  of  them  aforesaid,  their  greater  encourage- j^^^J^J^ 

*  ment  to  acc^  of  the  joffice  now  committed  to  them,  MatWe. 
'  I  hereby  declare  that  they  shall  not  be  liable  for  fhi^. 

*  ouiisiotts,  or  for  doing  any  kind  of  diligence  with  ^^^^"''^^*^ 

*  respect  to  the  recovery  of  my  debts  and  subjects, 
'  otherwise  tium  lb  thiem  diall  seem  proper,  nor  in 
'  Bdidum  iot  one  another,  but  each  for  himself  and 
^  his  own  aeftial  ixittomissions  only;  and  that  they 
^  be  at  liberty  to  appoint  a  factor  under  them,  for 

^*  wbam  Aey  dMdl  aot  be  liaUe,  ^vid^  ho  is  repiit- 
^  «l  ■rii»nt  mmI  lespimaible  at  the  4ioie  of  hifi  afpeint- 

*  ment.* 

« 

The  maker  of  the  settlement  died  in  1791»  and  was 
«ti*«iMd'by  an  tlie  imnmtants,  and  also  by  the  Barts, 
'Ul^fiMphews  and  nieee»    All  the  poiQons  nam/ed^^ 
twataai  aeaaphid ;  and  tite  mimite  rf  their  firat  ipe^t- 
jft^r^boMitlwt  '  The  trustees,  coasiderii)^  the  state  of 
"fe  Itt  BMdisfa  subjects  and  aiairs»  and  that  they  can* 
*ifim*^«Siihi^  aefc  ca^ioifitiiy  in  the  management,  th^y 
'ffe  will  iTMieslfatfcie^  wMter  ja  Gk^^w,  to  be  their  f^c- 
ftitdBlA  ThvfddccNUied  kit  bi^waen  nine  and  ten,  tbqn- 
•MaA^ipewnAi^  OQBristuig  diiefly  of  > book  debts^  fMad^a 
'<  pMitt  lasplif ir of  bate,  vgmsf  of  thaoi  be^ng.  for  squall 
4»Af. ;,  JMbr /KatUe,  ^besides  aotii^!  as.  fmrtor  for  the 
ilirtrtiefc^^  jparfsraied  att  tiw^law  J)iMim^g»  onfiTWrted  with 
.•'4fa^ltra■l/;  rand^  :£Dr  the  tna»ey  rs0ovw»l, ^he  wm  al«    . 
^iw^ed  li  iwlmniMriim  of  aj^jtw  4Bg»t    ^    ^ 
"^ '  /if  ifMatlMidkdr  in  1707^  and  was;  smedp^  in  ^the 
imatk  Tniiiay miirt  by  the  defender*  his  brother  and 
IHurlDeff  in  business.    At  this  pmodf  the  only  purposes 
of'  *hft  ttust  that  MMiaiaed  uaaccopipUahed  were  /the 
'pa^nSBk  (tf  the  tfmniitietf,  and  the  divisirm,  upon  the 
-dosith  of  the  annmtants,  of  the  capital  sums,  and  the 
jpftoeT-sf  die  hoUM  lifoMted  by  4>b»  of  tipma* 
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^'^^^  ^rindpal  MOiuitBiit,  Mary  Brodie,  di^rf  m  1805,  kar- 
ing  survived  the  testater^s  nephews,  John  azid  WiUnm 
Barr.  John,  hfivin^  no  children,  exeented  a  genoal 
settlement  of  the  whole  propertjr  in  favour  of  John 
Barr,  junior,  his  hrother  William's  only  chfld,  to 
wlKim,  in  1804,  WiUiasti  Mirrlees,  cue  of  Jwokb 
Brodie's  trustees,  was  appointed  &ctor  heo  trntotitt 
The  fund  which  became  divisible  u|mki  the  deadi  of 
the  annuitant,  Mary  Brodie,  was  divided  into  four 
equal  shares,  of  which  James  and  Martha  Barr,  Jones 
Brodie's  nephew  and  niecey  eadi  got  one  share  iv  dwir 
own  right,  and  the  half  of  anotiber  in  right  of  tbo^ 
brother  John,  as  *  next  of  kin ;'  and  the  renarinnig 
fourth  share  was  paid  to  Jdhn  Barr^  jnniar,  as  ^  neact 
*  of  kin*  of  his  father  William.  Bvty  on  the  aiqyoei^ 
tion  that  the  reversionary  interest  in  Ae  ftmd  vested 
at  the  death  a(  the  testator,  this  wa&aa  enoneous  divi* 
sion ;  for  John  Barr,  junior,  ought  to  have  suoeeeded 
to  his  uncle's  share  in  virtue  of  his  settlement.  Upon 
the  death  of  anoCher  of  the  annuitants  in  1807,  md 
of  the  last  annuitant  im  1814,  distribistfiona  of  the 
capital  sums  were  made  upon  ^a  same  erroneoiu! 
principle.  J 

/  John  Barr,  junior,  refused,  however,  to  aae|*iif 
the  sum  tendered  to  him  on  the  ooeasion  o£  the  hnt 
division;  and,  in  1815, brought  an  aetiom,  befarai Ae 
magistrates  of  Glasgow,  against  MinrleeB,.the  imijr  anr- 
vi  ving  trustee,  and  also  against  the  nepresentative  tif 
George  Macintosh,  who  was  alive  at  the  period  of  ihe 
first  distribution  of  the  liferented  fuMb,  condiriing  Aw 
pa]rment  of  his  uncle,  John  Barr's,  fturth  dme  of 
these  fimds,  in  virtue  of  the  settlemeiit  of  die  latter 
in  his  favour.  The  defences  were,  >Sr#^  that  the 
alleged  erroneous  payments  were  inade  in  ignorance 
of  that  settlement ;  and,  secondly,  tkat  the  benefieid 
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iiftavest  hi  the  Am4s  cHd  not  vert  ti»  the  deaA  of  Hbe^^^r 
annuitants.  As  evidence  that  the  former  defence  was  Mir^e* 
nanfeiinded  in  point  of  fect^  the  pursuer  of  the  action  ^^^^ 
hnd  referred  to  a  ^nrocess  <^  aliment  raised  in  1906yFaeior. 
sbotUfy  after  the  first  distribution,  at  the  instance  ijt^'^*'^^^^^ 
his  mother,  against  him  and  Mirrlees,  his  factor  loco 
ttdorim^  in  which  process,  although  Jdin  Barr*s  settle<« 
niettt  was  not  produced,  nor  its  tenns  mentioned^  nor 
AByaMiigicNa  mode  to  the  disposal  of  the  deceased's  um 
teicst  in  tiie  Mferented  fands,  the  value  of  the  succea* 
aioii  thei^^by  aefuired  bjr  the  pupil  was  a  subject  of 
discission :  And  in  that  process thefactor for  Brodie^s 
trustees,  the  defender  in  the  present  action,  was  agent 
fixT'the  moAer  of  the  pupil,  and  subscribed  according^ 
J^'-att  (the  pleadingB  lodged  in  her  name. 
^  >¥he  magistvates  r^elled  the  second  defence,  and 
^'find-that  die  said  errolieous  payments  w«xe  not  so 
^•«tiiish!<«ni8Bions^  fer  whieh  the  trustees  are  declared 
^'hgr  the  deed  of  settlement  net  to  be  Hable,  or  asts  ol 
*'Ahe  feeter  named  bjr  them,  for  whom  the  trosteea- 
^are  al8<^  dedared  hy  the  deed  not  to  be  liable,  aa 
*•  poaittTe  aatsof  management  and  intromission  by  the^ 
'  trustees  themselves  :  But  find  it  not  sufficiently  \»^ 
'..strncted  AsA  the  defender's  father  (Macintosh)  was 
^ -aware  timt  the  late  John  Barr  did  not  die  intestate^ 
^^ibut  left  a  settlement :  And,  befwe  fiirther  judgmenA^ 

*  laBow  the  pmrsuer  to  adduce  any  proof  he  may  have 
"^  to  hrmg  ferwwd  on  that  head,'  &c. — *  With  respect 
^  ito  tiie  dander  Mirrlees,  find  it  sufficiently  instrae- 

*  ted  that  the  said  defender  was  aware  that  the  late 
^  Jeha  iBarr  did  not  die  intestate,  but  left  a  settlement ) 
^'ttlso  find  it  instructed  that  tiie  said  erroneous  pay« 
^  tneata  wtee  made  to  persons  who  had  not  established 

*  anjju9  ewigendi  to  the  said  sums  in  their  person/ 
Ami  upM  tbeae  grounds  the  inferior  court  pronounced 
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No  farther  steps  having  beea  taken  againeit  MaetDM 
toflh^  the  cause  was  brought  und»  revieW'  of-  Umi 
CoMTt  by  Mirrlees  only.  Lord  GiUies^  Qo^Unnq^i 
foumd  tibie  letters  orderly  proceeded;  and  MxpAemt 
aoquiesced  in  his  Lordship's  judgment,  having,  ia  the^ 
meantime,  raised  the  present  actioB  of  relief .  agaiHlsti 
the  defender,  Mathie,  on  tiie  ground  that,  as  Cictati 
under  Brodie's  truAt,  he  took  the  sole  dkat^-ofridH 
viding  the  funda  in  question.  Tlie  Lord'  Qrdixua^ 
I^itHiiUy,  havic^  decerned  in  terms  of  the.  oeoehiaiQiMii 
of  the  Kbel— 


reclaimed,  uA  pleaded^TbB  dutiea  "Wtmbi 
he  emgagel  to  perform  were  merely  those oi  asymaii^ 
nary  faiBtor*''*-^^  collecting  the  funds  belonging:  to  lAtfk 
tettst^estate,  •and  appropriating  themiaocordingito^UMK 
direction  of  his  constitumls.  Tbere  if  a«fc4t  mstigft 
of  evidence  to  prove  that' lie  imdertoofc  tibttiwiute 
managwiwit  of  the  trusty  or.  to  relieve  'theiftnaatasA 
of  all  responsibility.  It  cannot ,  be  pvetqiMJted  jAf^ 
a«Q!c  anticipated  kgal  difficultjri  with  r^ard  to  tbUlU- 
yteion  of-the  testntor's  esti^  orany^iothw  jmMdtf 
the  trust,  was  the  ocoaeion.iof  thotni^^cnstmeiiibii^i^iii 
factor;  and,  assuredly^  the  drcumstfmfe  di^HmnA^ 
fender  beiii^  al^o  occasionally  einpl^ed  in: the  ^miMte 
city  of  law«agent,  in  business  ownectN^  fHfit^j  r^ 
management  as  factor,  cannot  infer  a  greater  respMM) 
ability  tiiaa  would  otherwise  atto^i  :to  jtlMi  J^ifter 
character.  Nor  can  it  be  truly  a}li^[^)!tt^i(t^ 
amount  of  the  cbaj^es,  either  for  faetoorfi^ej'pCiloib 
fefisional  epx^loymenl^  at  all  sa«(tio9s..api7  «M|k  ifUri 
fereoce.  ...  ,r-,j.  .tu.,-. 

Kvfo  supposing  the  defender  luid  bflWt^ilfi^M 


4ito''d!bitillNftioiLB,  ke  couki  not  be  dsiyrffeabla 


professionally  with  n^ligenee  or  ignoraaee,  in  aidopi<>^ 

iag-AxfiwSi  of  the  deeeased  aa  the  oldy  rude  of  division,  Matkie. 
iBiikss<fae''had'beMi*made  fully  awarc  of  Barr's  setlfle-j 
m^irtj  (imd  his  opinion  a^ed  as  to  its  legal  effect  npon*' 
Aft^riglAs  of  the  l^ntees.  It  is  to  no  porpose  to  ire* 
ftil4eithe  process  d?  aliment  as  proving  the  defender 
Unkkmlmn^in  the  knowll»dge  generalty  of  that  set^ 
tioiMAt/  Jlctt  didy  was  the  commencement  of  thart 
ptbcdMB  «dbB^itent  to^the  fi«Bt  distribution  «f  the  Mfe^ 
Beiitediftldd9,>'btit;  fer  any  thing  tiiat  there  appeared,' 
Hie'deed'Miglrt  not  hate  dfeappointed  the  eiqiecta&cry 
of  the  next  of  kin  of  the  legatees  under  Brodle's  will; 
Besides,  the  process  of  aliment  was  wholly  uncon- 
afaslM  withi  the  trust  afik&ps  ;  and,  consequ^Ktly^  49ie 
detondet'd  attention  camot  be  supposed  td  hm^  beau 
djiectod;te  the' possible  comequenee  of  Barrnot  dyii^ 
latAsiatB  on^tlie  rights  oi  his  next  of  Ida.  *  In  tfaesv 
dwutaifitaQtseB,  to  hold  ithe  defimder  HaMe  for  Hie  em>^ 
ntoti»  pajMients^  even  snpposliiq^  bin  answerable  pro*' 
iMsiomdly^' would  be  an  tmpreoedented  streldk  vS  an^ 
djfcHt'i^  ^tMspiARibMity J 

Millie  ptursittsr  stood  in  a  very  diferent  sitttation. 
BoUag  the  iMce  of  feotor  ifoco  teft^m  of  Barr,  junior, 
his^plea  of  ignorance  of  Ae  import  of  a  settlement  iH 
£l^inr  of  the  pupilv  eoold  n0i  possibly  be  listened  to,- 
aitdttg  that  either  be,  er  his  l^;al  adviser  in  the 
pvg^'a  affan«,  was  aU  along  in  pioBsession  of  thK 
deedi  -••'    -       ..  .    ^ .    •  • 

tjfi^j;  indeed,  thei«  were  grounds  in  law  for  inferring 
a^ibUigation  to  i^lieve  the  trustees  generally  of  their  ^ 
oAeial 'responsiliflity,  the  fact  now  alluded  to  wouldy 
in^e  4|aestidft  wi&  th^  pursuer  a£  least,  affdord  a  suffi^^^ 
dent  defence.  For,  as  Mirrlees,  so  far  from  iwsMmg 
aijfv  idMiM^tn^'v^hrtife  <tf  thbV  'deedv'acdepteA^tftie  shmtes 
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ed  the  trust^estate  acecirdiiigly,  the  dkKfendtf  wm  nfiPei^ 
^ititled  to  oQDclii^  that  no  injuatioe  was  done  to  the 
pupil  by  the  principle  of  the  diati&bislflkHt  ihus  deUbor- 
atdy  sanctioned  bf  his  legal  gnatdian^  actii^'  odflr 
the  advice  of  the  Tery  peraon  wh»  pc^epezad  Beit^ 
acttlenient^ 

It  is  further  said  that  the  defender  Mbjeoted  faiai- 
self  in  repetitioB,  hy  making  &e  erraneous  pajpinuits 
to  the  several  parties  without  rcquuing  oaafinnatioa. 
Bttt^  in  the  fini  place,  there  is  no  general  nde^  aodi 
w  is  here  asaamed,.  which  makes  it  oldigatory  aii:<an 
agent  in  all  cases  to  insist  that  the  esoratofes^.  or  next 
of  kin^  to  whmn  he  is  directed  to  pay  the  fimda  of  the 
deceased^  shall  previendy  Confinuu  Wheae  no  dcmbt 
is  ^atertained  of  the  pantf^  right,  as  in  llie  case  of  hfa 
•being  nearly  related  to  the  deceased,  nothing  fe  man 
common  tlum  to  make  payment  withoot  pntfamg  htei 
.to  t)ie  expenceof  obtaining  a  formal  title ;  and  it  a 
nnderstood  (hat  an  agent  thus  anting  iona^^fidr 
any  personal  liability,  Batyinthe^MMcfplace^as  Ae 
confirmation  of  those  who,  the  pursner  oog^  to  hate 
known,  were  not  entitled  to  the  sums  in.  quesdon, 
would  not  have  afforded  him  a  idefenee  against  the 
aksim  of  rqietition ;  so,  in  fact,  the  want  of  con&iiBa- 
tum  was  truly  not  the  ground  upon  which  he  was 
found  liable.  Nor  could  it  have  been  so,  consistemtfy 
with  the  tarns  of  Brodie's  will,  wfaidi  frees  the  trus* 
tees  of  all  responsibility  either  with  respect  to  llicir 
own  or  their  £act<M^'s  omissions.  Accordingly,  widle 
the  pursuer  was  found  liable,  his  cotrustee's  lesponaU 
bility  was  held  to  d^end  on  the  £BCt  of  udbether  lie 
was  in  the  knowledge  of  the  settlement  ej^eeoted  by 
Barr, 
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.  Fieai$d'}ff  the  pmrai0r««-I3ie  defesider  acted  ia  tke  17  May  i«m 
drntUb  eapadly  of  fisMStor  and  law«<ageiit,  and  executed^   ""-^v  "^ 
aceoidinglf^  all  die  professi^iial  >b«akEiie»B  caaneoled  MatUe. 
with  the  adminiBtration  of  the  trust    The  trnstece  „  

racioT, 

i(tmk99dL  on  faha  tiie  whole  management,  rd^ng,  as  Lmb^ApenL 
tiny -were  entitled  to  do,  on  his  professional  skill  and 
accuraqr*  It  is  an  undoubted  rule,  that  an  agent  ac^ 
ctfimg'tine  office  of  fiM^tor  under  atrust,  jpoiidlatjim* 
tfMMi  arlis.  These  ia  an  implied  ukidcrtaking  that,  in 
the  coarse  of  his  jBanagement,  be  omit  nothing,  or  do 
mif  thing,  4bal  may  involTe  his  constituents  in  persMal 
Imhilily;  aoibat,  to  candude  recourse  upon  him,  \viieve 
aaeh  liabflity  has  been  ineurred,  he  must  shew,  either 
that  the  business  in  question  did  not  fiiU  within  the 
ctPtee  of  has  raanagemMtt»  or  that,  in  that  piirticolar, 
he  aetad  under  q[iedal  instructions,  whidbi  it  was  his 
dnty  to  fodlow  inq>Udtly.  This  rule  clearly  applies  to 
ih^  diatrihotion  of  the  lifereaited  funds,  there  being  no 
evidence  whatever  that  the  trustees  gave  any  special 
jDstrudions,  or  at  all  mterfered  in  the  matter ;  whiles 
on  the  other  hand,  it  is  proved  that  the  defender  drew 
and  paid  away  the  money ,  and  prepared  the  discharges 
granted  by  the  several  l^atees. 
•  It  is  alleged  that  the  defendar  was  not  in  the  know- 
ledge of  Barrfasetttlement  at  the  period  of  the  first  dis- 
tribuMoiU  But  it  is  not  denied  that  he  .was  then 
amrare  of  his  death ;  and  it  became  his  duty  to  inquire 
whtHuac  he  left  a  will,  beii^  professionally  bound  to 
know  that  the  deceased  had  the  power  of  disposing  of 
the  share  of  the  lifereated  funds  that  would  have  bemi 
payable  to  himself,  had  he  survived  the  liferenters. 
At  adi  events,  the  process  of  aliment  proves  that,  at 
leasty  before  the  seoond  distribution  was  made,  he  was 
in  the  knowledge  of  Barr's  settlement,  and  that, 'in 
virtue  of  it,  his  nephew  succeeded  to  his  heritable  and 
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MathiAii^  ' .  Iras  iBfimiied»l>no!Hiatter  ^tiw^  4bBi^\ikt^'d0biMtlii^A 
raiZT"  .  not  -die!  imtestote:;  ito^itt  :#aS'  ^^row  ttdgUgedce^tflotfVr 
JUn^u^M^.  '  sone^  Mahout' (fltDfimqiniiy^-  thal(t2i8ialid;ilio*'idfippto 
of  Us  mteitefriaithe  funds  in'<qu68ti6iijf>>]ili(>«i  Aa 
etbeor  band^  tfae'eitfodemid  '{ntjUflfiiits  on^in^lAd\inK& 
fidaeLifidsr^tBlfiw  «f:Brodir«  «frtitonfiaD<-'^liifdii^ 
pleadj*^  fdr;tiie  tmsteeB,  prquuctod!  ^bjf  Aa' dtfcnflet 
Umsdfiasiiiieij^ifigeBt  iiif  Ae-adAm  «bBaqer$iiiii«il 
JBistaiiber  idiev  tdbethe  trao  eaidanBidoiiM^ 
as  fiHrtrffegthig'  a-  pa^Ue  wanC  «£  ardinasy  ^roiHb 
BfaAtab  AMI  ^lacouziflcv^-thB  licfaiidw'-wtlbaviYifbMMi 
Mfafejtothisramiildyars..    j    r  .   f  .   ;  io  if<»fmd 

iriBiat''iltie^definide^  tt^tntniittdd  thcf-telfawjbv^Biftl 
aiiliihig  jMgrmeat  .:wUfcoBt  ggpiifipg  i^lytnfipMBtidn? 
upkicio  ]|>  it  J  idkfc ,  net 'diaeorver  the*  tnia  qprindg^qof 

9piitfrt^tlie<cbi]8^lianD0B  tof  pajrfai^  TtoipavfieiB  vlid 
were  ndt  .tit  ^tfbuea  ^vdiadmrgs  effaetiudi^  ^ofloUtert 
Macdonald,  4th  Jan.  1757*  Mor.  p.  8527 ;  Mason  9. 
Tttoihv  4AF«b^  1787^  illbA  p.  8A8»tjr  jR.0i»vCiMb.v.v^ 

li.  p.  8^.  ,    .  ..       *        .     I      ^r* 

The  pursuei^ii  iccKiMmct  as  fao^r-Zipwa  M^'^ox 
Bottr,  junior^  is  irrelevant  to  tibe  present  question. 
For  the  responsibility  attaching  to  that  character  is 
not  the  ground  of  the  action  <yf  which  relief  is  now 
sought.  The  conclusion  of  that  action  was  directed 
equally  against  Macintosh;  and  that  coidd  only  be 
in  his  character  of  trustee  under  Brodie's  settlement. 

hofrda  RcherUon  and  PUmilfy  were  of  opinion 
that  the  defender  was  responsible  even  for  erroneous 
payments  made  prior  to  the  period  when  it  appeared 
he  was  in  the  knowledge  of  Barr*s  settlement. 
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^  THe^fiMg^tfty  of  4lw  C4p«vt  ^iilertafandi  nn'^j^fUMtauf^aiiij jMBf4 

ldd«1lM'd«feaBri6r^'liabffi^  on  tiie  £ntMathu 

iflieth»  ii6im»mw«re  c^lliat  setfleraent  at  the  time  „^TT^    • 
CiP'liiiiiiig'the  payniB^  that  he^wos^cM^M'  it 

Adt  W8p<^[isibie '  for  the  fitst  Brrbneons  distributiDiii 
J[iiaf»?ii&2mfe?  >deiil)ted  «of  iii»  UaliUity  evem  sfter  lie 
oriOici'tDithe-kDGvledge  of  that  fist;  for  Jhe . appeulBd 
toOiMaUbestt  ndslM^  by  the  pmsner  and  his  n^ji^pk  >ii| 
Mw^mmiagath^M  ~af  his  jimpiFs  affidra^  wfae.imiBtifatf 
faiMmndi^-tiy  iiB3rB>  IqiQwa  -attere  of  .the  laatter  thaa^ 
tfibvKfrfaermajaritjr  keh^  fiUftlKr  of  ofunian  tihati^tha 
ihliiidaiyhad: toasedtobfe  £ititoi^  lufora.the  liit dkfarb 
bation  of  the  funds  took  place^  the.Couitt  prdneusetd 
flift  jndgiHi±aH-^>  Siiid)  ttat  itfaa  deCmoder*  is  nofe  Urfble 
fnfMMBirtofjthQ^eminaatts  prnpn^eaAs  is  quartio]!^  madif 
1(f»irif|0iMTtp  ifaaip»ide68'<^  Qtotlbr 

It^ihatetiMinnteaffii^^  IBlAan^i  iBlfii;!  Aifl 

6ite  aed&atflM:  ^^ia4|e])ociitenfif>1lwIjQidlOtdft^^ 

(CransUmn)  Ivory,  James  Crawford^  W..  Sw,^  Agent, 

For  the  Defender,  Moncrieffj  BlackweU^  Skene. '   '      John 
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SECOND  DIVISION, 

No.  LXXKVIU.  itf«y  17.  Iflttl 

JOHN  M^CfULLOCH,  Esquire,  of  S^Mhcdm,    . 

aiidOrHBB«» 

ilgainet 

Sut  ALEXANDER  MUIR  M'KENZIE,  ml 

0TH£&& 
TrrL£  TO  rCTBSUE/— «/cr^  2!BjBnj4-*-P£B8QNAL  Q»i 

j£GTioKv~TAiLZi£^—- Por^  ff  4m  entailed  e^kk 
Junmg  been  eM^  under  an  aei  of  JPmrUament  ^ 
tmnedfor  that  ^eet^  m  erder  to  pa^  the  entedei^s 
debte ;  and  it  being  praeided  by  the  entaH.nniar 

.  xthe  usual  irritant  and  resolutive  eUmtee^  ikkt'Ae 
heirs  eneeeedit^  should  hold  the  estaie  ly  virtue  cf 
thetaibuef  and  hy  no  other  right  or  title  whmtseer^ 
Poundyfirst^  That  the  heir  ^entail  in  possesmm^ 
hoUit^  the  remainder  i^  the  ettate  1^  charter  prs^ 
ceedkig  an  aprocuratory  i^  resignation  iaconsiHent 
with  Ae original  iaibde^  on  which  charter  he.was 
u^fi^  ami  had  founded  in  his  summons^  has  no 
title  taismst  in  an  aetien  (jf  reduction  Aff  the  di^ 
trees  qf  sale^  and  of  declarator^  against  ^  pmt* 
dmsere  qf^ose  parts  qf  the  entailed  lands  wUeh 
had  been  sold premeue  to  the  completion  <f  theiU' 
consistent  titles  in  Us  person. 

Secondly 9  That  other  more  remote  substitutes  hamsg 
concurred  with  Ae  pursuer  in  raising  the  same  jmh- 
monswUchfosmded  on  his  uffeftment,  andcendudsd 
for  reduction  of  the  sales,  andremovalqfAepureiaS'' 
ers  for  his  benefit  and  also  contained  dedareiory 
conclusions  to  have  itfaund  smd  dedared  ^mtthe  sde 
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rigkt  tmd  HUe  to  1h$  lands  was  m  his  permm^-'are^ 
UkewiK  barred^  hy  the  defisct  in  his  tUk,  from  i^^ 
sisUng  in  Ms  ttctiim*  ^  ^M'Ken- 

Iirflfc  jrteriyea,  John  M'CuUoch  ekeeuted  aii  ^otaSlJ^J^^^ 
<if  the  estate  of  Baxbohn,  by  which  he  bound  himseif  Pertfmai  o^jm!. 
fo  make  .leaigaiBtion  of  the  daid  koids  in  feveur  of  him- roomf 
fielf  in  Uferent,  and  of  John  M^Calloch^  his  eldest  lavr- 
fnl  BoaHf  and  the  heirs  male  of  his  body,  infee ;  whom 
faXiing,  to  the  helis  female  of  hia  body^  whoAi  fuHng, 
to  William  M^Cnlloeii^  Jiis  second  son,  and  the  bells 
male  of  bis  body ;  wbcmi  failing,  to  Ibe  heirs  femafe 
nf  bis  body;  vhamfaiUBg,  toagraatimmberof  otiusr 
AdbBtitntes  ftn  aiiceesrion.  This  deed  was  fenced  by 
wstMml  irritant  and  resolntiyecLaiises^  and  oonteined 
43ietmal  prohibition  against  altering  the  order  of  tac- 
oesakm.  It  lilcewise  provided,  '  that  ibe  said  Jdm 
f  vM^Okilloch,  my  eldest  son,  «Dd  irkole  heirs  geaaral, 
>  or  of  tailzie,  named,  or  to  be  named,  by  me,  «iiall 
'^'Possess  and  enjoy  Hie  said  tailaaied  lands  and  estate, 
^  by  virtae  of 4Ui piwsent  taiiaieor-  noTnination  to  be 
>«adB  by  me^  infeftments^  rigfats^^  or  ceatii^tqraSnces  to 
^  fiillow  tiieneon,  and  by  no^odier  ri^  or  tttle  wbat- 
^  &rer'  This  d^ed  was  dnly raoorded Jn  tiia  register 
of  taliziesv  aiid  infeftment  traa  taken  by  Hie  entailer 
«Ad  bis  son,  in  their  reqieetive  rights  nnibr  it,  in 

In  the  year  1778,  an  act  of  Fariiament  wasoblained, 
aoathorising  the  beir  of  entail  in  possession  to  bring 
an  action  in  the  Court  of  Session,  in  order  to  ascer- 
tain the  amoont  of  die  entaikr's  debts^  for  wbich  the 
estate  was  liable;  and  to  obtaia decree  &»  sdling  such 
parts  ef  tbe  entailed  lands  as  migbt  be  sntfiMnt  for 
payment  of  the  same. 

in- eonke^pienee  of  tbiS' statute^  and  of  the  action, 
and  decree  of  sale  following  thereon,  vBriete  «ales 
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M'Cuiibcr  '  **^  "^  ancortortf  and  authoiB  af'thedsEeiiders  iik>liwt 
^6  fl  if 'iCen-prasent  actions^    .  I' 

'  •  Some  yeai^  after  these  «wdeB  had  been  cffbcted,  J^^ 

n/Ar/op«fnf#,M^C!u&odi,  ttie  testilmite  in  ilie  otigitialientaitafiBeD^) 
PfHtffiii/ 05.  hofan,  graated  a  proeuratorjr  £or  ree^ning  weirenMOD*! 
^r^^         ing  paiiB  of  tiie  ^latey  in  f  avonr  of  UaqiieU 

antd  ^f  hifi  eMest  son^  tk/e  pnisuer  4£  ttn^fHttSBt  te^i 

ttett^  in  fce.'    The  intenitiola  of  tiw  traiiiaBtionr is «dd> 

to  have  been  merely  to  propel  thei&e^>df>  thB^je^tadlBdi 

estate  to  the  isestsfAt^f&MbdinUe^muc^ 

tiie  >  taSteie^'    Wie  ^lleet  <if  it,  hxswersr^  was  to  mdBmm ' 

mateKJAl  alteBatiMi «  the  order  of  sa0deflmn'jfiufl'.%'' 

tke^  original  entail  ^for^  wbeteaa^ibj^tlie  eattdllof  liJ^fiS, ' 

tli4  hairs  male  of  the  body  of  Jolm '  MHDuUook^  tbe  * 

ihttitiite^-  imRxaUedte  tte  sneesssiofl;  in  jtrefienBoe' 

ta this  1  heirs cinnide;  ibe  ne^  ptecttsatoryrisanlaiiibd* 

»deitiiia«ioh'<to  ^the  hieira  male  of  the  ^^My^of  .Mip  ^ 

MlOulloohy  ihe^dest  aon  of  -  the  inatitnte^ '  whom  iril« ' 

iig;  to  etbe  heiM'femaie  of  his  body  %  «T«diaBi^aiiui||^to  ^ 

Jttaoes'lURin&jr  l^eidtodhy  wcotid  mM&  * 

iasliitatd,!  «d  ^bie  ls(^:  lnak.of  ihft  bo^yU  ii«9tomifatt. ' 

ii^  tei  the*  hcirdftatiale'  ef  his  body ;» iriidm} ifidUng,  * 

teitin^'tUitliaetKof  John,  the  InMitatev  and  fii&^iiBUs  * 

nnlBiiif>hit  b«dy^ ><fcc«^ilhi» callings  at  «eticty  atb|>iin ' 

the  JiaoedBsion^^  the  idMgbten  of  the*  sons  oMoto]iik>. ' 

GnUqdb^thedndti«t*e,btfore  their '^1^  ' 

sanB'dBiid  bete  i4ialev>  li^ho  xiiwar>theifiubatit«te8'jpnB-' 

fcaared)  bo4hiin4))^  the  destination  •  in  the^origiiHd  wt ' 

taiL^  91ligiidi8(fire)iaiic^'bi^ti^^  dedd»;>iitii ' 

owrlMk^  9  land^  charter  tmuobt&ihedi 'ill' 14^^  ' 

the  iptocuMtory  liaiSt'ttehtionedv  epntatflittg^^I^ohibk  ' 

toi^g  iiljt(laBlv^y»di'k^idlM^  elaittSM^  eiittilsr>^^to>  llieai  ' 

iimJtfae^-4Nrigi!a6l  eHUfil^^  U)pon  that^  MrSbha^'MCdb  ' 

lodti«ilhbi]|iUi4M»/j\^i^illiBi^  * 

t^ith^file^l«yj«Qft(rBfit<vil)feiA^^  in 


m 

• 

naeouDf^  Mr  Jatoor  iMiirHq^:rMH^I»Uoci[i^jl»^ 

Miss  Agues   M'Cullodi,  his   sister,   md,  M»r'tiami^^\f'^^i 

daii^tfiDS^  br0ugb<^  Kbe  im8ani'^aotiQ(EW<ia/'ai4^]r>to>^^^    '-^rri.  '^ 

pottBiofi the;  entailed  estate)  ia  punHeacia  o£  the^fit^'f^^^^^^^^^ 
ttttcb'iarl77^i9iiiii  viuri0ii&  gmiwds  i»f  Idli^gad  fitai^di^aOirM.  j;  ;;; 
aail  m^ttaioiiv  aikd  of  imgularitiefi  wbkb  hdd  b^iai^, 
csbaumttodiia  theooaise  4tf  idiKiiiing  ihedecBot  of  mi^ 
ihtUbsiCowtt  of  Session.  .      .      .  «  .  t 

i'!Fha  aUb  of  Ilie.pin»iierd  irodtfint  fOKth  in  tke  fMa^^ 
momii  iauAe^/£0}hofmDg^  teniijB  Nm4S Jcdbtir  MfGnttoidi^t 
^  ^fiifune^vendiiag^  i^  Baiiiobn.  Houis^:  mbd  (is  •  hflU7ifiif t 
'.entaiiliofi'tilio  Inids  and  otlwr  aiiiiJQcte  undonitiisHl^^ 
^diit  yirbioiof  A  coukrect  entbred  intoiheinixUlim  dsk 
^'Mflaed  Jpfan  M^CoUodb  of  B«idu^ai»  gnsid-iEafliertafr 
^itiifi(.pfeunua*»  the  aaid  J0hn.iiM'GiiUQok,^aiinihe  i>Do.« 
'ipbit^  ttdMiB  Isobel  H^ivShah  oc  Gordon  <^'Gia<9> 
^-ireandn^  mi  tiie  other  party  dated  the  Ist  and  lOtM 
Sdi(jQSto£.M«rdil751'y)aad  absowTirtfid  of  adeed^^ 
'  uUil^io^^keattted  h3r.  Iheaaid  deocaaed/ John  MfCuttoehl 
'  .4Mth»  8Mih  dtiTiOf  Ocictinter  171^ 
'  .initiieirQgfflter  of  tailziea  oa  thailStbrdaji  oft  JaMudgai 
'  ca9§SB,^ 4fiid*«faQ»iteiKbi )  dnfy  infoft  w  i faaU>  iO£  .^ent^ j 
^  dtiiiliie  tMd  estate  lOfBaihoto,  oonfisiri  toidiajBlaRi 
^  ^kesignafion  and  >at^f»<2(mii#i  idi  i  fanour  iif  dtbe.  nontii 
^  demued  John  M^CllQoeh»^  last  of  fiarii<^>!itbi»>piiiK^ 
^  <4mr^8:  ftlh«,i  itt  Uferaat^  and  oSitHm-mA  ^nnsueiv^ 
'  kh  eUe^tiawfiil  Mn»  in  foer  dated*  the  i  lAth  di^/flS: 
^  JDocembee  1791»  aiid.i!^(isti^ed;andySMtedr(tie  27tlLi 
^  itef  of  Jansaiy  179ft  years^^tiindisiistron^ettt  of.w^<; 
^  aincti  i€^«inng : upon,  the  i^hmt^; i^ ^fMMxt lofr thcf r 
^  fiiiiaiei:fs  jiaidT&their  and  h>«ia^44liedtha:]2Mi  fjbsfr^i 

'  dCrA«l^ft:l379tii  «Ad  r§oi«i*ded,  ^«     4«d  ^aiso^  ouvi 
•  na  H«Aom.M;Ci^och*/dwj^1W5:4>«rftlwipiww*ef<^ 
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M'CuUoch, 
zie,  &C. 

Jus  term, 
Pertonalob* 
JeeHoru 
TaiMi. 


AgMa  M'Cuik>ch,  residing  at  Barh^lin)  irifllerof  ibe 
said  Jolm  M'CulIoch,  {Mnesently  of  Barholm,  James ' 
M.  MH]!ttlIoc]i:»  his  brother,  residing  at  Banholm,  all: 
substitute  heirs  of  e&iatl  of  the  said  estata  of  Bov 
hokn,  &o.  whieh  pursuevs,  and  eash  of  them^  hftrei 
good  and  undoubted  ri^t  and  title  ta  proaeeiitei 
the  action  under  written.'    This  siunaoKms  condndedr 
that  the  titles  and  writings  called  for  Aonld  be  i»ii 
duced ;  and  that  it  riiould  be  found  and  deolaied'  ^ithofj: 
^  the  pursuer,  John  M^Cullodi,  has  the  only  gwA  aiiA^ 
*  undoubted  ri^t  and  titto,  not  only  to  the  wihote 
'  of  the  said  lands-  and  otiiers,  &c.  bntaba'ta^pa&P 
'  siss  the  sanae,  andta  uplift  the  rents  and*  dulieaA 
&c.     It  also  contained  a  conclusion  fw  Mnarvingi  fa' 
oi^der  that  the  pursuer,  John  H'Ciillooh,  might  eiifier 
iirto  possession* 

The  defenders^  before  satisfying  the  pri 
offered  pretiminary  objections  to  the  titles  of*  i1iie> 
pursuers  to  insist  in  this  aeti<m;  in  iwpect  tiiat^ 
as  It  appeaxied  by  the  prodadaons  in  process,  fbund^^ 
ed  on  by  the  pursuers^  •  that  John  M^CuUodif.  Ind. 
contra;vened  the  w4ail,  and  now  possessed  thai  eat* 
tate  by  titles  inconsistent  with  i^  he  waa  not  enn*. 
titled  to ibund  en  it  to  the  efleet  of  rednefsg/lhcirr 
rights;  and,  on  the  otlMr  haad^  that  the  otlffip  poteuersf. 
coidd  not  pursue  an  action  of  rtduddon  and>  dBebaa^\ 
tcgf  imder  the  entail^  for  the  bienefit  of  atcontm^raEierj  • 
The  LordOsdinaxy  mttdearrimndimi  with  4ie  tanae' 
to^the  Inmer^pflouse ;  andithequetfaonof  ti^ 
gued  in  informations^  iawhidi^'^  ^ 


I  f 


v  <..i)j 


The  defenders  jpJiMdlMl^n  atAmf'  to  support  an 
tion  of  reduction  founded  onthe  pmhifattiona  aad.fet^' 
tera  of  an  enjfcail,  the  purstier  nmst.iiotfsify'  possess 
the  cbaractsr  o£  heir,^  but .  of  heir  legally  .qnaliikdi  to' 
found  upon  ibi  clauses  of^fthe  «eataal,  ind&qpensaUe«to 
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support  tbe  conctosknffl  of  his  aeHon ;  aind,  in  parti^ia^^'^'^^'^^'^' 
hoPf  upon  ihe  resoluftire' ekiuBe,  withoat  wbkh  b6>  w-jif'GuiCX^ 
tibn  of  rddoctiofi,  founded  upon  the  prohibitions  of  an  *^  «  M^Ken- 

entail,  can  be  laid.    Thi9  pTb^jHe  has  been-  recog-     

i^ed  in  questions  arising  npoo  entails,  "^hm  a  coa^^J^^;;^ 
traTener  foyftits,  not  miy  for  himself,  but  fn:  the  de-  Perwn^  pa. 
sMidento  of  Ihb  bsdy.   It  goiremed  the  cases  of  Gor-  TaUzie. 
den  of  Oarleton/  14th  No^.  1749^  Met.  p.  15,384, 
mi  Little  Gibnoor,  6th  March  ISOl,  Mar.  e.  T^i» 
3&tj  App*  No.  9 ;  in  which  it  was  e8tablish6d  Hiat  am 
heir  of  enitaii»  holding'  an  estate  contrary  to^  die  terms 
<if  4ho  resolntire  claose,  was  net  entitied  to  found  up- 
OQc  that  cisfBse,  to  ^e  effect  of  ndudng  deeds  prohibi- 
ted bf  Hie  entail. 

The  old  case  of  the  Duke  of  Roxburgh  f>.  Waucfci^ 
ope,  5th  March  17S4,  (Stewart  and  Creaguf^^  reports 
^  ea$e9^  in  H&use  qf  lards)  cattmot  now  be  con- 
sidered as  of  any  authority;  and  in  that  of  Tur* 
ner  «.  Turner,  ITfli  Nov.  ISa^,  Mor.  v.  Tailzie, 
Affp.  No.  16 ;  the  personal  objection  to*  Keith  Tur« 
jkT  wsm  removed  by  the  cotfcorrefifce  df  Andlrew^ 
the*  remoter  substitute,  who,  on  the  other  hand,  did 
net,  in  that  case,  by  his  concmtence^  abandc^n  the  r^ 
Bflihitive  davse ;  because,  the  action  having '  originated 
alter  the  death  of  the  contiwyener,  he  had  no  longer 
power  V^  enforce  iti  Now,  applying  this  rule  to  the 
present  ease,  it  afypears  that  the  pursuer,  Mr  M^CuI- 
loeh^  hoUs  <ihe  greats  part  of  the  estate  of  Barfaohn,  in 
defianeoL  of  Ibe  entafl  IT^  by  a  title  wfaidh  is  in  it^ 
self  not  only  an  act  of  eontravention,  but  indeed  a  dis^ 
clamation  of  that  entail.  He  himself  has  set  forth  this 
faot  in>  his  aummans;^ '  and  his' ^infiriftttietit  i^  the  n6w 
procuratory  and  entail  In  1793  is  the  ground  upon 
which  he  states  his  titk  to  insist  in  thie  action.  It  is 
no  doubt  true  that  Mr  MH^uUoCh  is  in  one  sense  an 
heir  fmder  the  old  entail  176d;  but  he  has  disclaimed 


and  ])e|Hi4iat«d.t}iftt.  entail  by  tjl^e  tjtileii  uo4«V  ipl^pi 

ha  now  holds  the  estate ;  and  he  therefore  cannot  fy^ 

Ac  iK  M'Ken-  on  it  to  the  effect  of  chaUengmg  dee^s.  done  in  ^i^ 

"^^^  t!L.      v^ntion  of  it.    Thi3  plea  i»  not  Jus  tertii  tfiii^.j^ 

rafe^ fti iwhff^ fenders ;  for  they  do  not  use  it  tpforfeiifeor  distml^^il^ 

p!^rt&ruuob^  pursuer  in  the  enjoyment  oC  his  e&tate»  but  meiely  || 

^2^         shew  that  the  ground  upon  which  he  rests  his  UfikM 

pursue  against  them  is  contrary  to,  a^d  in€ompH|B|| 

i^th,  the  deed  upon  which  he  nuist  found  the  qi^ 

of  his  ac)tioti«  .  ,.,.« 

.  With  r^[ard  to  Mjss  Agnes  SfCu^cidi.  a]4.,j|| 

o4;her  pursuers,  who  state  themselves  as  *  sfdstitHll 

^  hei|!8  of  entail  of  the  said  estate  of  Barl)oI||||^  ^ii 

same  objection  seems  to  apply ;  beci^iise,  agcordiiig^jji 

the  narrative  in  the  summons,  the  eqtaU  to  vj|^^ 

th^y  lejsr  is  that  in  which  Mr  Ji^  M^CSuUm^  ii^i|} 

feft,  *  con|o9a  to  charts  of  resi^gi^atii9i|,of :  I)ijijfBJhf|| 

*  J791  and  January.  1792*'  4       vi»,i  ^.,t» 

At  all  events,  and  even  siygposing  tJ^U;  ihfj  Vifj^ 

insist  in  a  valid  action  under  the  eotail  176%  fih|| 

cannpt  concur  in  th^  pre^t^^  smnmow^  .^Kh^^jj^ 

gipun4/ed  on  the  iufipftment  vfk  178^  «n4  Qi^^(^^l| 

the  conclusions  are  for  the  benefit  of  John  M^Cu}]^ 

tihe  contravener,  whose  titles,  on  the.oth^.han^s  t^ 

must  resolve  and  set  aside  b^fpre  they,GfU[|  b^j4«4fflH 

to  Induce  deeds  as  in  ooxutraventiof^of  ithepntff^i)l7^ 

The  opinions  of  the  consulted  Ju^gss  }|tt^y,gii]m 

in  the  Kilbucho  case  (XKckson  r.  ][^r/l  J4ed:wy|i.  9fi4 

others*)  appear  to  be,  decisive,  of  both  point^^  ^\^ 

que8tio^,  .;,  ...^ 


■     "         *■  'I'      "'■!    I.       I ■ p..   ;*  tijlj 

decision ;  but  the  consulted  Judges  (of  the  Second  Division  and  pennsMBt 
LordB  Ordinsiry)  had  lodged  a  joint  f^inion  in  writing  to  the  efilii  tf  W 
Mfiinf  til»oltf«<9ld^  t><»  the  1i& 
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'  The  pptsnef ,  Jbim  M^€qllodi,  guitgigragt^Tiie  fowi^^y  *y  iy 
#ftt}0n  V>f  the  title  to  pursue  this  action  is  the  entail  j^tQ^Uoc^ 
1W«,  ana  the  admitted  fact  that  the  pursuer  vi  a  eub-*|^  ac!^'*^ 
riitute  under  it    The  nemr  charter  and  S&feftment  in    '-.-..^ 
tTd^are  mentioned  merely  inddentaBy  in  the  sum-J^JJ^J^^ 


ftbns  for  the  purpose  of  ebewin^  that  he  is  the  heirf«?«^«*- 
ftftrtRnlly  hi  possession  iof  the  estate.    Supposing  that,  tmi^ 


fijI^lioMfing  the  estiate  ^af  this  charter  and  infeftment^ 
tti@^^|[fiii%uer  had  incurred  an  irritancy  under  the  old 
entail,  such  an  objection  cannot  be  pleaded  by  the  de^ 
i(^iiM»'td  iiviiom  it  is  Jw  tetlSi  to  inquire  by  what 
ll||lit» 'whether  consistent  or  inconsistent  witib  the  en« 
ftBl,  the  pursuer  holds  a  part  of  his  estate  with 'which 
ttejf"  wit  in  no  way  connected.  This  has  been  ruled 
m\%4fvmi!L  cases,  and  in  particular  in  those  of  IMke 
liS^Rbxbur^he  v.  Wandu^  (in  the  houise  of  Lards) 
Gftinpbell  tn  Muir,  5t2i  February  I76O,  Mor.  p.  778S; 
Creditors  of  Cromarty  v.  Ktng^s  Advocate,  25th  Feb^-' 
I^Uf  Vt^,  Kames,  ilfor.  p.  15,417 ;  and,  lastly, 
ttf' Turner  r.  Turner  in  1807.  /The  principle  upon 
^hfdt-^ae^case^  of  Gordon  of  Castetoh  and  Little 
I^SUiiiifa*  were  decided;  was  tirnt  the  heir  complaining 
rff  iihe^  contrarention  could  not  approbate  and  repro^ 
muk  tlie  siaikie  deed.  '  Itls  said  that  ^bt  pursuer,. by 
IWBng^'flie'diart^r  in  1792,  has  disclaimed  and  repn* 
i^teid'the  entail  of  176S;  but;  eren  supposing  that 
ftfi^  could  be  said  "with  any  reason  as  to  the  parts  of 
ktiS  estate  contained  in  that  cfabrter,  how  cbn  it  apply 
^kW6  ifortidns Itot  ccUptidiended  in  it,  to  nldch  alone 
the  pres^it  action  of  reducticm  relates?'  Er^  grants 
ing  that  the  title  of  tiie  pursuer,  John  MH}tdloch,  alone 
were  questibnaUe,  the  concurrence  of  the  substttiite 
liyeirs  of  entail  would  remedy  the  d^fect^  apd  support 
thf  imrtiep  at  the  ihstance  oC botii  pavties^  Th^ue 
the  very  persons  who  are.  entitled  to'  taite  i^T^tag^ 
of  an  irritancy,  if  any  has  been  incurred  by  the  prin« 

Go 
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^  w!!w^  cipal  puahHuer ;  and  tf  Uii^  not  only  dedna  to  enfone 

M«CuUoGh,    the  forfeiture,  but  cottear  in  vmdieatiiig  die  rigfat^oiNit 

Irite  fti?^*^^'fen«d  by  the  entail  on  the  whole  body  of  rabilttutei^ 

— —      the  objection  that  miolher  aet  of  conlrsiFfanliaQ  hag 

^^^!^"^been  committed  cannot  be  pleaded  by  lUrd  partui 

^^^^    against  them.    This  waa  estiAUehed  in  Hke  ease  ^ 

TaUzie.        Tumerhall,  where  tho  title  of  Keitfa  Tomnr  w»  a» 

jireasly  aostanned  aloag  wUsk  Hmt  of  the  momtmioU 

imbstitute.  >!? 

Miss  Agnes  MH]!u)loch  and  the  adier  snbatiiMei 
maintaiwed  aepaarateiy — ^That,  whatever  might  be  ithi 
fate  of  the  action  at  the  instanoe  of -John  M^GUlad^ 
they  were  entitled  to  insist  in  it;  to  the  effect,  at 
least,  of  prevailing  in  the  reductive  condnsions  of  tiM 
summons.  No  objection  whatever  had  been  uzgedio 
their  title  to  pursue,  idiioh  was  founded  soidy  on  di« 
fitAmitted  fact  that  they  were  subatitntes  more  ^  lest 
remote  under  the  entail  1761d« 

T%e  Court  unanimously  sustained  the  ofajection  to 
the  titles  of  2SI  the  pursuers  to  insist  in  the  action  un* 
der  the  present  smnmons. 

Lord  Grlenlee  remBrked,  that  Mr  M^uUodi  wis  not 
in  a  situation  to  take  any  diing  by  virtue  of  the  old 
entail  of  1762,  which  he  has  re]^d)ftted  and  disclaiined, 
not  merely  by  implication,  but  expressly;  for  the  char- 
ter by  which  he  now  holds  the  estate  bears 'a  deiue 
that  be  shall  not  possess  nor  hold  the  lands  nndor  any 
other  title.  He  founds  upon  tliis,  and  iipon  ids  infieft- 
ment  following  on  it,  as  his  tide  to  insdat  both  on  the 
'reductive  and  declaratory  conclusions  of  the  aummonSy 
and  also  in  the  charge  for  removing  contained  in  it 

The  other  pursuers  can  take  nothing  by  Iheb  actioa; 
all  their  demands  are  to  hf/TB  the  effect  of  vesting  ikfe 
estate  in  a  contravenier,  contrary  to  the  tm)vili0nfl  ef 
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tib*  egtiul  <»  vhiob  tiielr  right  19  |biuKle^..,Tbey*'^7^^<- 
litowiM.  lay  their  libel  on  the  charter  in  V792,  whidijj.^^ 
ift.ecoBtisveatianof  the  entail.  &c.*-M<Keib 

-  ZtiTi;?  SoberUm  a^mL  It  could  not  be  Jus  tetitU     

to  ^  cfe£»deri  to  state  a  good,  defeat  aghast  ^ej^^^^*^ 
fwrsiiar's  title  to  pwsue,  appealing  from  wb^t  ^'^l^^^^ 
finndid  mk  .aa  bia  ground  of  action  in  bia  swnmopet     TMn$. 
.  >  All'4ba  olber.  judgea^ejqaressed  their  iocaicurreiice  in 
tiiaee  opiniona.    Tlieir  Lordshipa  remarked  generally 
tbat  it  was  not  necessaiy  to  enter  minutely  into  "the 
gowuda  of  tiudjudgienieD^t  after  tbe  opinions  whlcb  th^y 
liad  ncemtly  intimated  in  the  Kilbujcho  case»  wbtfh 
attended  with  nore  difficalty  than  the  present 


Lord  Oidinaiyy  pring^ie.  Act.  for  Mr  J.  M^CuIloch^ 

J^oyd  Greenshieldsj  Jeffrey^  et  Marshall.  For  Miss  Ag« 
nea  M<CuIloch«  Forw^'.  Alt  for  Sir  A.  Muir  M^Een* 
-  mti  and  ihe  other  defen^efs.  Dean  qfFaatUsf  (Cransknm)^ 
'  FuUaria%  Arch*  JBdl,  H.  J.  So^erhon^  Ad.  Ander^son^  U^ 
DundcLSy  et  Smythe,  Agent  for  Pursuers,  JoJvn  Forman^ 
W.  8.  For  Defenders,  M^KmsAe  <$-  Sharpe^  Cratukmn 
^Amhrson,(mdrm$HstkfmyW.S.    IriT.  Clerk. 

>       ■         •  '.  V.    . 


FJBST  DIVISION. 

No.  LXXXIX.  Hay  19.  I8S16, 

•JOHN  DALRYMPIJE  MURRAY 

against 
.      Mm  (CATHARINE  ARTHINGTON  <* 

MURRAY. 

■ 

{jlusBASD  AKD  Wi^e«jPeesumption.— P--^  sum 
hating  been  convey^,  in  a  marriage  contract,  to 

Oo2 


574  DECISIONS  OF  THE  Nb.  9$. 

Id  Mar  182«.  <rertom  trustees,  far  behoof  of  0^  kushtmd  and 
Murray  «r  *^^  '  ^^  conjunct  UfereHt,  and  qf  the  wmw 
Murray.  <  ^  f^^^^  ^(,  in  liferent^  and  for  ihensemid'U. 

Bh^^ggi^  '  hxfofthe  child  or  children  to  he  procreate  ^^ihe 
p^mpUotl     *  *  ffUifriage  in  fee  f  with  a  pow^^  distrihuHok  m 

'  the  husband  and  wife :  and  ^  husband  heingy  m 
the  other  hand,  chKged  to  secure  to  the  wife  ajm- 
tare  or  l^rent  of  an  indefinite  eatent;  imd  'jknu 
*  ing'  afterwards,  with  part  qf  ^  sum,  pnrthasei 
lands,  the  conveyance  of  which  was  taken '  to  the  hu» 
^  band  and  wife,  and  longest  liver  tf  ^em,  eni 
^  their  heirs  and  assignees  ufhomsoever  f  it  fm 
fmnd  that  these  words  gaive  otdff  a  right  ofVfewA 
to  the  wife,  otthough  she  survived  her  husband 

•  m. 

» 

By  an  antenuptial  contract  of  marringe  between  tbe 
late  Colonel  John  Murray  and  the  defender,  thefirfher 
of  the  latter  disponed  to  certain  trustees  the  stim  of 
L.lOyOOO,  ^  for  the  use  and  behoof  of  the  spouses^'iii 
^  conjunct  liferent,  and  of  the  survivor  of  them  aiiK) 
^  in  liferent,  and  for  the  use  and  h^hoof  of  the  diiU 
«  or  children  to  be  procreated  of  their  marriage  van,  fee, 
^  equally  among  them,  in  case  not  otherwise  desthiated 

*  by  the  said  John  Murray  and  Catharine  Arthi^gtoa^' 
&c.  Power  is  given  to  the  trustees  to  uplift  the  iMutt, 
or  to  employ  it  in  the  manner'  they  may  think  mcM 
advantageous  for  the  parties  inteiMted  in  it.  ^Btt 
^in  the  event  of  its  (the  L.10,000)  b^ing  uplifted,  Bud 

*  otherwise  employed,  they  are  to  secure  to  the  said 
^  Catharine  Arthington  her  liferent  of  L.400  sterling, 
^  which  is  the  present  interest  of  the  said  capital  i^hxJc.' 

On  &e  other  hand.  Colonel  Murray  bound  hiinsdf 
^  to  provide  and  secure  to  the  said  Catharine  Ar« 
^  thington,  in  the  event  of  her  surviving  him,  a  j<^ 
^  tiire  or  liferent  annuity,  tfid  to  provide  aiid  secure 
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f  to  tib»  dijld  or  childieii  of  the  maniag^  set^^o^^^.^J  }^ 
^>.  yiBioBS  as  *  may  be  suitable  and  coiresponding.  to  bis  |^|^[!^^ 
^  fortune  and  drcumstances  at  the  dissolution  of  the  ^^"^7- 

marriage/  .  jsrutftanrf  a«rf 

-.  In  the  year  1814»  Colonel  Murray  purchased  the^(^ 
lands  of  N^urwood  in  DumfriesHshire  for  LJOOO ;  the 
di6po6itiiio&.  to  which  was  taken  ^  to  the  said  John  Mur« 
f  rde{r  aiid  Catbarme  ArthSngtan,  his  iqpouae^  andloiigest 
^.Uver  e£  tbem^  and  their  heirs  and  assignees  whatso- 
^  af:er>  herital4]r«  and  irredeemably*'  Infeftment  was 
^(taken  by  Colonel  Murray^  who  possessed  the  estate 
iwitil  his  death  in  1824. 

>*  Thereafi(er  an  action  of  declarator  was  raised  by 
the  pursuer  (the  eldest  son  of  the  marriage)  which 
set  forth^  fliat  the  lands  of  Norwood  were  pur- 
qlpsed.  with  a  jfaxt  of  the  L.10,000  (the  defender's 
pMiAion)  which,  by  the  marriage  contract^  had  beei^pL 
netljted  upon  the  parties  in  liferent  only,  and  upon 
.thct  etuldren  of  the  marriage  in  fee;  and  the  con-, 
rdusions  wfflie,  1^,  That  it  should  be  declared  that  the 
.price  of  tl^  lands  ibrmed  a  part  of  these  provisions ; 
Si%,  That  the  defender's  right  and  interest,  under  the 
jdlspoaition^  extended  to  a  lifjerent  only,  and  that  the 
ff^  belonged  to  the  pursuer,  as  heir ;  or,  altematiyely, 
that  it  was  a  fiduciary  fee  in  lier  for  behoof , of  her 
cbU^ren ;  and,  8<%^  That  the  rent  of  the  lands  shpujil 
be- held  a  surrdgatmm  pta  tanio  of  the  annuj^  ;(jf 
Xib400  provided  by  the  contract  to  theidefen4erv.>  .;  %^ 
;  The  defences  were  that,  in  terms  of  the  dispositipn 
;0f  the  pnfierty,  and  infeftmcnt  therein,  the  defender, 
having  surviv^  her -husband,  was  vested  in  the  fee  of 
4he  Jaads ;  and  that  these  words  had  been  used  by  her 
husband  with  the  intention  of  implementing  his  obli- 
gation pro  taatOy  to,  provide  her  with  a  suitable  join- 
tnre^indiiiendeatly  of  t}t%^nte|cest  of  her  own  fortune. 
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limy  i*»2ft  Tiie  Lord  Ordinary  fotmd  '  That  tlie  defender  Ca. 
MumyvT  '  tharine  Arthington*s  right  and  interest  in  Ae  town 
Murray.  <  an(j  lands  of  Norwood,  and  others,  trader  the  difti 
Husband  a$id  *  position  libelled  on,  extends  only  to  a  lifer^i ;  anj 

^«im  rum, '  *  J^^*'  ^^®  ^^  ^^  property  thereof  beloi^  to  tite  pto. 

*  suer  as  heir/ 

•   t  .  * 

The  defender  reclaimed  and  jpfeadMU-Aeearffiog 
to  the  construction  of  the  terms  made  use  df  in  t&e 
disposition,  *  to  tiie  longest  liter  and  tfieir  hehfs,^ 
as  fixed  by  decisions,  the  fee  mnst '  be  held,  by  Iwf 
survivance,  to  have  been  vested  in  her ;  Ef^de.  B.  fil 
Ut.  8,  J  d6 ;  Ferguson  v.  M*George,  92d  Jxme  1789, 
IHct  vol.  i.  p.  ^8 ;  Mtir.  p.  4302 ;  Riddells  v.  ScWI, 
^h  Nov.  1747,  Mor.  p.  4208 ;  Lord  Boyd  v.  Ldrt 
Advocate,  22d  Nov.  1749,  Mot.  p.  4809.  The  dooi 
trine  laid  down  by  Stair,  and  founded  on  by  tfte  pas 
suer,  is  expressly  stated  by  Erskine  to  have  been  de* 
parted  from  by  the  later  decisions.  Although,  theWw 
fore,  the  lands  had  been^purchased  with  part  of  ihfe 
defender's  portion,  the  terms  of  the  disposition,  whkb 
forms  the  standing  investiture,  are  condusfve  agal&flt 
the  present  action.  A  complete  feudal  investiture,  b^ 
disposition  and  sasine,  was  created  in  Colonel  MtirHljr 
and  the  defender ;  and  the  latter  having  survived  Mtn, 
the  fee  was  thereby,  in  terms  of  the  disposition,  vested 
in  her  person,  and  must  remain  thei^e  until  thie  fnl^ 
titure  be  reduced. 

II  was  answered — ^That,  even  taking  the  terms  of 
the  disposition  by  themselves,  *  the  longest  Bter  of 

*  them  and  tJieir  heirs,^  the  legal  import  of  them,  a^ 
'  cording  tb  the  authority  of  Lord  Stair,  was  to  gfte 
"the  wife  merely  a  liferent,  and  to  vest  the  fte  in  flie 
*  husband  and  his  heirs ;  for  the  law,  in  sudh  a  case, 
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prerames ikat  Hbe  Jmrs  are  the  men's  heirs;  Simr,^^^^J,W^ 
ja.  ii*  tit  6,  J  10 ;  B.  iii.  tit.  8,  §  51 ;  Justice  v.  Stix^:^^^^^^ 
hng,  StMi  Jm.  1668,  Mar.  p.  4tia8.    But  the  landa^""^/- 
Hfi^Je  Ut  firtt  panrhnspd  with  the  money  which,  by  the  jg^i^Twrf 
eoalraab  a£  mania^e^  was  pravided  to  the  children,  ond  S^^^^ 
wUch,  it  was  spaciafiy  .provided,  \f as  not»  faUing  i»« 
fine  of  the  marriage^  to  revert  to  the  defender  and  hes 
tfABtkfm,  hut  waa  to  beoooie  the  absolute  pxopBsrty 
oif iba  bnsband^his  heirs,  «seeiitors>  or  assignees.   Tli^ 
teirma  of  tba  disposition,  thesefcHre,  must  be  interpret* 
id  >  with  reference  to  the  puxdiase  money  being  the 
froperty  of  the  fansband  and  his  heirs,  in  which  ease 
llMra  eaoL  be  no  doubt  that  tlie  defender's  ihterest  ex« 
tends  Gaiy  toa  liferent ;  Bruce  Henderson  v.  Sit  John 
Heoietsony  SOth  Jan*  1790,  Mor.  p.  4ai&    Neither 
MO  It  be  8upp6§ed  that  Ckdonel  Murray  Intended,  to 
gptw  the  defender  the  absolute  pr<qierty  of  Norwood 
aa  implement  of  that  dause  of  the  contract  whereby 
be  became  bound  to  provide  her  with  a  jointiu?e,  or 
liferant  aniMtity,  suitable  to  her  circumstances,  at  the 
dissolutiGfa  of  ih»  marriage ;  for  the  obligation  there 
waaonly  to  provide  a  liferent,  and  not  to  convey  an 
absolute  right  of  property ;  and  the  subsequent  coH- 
itapmos  mi)8t  be  held  to  have  been  in  fulfilitiwt  of 
that  oUigatioin. 

<  After  hearing  couasd,  ihe  Court  <Hrdered  *  the  piir- 
^  saer  to  give  m  a  condescendence  of  the  source  from 
^  whence  the  price  of  Norwood  came/ 

JVom  the  fitcts  stated  in  this  condescoidence,  it  app 
peaved  to  a  ma^prity  of  t^eir  Lordships  to  be.  suffix 
aiently  'established  that  the  purchase  money  formed 
part  of  the  £10,000(,  the  defender's  portion.  It  was 
stated,  how;ever,  by  Lord  Craigie  and  Lord  Balgray^ 
tbat  their  opinion  was  not  influenced  by  this  circnm« 
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M  Maj  im  ^ncg;tWs  sum  KAtiii^  bfeen,^  Iqr  flfe  tt»fcriag# 
Mu^y^^  ^f^  /Con^pUi?lj.  Terted  in  |te"  Jiisbaodt^  alfllDugJi 
^"™y'       under  a  condition  that  £400  per  annum,  sup^SMi  to 
fffubtmdand  ^  ^ual  to  the  yearly  produce,  ahoukl  be  paid  to 
p^^^  fnum.  *^®  ^^®  during  her  life.  _Bi^  besides  this,  the  hus- 
band was  obliged  to  provide  the  wife  in  a  jointure^ 
or  liferent  annuity,  of  an  indefinite  extent,  which  oIk 
ligation,  it  was  «&  beCpfediakea,<fii\lfad  fulfiUed,  by 
taking  the  lands  of  Norwood  to  her  in  lifwent,  if  she 
shfttM  buWive  Iter  husband— -the  rule  of  lat»3iioMuA 
a  case,  being  that  delntarnan  presumUur  donate.  The 
wo9ds'^f  tli^  dfaM  kM  UvMkbiflUBiioiiaivmima^ 
fee  not  being  giviB^4x>  Hie  heite  !a£tXhe  survivor^  bat 
to  their  heirs,  viz.  to  tbb  fannrof  the  marriage, 
fi^f!he  'lAAi^'I^  HMtmAarJStie 

opinions ;  but  addtdy  .that»  aa  thtrrtpurchase  nooney 
formed  part  of  the  £10,000  which  was  to  be  secured 
llivfifti^t;)ihe^tlMle  miistsbe  ficA»tvf(4d.4iniia|m«lft 
Hi^tlfe  terms  in  which  this  ^ms-seMtoAii  dKitiSlMid* 
ship  alio  e^bsanred^  that  tfar  last  ixMotfi9«iii^.fflni|  ia 
£EiVour,  not  of  the  heirs  of  the  survivor,  but  of  thefar 
IbkM"^  t«  f whidiY  a^  dUftfreiiti:  iiitet]^»et0|i0i<g«rf«f|Of !» 
'gWetk  *'»•'    ^"   '•  ■!.  ■  •' .  '/    MMj  '^iiii'iHij 

'takii]^  the  temm  of  the  dispofiitiaa  hgrrflMU^tthfeLfta^ 

ace(»diiig  to  the  dootriiie  atsted  by  My  OBnloDe^'jaod 

Hhe  cbjm  i^jBnmtl  to^magb  be  htUktim  haoft  ibdsn  wat- 

ka  fai  llie  wife  by 'her^surrivanda  ^  if^^wdefdiiit^OMiU 

he  established  'that  the  ^ptatkme  imi:  h^mmmimwilh 

•part  tif  the  mon^y^wfaidh  "(^aaaacvvadvtb  hekv  in^ttfio^ 

^ifae  case  Blight  be  dttReran^  far  Ihet  peeaiviptinEi^beli 

4ti^tbe  tkat  the  edisrayakiea  waa  oni(y(.fatiPwic  iit»  Da 

in  fulfilment  of  this  obligation.    But  his  LocdsbipdM 

1 4iiifr  tbiidt  lliat  ikid  &ct  jhiid  been  sufttitittly  ttaMcyat 

'^•«'  JXi^CbfA^^iadiMied.-  j. .-  -    t  -.   r:j.t> 


s. 


sfc  m      isamf  x>ihjm»mr         m 


*gurl  -   •    ^   '  I  i. 
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^MIBXANDBB  Q^LLBNDBIU  Clerk  ia^  Ihe^.Cbm* 

**bi|i»iMr (49  p^Ute  0Mg»9metti,  under  an  act^phiek^eoh 
fli  piwdg'  wusepted  cgrlam  '^ttm^puUk  hwUdmgt.  t 

^V>lb#>  SaiiClii^  IILiiAiap;  >llJBu<entlHed '»»!!<* rftr 
altering  and  amending  the  police  act  then  ia  «6:|^ 
clilttiDe)'pcnr^  is  giT«  to  &e  ftoimnitfliaiicyii  ^  jiolice 
.i£:BdlQkKgh40  asiess '  tenants,  oceiqirierSf  fand.  p(W- 
Ltiaeesonicf  dwdlisg  bonees,  ahops,  waififaouMpiTmUi^ 
-)^«r  odiar  teilfllagt^  or  pentumits  Kbeeeoi^!  in  i^  Mf- 
ttinattniifMrryaimdaCllie/ytarljr  xe«t;  ^Tfniiiiig  fal- 
stoy»ifaMi'.ith6 aaMfimwit,  ^  thetPaUee.of  Hdgrrooj^ 
i^iiuine^v  liMi  boiisea  4Uid. buildii^*  in  the  Oastk  ^ 
•f^J(Bd]flll1^^a])d^Qlteensh0]97fH^  ao  .loi^  aa;it 
•6  wriii— edito  be  need  aabanracks  lor  Iw  Majegg^a 

ai/jB^i^.liie  AftiOaor  JIL  cb#pw  74^f  J^it  ia  enacted 
^  that  the  said  cx>nmiissioner8^«MQ  mt.  aaseas;  nor 
•  shall  any  assessment  be  levied^  upon  any  houses  or 
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Callender. 
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idMajr  1820.  <  licdMingft  erected,  or  to  be  erected,  teth^pupoeeeC 

*  Jniblic  btisinesis,  nor  upoa  any  house  or  premises  qc- 
^  cupied  or  to  be  occupied  by  the  trustees  for  the  fund 
^  for  the  widows  of  ministers  of  the.  chnrch^  and  pro* 

*  fessors  of  universities,  nor  upcHi  any  place  of  public 
^  worship,  nor  upon  any  building  erected  or  to  be 
^  erected  for  the  purposes  of  sc]^nce•  or  education/ 

The  same  exceptiqm  tnci^  ittp^d^lp  tthe  act  of  the 
'  Sd  Geo.  IV.  c.  78 — ^the  police  act  at  present  in  foroe. 

Ill  Tirta<  of  tke  first  of  these  acts,  the  ccVMuMlim-* 
ers  of  police  in  1813  imposed  an  assessment  upon  the 
Goftqiral  Re^st^r  House^  ajwl  SMtA^.a  demaai  en  the 
Lord  Clerk  Regiator  for  tbe  aniauj^*  After  some  aU 
tempts  towards  a  settlements  i^  petition  was  piresented 
t^itit^  sherif  of  Edinlmt^  iq  18g»k8Qttimft>irtli '  tklH 
^  the  Lord  Qerk  ]9^^t#r»  for  ];(iBwelffuid  hi^ 

*  sors  in  office,  is  in  arrear  of  the  police  assessment'  to 
the  eict(^t  <rf  L«757»  8$.  4d. ;  ^q4  prayliigior  wiai?ri»t 

*  to  your  officers  cf  court  to  enter  the  said  Genend  Re- 
^  gistor  Houa^,  and  to  seine  audi  tafiie  .po<iisioii»  i^  fhe 

^  goods,  furniture,  and  effects  to  be  found  theran,  for 
^p^weoA  of  Hifi  ratev  and  itteea^oejitfl -dm  wtiwM 
1  bujUdi^e^^  j&e* 


> 


On  a  wfummt  bt»mr  gnmted  l»jr  tibi€^,etiCf](r«  in  teiiM 
ittf  this  pelitira^  tih^  Lood  Otnk  ISk^aUal  pma^gA  A 
Inll  of  anspdnsiaB  aad  Hitm^t^inwhmkht  Mtilraiied 
4bat  the  daiis^  ia  the  acts  sifecred  to  conU  «rti  aura 
4air  cesistn]cti<Hi,be>behi  to  tmch  the  svtl^eet»iai0uth 
l»on»  When  astafci«te  or  othar.scdmmdeedeontaaiMda 
it>edfipstii>n  of . particular  tUngSi  aadc<9iehided.«itk 
.wcvd^  of  more  Ind^nhe  maanmg,  the  mde  a£  miiu 
struction  was,  tibat  these  latter  were  held  to  refen  o*l^ 
to  other  things  ^wdem ,  generic  Bui  tibe  Bag?B^ 
tar  Houaa  was  ncdther  a  d(welling4iaiua»  a  shop,. or 
wandmuse ;  neither  was  it  a  raidt  or  edkr,  or  perti- 
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jtent-flliftAbfi'aad  It  had  Jto  tenant,  occttpi«',  or  ■pos-'»»*'y*"* 
Bisssc^  in  the  ^etxse  recogtAtsid  by  Uie  fitetute.   On  thej^^^^ 
^ntrarjr.  It  formed  an  integral  part  of  the  courts  pfCaiieadar. 
^tice,  a  considerable  portion  of  It  behig  appi^priated^ioiui^ 
to  the  cHfferent  clerks  connected  with  the  courts  t  *i^^ 
€he  purpose  of  It  was  to  assemble  under  one  roof  thd 
TarioBs  offices  of  recoiid;  so  as  to  be  a  dejK>sitorf  of  al! 
fhe  public  and  private  muniments  of  the  country ; 
and* '  although,  to  efflbet  that  purpose,  it  became  he-^ 
cfeisary  to  remove  it  from  under  the  same  roof  with 
tife  cotirts  of  jui^ce,  the  nature  of  it  continued  ihe 
same;  and  it  had  always  been  considered  in  the  same 
Ugfat  as  the  courts  themselves,  exempt  from  all  gene* 
tni  or  local  taxation.    As  the  Register  Honse,  there* 
fore,  could  not  be  held  to  £all  under  the  Words  of  tM 
ieUi^rent  acts  by  winch  the  commissioners  of  police 
Were  authorized  to  impose  assessments,  any  express   . 
cflteteption  of  it  in  these  statutes  was  unnecessary. 

' '  It  was  imsftered-^'thBt  the  clauses  empowering  the 
tommissioners  to  impose  assessments  on  all  houses  and 
buiMings  within  fhe  bounds  of  the  police  Were  con- 
ceived in  broad  and  general  terms ;  and  the  exceptions 
Were  specifically  defined ;  but  among  these  exceptions 
there  Ws  no  mentfonof  the  Register  H6uBe.  And  it  wa^ 
ft  (9e^  rule  of  construction  that,  whetie  a  statute  autho* 
tUed.  an  asBsessment  upon  all  houses  land  buildings  oiT 
i^very  description,  and  specially  excepted  certain  houseib 
mid  buildings,  every  house  or  building  not  so  ^xeepteA 
WWS  IMMe  to  the  assessment ;  Ersk.  B.  i.  tit.  1,  §  54. 
Although  I3ie  Register  House  could  not  be  called  a 
dWelling-^house, '  yet  it  was  a  tienement  or  building 
loi^eupied  -by  the  Lord  Register  and  those  under  him, 
^md  therefore  dearly  fell  under  the  enactment.  In 
the  same  manner,  the  Custom  House,  the  Excise 
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E,4jl^l;rurgl]i^  Wjei^  j^ot,  in  the  proper  i^eiise,  inVaUted  bp 
.  the  servants  of  government ;  yejt^.as  thegr  were  pecili* 
pi^  Of  possessed  .bf  tliiese  perscvis  for  pubtUc  piu^qpes^ 
and  were  not  included  in  the  excppUng  4^fm^  o£  rthi 
statutes^  they  had  always  been  assessed  for»  and  had 
always  paid  police  tax.  It  was  alw  a  setflad.poiiA 
that  the  property  of  the  Crown^  though  nsai  foi'^pub- 
4ic  purposes^  was  not  entitled;  to  an  ^ej^tf^i^^^^^ 
local  taxes ;  Bruce  v.  Veitch^  28th  Nov.  1810 ;  Mil- 
roy  V.  The  Commissioners  for  the  Affairs  of  Barracks^ 
21st  Nov.  1815. 


The  Lord  Ordinary  reported  the  case  to  the  Court 
on  informatioi;^«  ^  .    ' 

At  the  advising,  their  Lordships  were  unanimously 
oif>jfipiiff\,  J^  That  the  Lord  Register  was  inbtoiaft- 
ble  for  the  arrears  of  the  assessment  demanded ;  and^ 
2/d,  Tl)at  the  claim  i^uld  not^  in  any  <n»U  ^  iU^ 
lowed  up  by  pieacspnal  diligent  agtlnstlUni.,  But  upon 
the  question.  Whether  tbie  Begister-House  itself  was 
liable  to Jbfii  B^fifH^pn^  |b«9^  WH^.iMSiei  difference  of 
opinion.  The  Lard  President,  Lard  Sermand,  and 
J^dJf^  ^'^^.4ho«gbt.that  thf»  statute  could  oiot^oft 
way,Bws%  h^ve  b^n  intended  to.aifAy.to  rtiv/Efae 
pvrimies  ,af  the  bwUdii\g  w«re  ^te  exdumre  of  vany 
such  id^ ;  ,an4«  th^oxe^  as  it  did  not  iaU  wiiUai»:4he 

exemption  of  iU    On  the  j>Qxw  hand.  Lard  J^s^My 

£t  of  the  police,,  w^^heassessmittt.  mocesary /&iHie- 
fraying  the  expence  of  it,  extended  to  all 
Wess.sjpciWly.ej^cept^;  and  as  the. Begi _ 
v^as^  not  .eaui)[ferat0d  am^mg  the  many  excsptionB'.iii 
the  acts,  J^hepe  sqe^necl  to  be^no  reason  fbr  exem|Mingr 
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»i.s^        cKDtORT  or  sttfilSidir.  sss 

#»;  aiid  their  LordfihlpB  ^ireM!  eoiffi]»mM''iii  tiu»  ti^jj  'f^'^y 
afotf'fiNMtt  the'  eireuittBtaaee  of  tkb  (Hiter'paiilii  oAoei  du^^^ 
iKiftff  ebinidered  liabtei  Caiianter.' 

«^^^^<9n(»  CJMfftf ^i»taliied  Ae  Masons  of  stupetisioiii  sua^tg. 
IMiikp^diacI  tile  tetten  MnjpAci^,  and  deeenied« 

Sanl'EUint  OtdbMrji        For  Snapeiider,  Dean  pf  FacuHg 

.^^.  /(^nantUmnJ  Tho.  THommm.  Affsoty  J.  Thaau> 

souy  W.  S.  Alt  Mcncrieffj  Brownlee,        A^eot. 

*»*''  Jtott  JirXWwfe,  W.  S.        D.  Clerk.  ^ 


SECOND  DIVISION. 

JOHM  VANS  AONEW  of  Sheadum,  and  Mas  ANN 
.'<  ii   -       BOBBRTSC»f ,  his  Execatriz, 

3,.     ,  Thk  BABL OP  STAIR  AUS  OtHKBS. 

Jffanry^iF/iMr  Cohmjicption. — CthMRMtateet  hi  wkidk 

Miia  sab  ^  enkfUedlands^  heimg  reduced  on  ctufMitt 

\\^\ce0km'Wre]g^dmi^  eoinmitted  m  obtaimn^  flue 

^dmree  under  the^aet^  Pi^Uamemt  emffwridng  tke 

mAtr  thepnur^aten  v^re  Md  to  kenfe poeeeesed iat 

bona  fide,  and  not  otcomiUaMe^  &e  hygoni  f^entg 

•prenkme  to  AejUnet  term  itfter  the  judgment  of  &t 

.LEbueaqf  Lords  reducing  the  eake^    ' 

*' ^  •     '  •        ' 

Iff  ismng  hei9a  found  in  the  ctae  of  Stewart  laid 
otfaon  V.  Jlobert  Vatas  Agietr  (8d  Mareh  1764;  Mof. 
p.  liV485) '  Tiuit  tiie  estate  of  Btenbarrow  is  still 
^  affectable  by  the  debts  due  by  John  Vans  of  Banir 


•  It 
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SM  rsmaemm  of  Tum       if#.  vk, 

iit'iuy  m6.  "^hBoarow,  et  the  tiem  of  ^4mtis^'  Us  MtktA^bfldt 

"^^^^^  Vans  Agow,  fiaiwd  it  aeeowwy^  w  wife*  t#  B^re^OK 

^"^d^'stdr^*  estate  from  the  diligence  oi  hia  emUtors^  to  fipply  ^ 

^'''  ...:,==,     a  {viTBte  aet  nf  Parifawi^itiaiitliaciw^  ia  «ftfe  ^  indi 

Boiui  F«^     parts  of  it  aa  shooU  he  n/eeMWrjr  £>r  pajWMft  ^  4iht 

^"^^'"^'^  entailer's  debts.    In  the  year  1786,  a  statute  waa  a«« 

tordingly  paaaed,  ^uthwizing  the  Goart  af  SeoaMij 

^  upon  an  aetion  to  be  institute  in  the  name  of  tha 

*  said  Robai;  Agaew  vow  af  fijiieuchaii*  or  Ji^  A^ 
'  name  of  any  other  heir  of  entail  in  possession  of  tha 

*  said  entailed  estates  £or  the  time,  against  the  other 
^  heirs  of  entail  thes  m^  hdsg,  to  inquire  into  and 

*  ascertain  the  amount  of  the  debts  owing  by  the  said 

*  John  Vans  Agnew  at  the  time  of  his  death,  and 
<  chargeable .  upon,  or  afactual  against  the  said  ea« 
^  tailed  estates,  ot  any  of  them;  and,  after  haidi^ 

*  (fixed  and  aacertained  the  extent  of  such  ddrtB»  1y  ifai« 
'  terloeutors  or  judgments  in  that  behalf,  to  aUoty 

*  order,  and  diieet,  the  deA^iiwA  paMa  .aadpaBtfom 

*  of  the  foraaadd  laads  and  aatate  of  Blumharrodbi;  com* 
'  prised  in  the  aforesaid  dead  of  entail,  and  settled 

*  pursuant  tikcreCo,  to  ibe .  said .  fiir ,  pAyiaent  of  Ae 

*  said  debts,"  Bcc.;  '  and,  in  general,  to  pro&ouaae 
f  ismb-int^arotordr  intaiioetttaBBs^  and  tajiOTB#'a0te 
f  iMdAauch  pMeeedings  aa  tka  judgrn.roai  is «aa  to 
-^  pmmMica^  and  Aohiddrin;  or  eoaomiii^'aetioap  of 
^  aide  af  the'  estatea  <  ct  bapkp^pta/  And  it  vaa  diso 
finaiabad,  timt  the  piircliaeara,  ^  luukr  Aa  aathorUy  of 
^  tikis  act,'  shidl  hwre  good  righft  and  title  te  tiha  lalkls 
**  in  as  fuU,  aQ}fk»  a&d  bea^«ialr>  maniM\.4a/all 

*  u&tents  and  purpases  ttrjhailaaw,  m  anyothar  ]Hir* 
^  chaser  or  purchasers  of  lands  at  judicial  safes  before 
^  tfLeCSonnit of  Seaaiah  mi^,  cboiy  or  aag^toiuHJ^tif 
.' the  law  and  ^jiMotice  of  StoHaaid/ .  m      .^....i  ' 

in:  punanaaaoe  cf  tfaiaact^of  ParUaiMnt,  aaactiacL  af 
^adtarator  land  sale  wm  raiaad4^.'&aiMrt:Faiia  AgMiTj 


ifUkk  mmtreeBt&i  i^iu*  the  iviuole  faein  ot  Mbilil  ^^  ^^  ^^ 
flMte  ftt  4BSislMK3e,  iiiefariilig  his  911^  diiJ^^ 
llBie' iiiflttittL    Tbe  dotton  wm  carried  «B{ipaneiitii}r^iV3^^K»i 
•teoorAipg  te<iiei)tdiaaiy  yraceeaiiigs  te  judicial  aaias ;      r 

tiUfe  preyveti  rental  of  the  iands^  toal  to  fiiL  Ihe  waasAet 
#f  yeeii^  ^^or^flde  n*  whldi  tlie  dftfewtrt- kit$  veone  «d 
%e^3E^^.  The  landB,  being  thus  expefied  to  sfde; 
H^^nre  piridiarieA  hf  title  mithofs  of  Itiejde&DiierB  albr 
ft  1ce«ta  eompetttfofft,  and  at  li^  rsta^  MUrid^ralily 
e»iee^iig  4he  tipset  price.  John  Vans  Agmm  bhviag 
««Mceeded  to  bts  firthcr  ^RobeiPt)  m  tl»  ^ekt  1809; 
lodged  an  appeal  agakist  the  judgment  irhidt  found 
ttiaft  the  estartie  wds  liable  £a*  the  debts  ef  the  eataifer: 
^0ee  i%kr.  CoJK  M  June  tftlS.)  He  also  lodged  an 
Uppeai  against  the  deenes  of  aale  pr<Mtoaneed  by  thd 
CS^tM  erf  ftefssll^n,  whieh  being  disaiiased  ib^  the  Hottsd 
df  Lo»le  as  ineompetent,  Mr  Vmm  Agnenr  amed'  a 
pt^otib&B  of  reduction  ^  the  Aettee6  ef  sale,  and  tha 
pmtliases  following  theranpon.  in  tfaie  action,  ithd 
lEkiaM;  of  Seaalon  <2d  Jtmtt  l«lg) '  aufltemed  rthe  de^ 
^  fi^niBee^  ttad  impelled  the  ceaBOiis  $ai  zadiuctioii/  BnV, 
«4»oli  i^peal  to  the  Honse  of  Lords  <31st  Jidy  1602) 
SV  tvtae'xn^d^ed  and  mi^usAgti,  ^  that  ^tha*  aald  saMial 
^  IttMrMbttoi^  eomplateed  of  be,  and  (the  ^same  drd 
'"^  »hei«^y 7ewi«ed ;  and  it  is  deelaredi ithattfae appeU 
^  tertvand  the 'ether '0hlldx«ft  of  RobeitVms  Agneisv; 
^  "idlofvieite  named  as' defenderb  hfi  i  the  action  of  >de^ 
^odakratM*  and  sale,;  *  raiseA  afc  die  hartanoe^of *  thesisid 
!  Hob^Pt  Vans  Agnevr,  and  pronouatted,  as  appearing 
<  Oft  UMi&ce  of  ^le  prseeedlngs,  to  have  beai>  BmbrS 
^-at^e^ereial^tinies.of  psononneisg  nsch -interioou- 
^'tow  rei^pedtimljr,  aad  not  to  haT^  faeen  prapevl^  ^ 
^  brought  before  theConvt  as  de&ndera  .in«nch->ac« 
^'^tiottSyaceordingtoithe  prvriaionsof  theiact:of  Padia^ 
f  nieat^  in  sAid  aekioa  mentionedy  die  Conrt  had  416 
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Agnew,  &«.>;  *  offektio^their  interests,  and  eepedklly  had  no  a«ttMc(* 

sarf  «r  st^,  *  tyto proceed toasrie of-thehUKh  of  Bttt«bMiad»«iid 

._      '  Sheachan,  in  the  said  act  mentkm^ :  Ami,  JhmttMn, 

«S;;^  «aat'anthepToeeedfogginihe«a»Cai«Mn(^iHud 

*  actiotis  of  declarator  and  sale,  «o  fiv  aa^tba  MD>a4f» 

^  fected  <3ie  ititex^ests  <^  eradi  minots  iiilii04Mid€»latto 

^  respectirely,  undei' the  deed  of  tiltail  in  Ote  JmM- JNTt 
^  mentioned,  werii  proceedh^  withoist  tk«  fwiflwaMy 
^  for  that  pnrpoBe  required  by  the  |«oviMaii»(adi*he 
^  said  act  of  Parliament ;  and  wer^  tiMiief<lM^«iA 
f  and  void  as  against  liie  appdlafet = end  ti»  vvMral 
f  Oliver  minor  heirs  of  entail;  and,  partiailafiyt"41uit 
^  the  sales  made  by  the  said  Court  in^mwaanM  of 
^  IJie  several  interlocutors  pronounced .  by  tke -said 
^  Court,  in  audi  action  of  dedasator  and  safe^-weit) 
-«  nun  «nd  void,  as  against  the  a{ipdkmt  and  the  said 
^  several  other  miB«^ heirs  of  entail;  iasi4hakthetap- 
<  pellant  on  behalf  of  liimseif,  and  tifie  aaid  ^wiMl 
'*  other  minar  hears  of  eaitail,  isentiUqd  to  hainitthe 
•^  sales  made  under  the  several  iateiloeatoai  afttwaid 
*  Teduced,  and  tb  have  the  lan&  reatMed  iOiMmfrOftrng 

^  eMaib^  esktiiSy  subject  to  audi  proeeAdfags  mi  j^ay 
^  be  had  in  aa  action  to  beixtttitutedin  tfie  «ai#(Oaprt, 
^  «iider1ii#  antliorityof  saidact,  £ir«4ike>|^orpD»  of 
^  feipitribg  iBlto^  taA  asoertaiiii]^f>  tfar^  eUeil*>tlmd 
^  aidoiint'Of  the  debts  owteg  by  the  aaid  JUhJa^flKana 
^  AgnefVAt  tile  time  of  bia  flmnth,  rhnrgf  riMrr  ii]pij«,  or 
-*  efieetacd  i^ainst^' the  said  «iitaied  estalei^  lar^ai^  of 
**  thmi,  to  the  «ad  that  the  said  Ccmrt^  trflar'kttting 
^  fidied  and  aaoertjiined  the  ditsMt  ef  sucb-d^NM  by 
«  ^flBterioctttors  or  ^dgmants  to  thM  bdhnif^'  ai^|m>. 
**^^edd  to  sal^  of  s^ich  partst  of  llMf'«aM  eatateft^M 
-^'tit^y  as  wtEf  he^wcMBoejr^  in^MHfii  ^idM^^^kiiitakien 
^and  ttnoAf  as  difedied  by  the  aaid  ntiL    iiiittilt  ia 
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crawlttfQiiiifetod  hiicfc  to  the  CQUrt  pf  6e09H>x|  t^W^-^J^S^ 


'*  .Ufimiaif0(WM  foe  r«4iM]^  <aee  i^oo.  ^^f  9<t c^^^L^^ 

jfAefelii  to  pfcnmoce.  «he  foUo^iittg; Ji^jgqoeat  (Iflt^ 

#^  *bii^gh>llw/tit)tfwi^'6  demand  of. tbe  r^Bto  ^ jt^^H- 

;  ^.  4ai)fldiert(UliB  ^oiwthe  period  of  bia  jscoeesiita  to  tibipse 

.  5  i<ftotoi:w^ipri|KH9r>  an4.aciK>rdft&g  to,t1ieAi*<d&B«^ 

^h^Dfom  ofrfixMieedtog,  before  the. Hoii£i&:4t  tliwe^MiiNriiig 

1 1  of  tlio  i«9pml,  'end  oti^,  occovdiog  to.  »i^^  fojTinA* 

f .  aBii  the  pMotice  of-  the  House*  to  have-  h^en  *,«|fu)e 

f  .or  gttlii|oct>o£  diseiiflitoa  at  ihe  beeiriiig  ^of  4|ichieei(9^> 

'  1^  if  1liem6}H«d6Qt8  had  opneaviei:tli^y.  Jb4d  .gii^t«pdd 

if ufog  1  djapmiiy  gticfa/  «dtem«iid'  eppBtotefttty  B9t)^4he 

if  I  jii^gitiuiU  of  H^herfiOiluw  iikfavottr  ^f  thet^pdllfi^tr  on 

;A^titef.(p]iitdq^>q«6dti(m»  unl'ees  tito'r^f^lQQdefttoYfhad 

bf  tndbmitiQdtta^tto  Hoose  that.  Ae  dtecuesiptt  pf^l^at 

Ailioii^rMit.fiMstioii\whiji^  h^^Qik'faeai  erguatd  4ik  4bat 
i(t'eMrt^iattivdi9iiHoiiae/]iad  t^  t^««W^:itlie 

*;  flWi*  Mcordh^y.;  aiid  the  Lovda  heim^  eteo^s^tii^ed 
^  <  1iurt;:t|[i^t|iRrtifiiilari  qiieett^ 
( fiyhaiiiMitboili  argued^  w  proposed  to^  be  4Mrgiifi^ 

l/Uke  teiiriaiB^  ttJh^'&lfMli.a^  ttoMfiiitiiig^^M  the 

'>  m^lribiot  of  iheri^iiMmdMto  toajtgu*  ««rb^im^]^  osr 
t >  to^i^wit  tbfitttibe.ifuertion^im^t :>bek  iKsniittoi  to 

.'. :  Dm  Cr^iivt  a£/3eaiiiwi»  h«l.a»eeii  '6x114  a^niistid&9n^i9* 
',.'  pK4ieimip|i  oa  the  part  of  |heiCe«pq«fleat9  ttot^  ad 

V^  cquartJMKi,  hud*  i»et  b«m  J^ie^iwedriiirthe  <Swrt 

fM^^miMm*  t^..wa»iietiiece8B8ffy^.dr.«ocnisi8teiA.w^ 

:^;ttw  f(pme.^f  ipmcet^^     this iJ|i<Nmi»  f»tii^^  1^ 
* '  ^mm^^^  ^Vm^^^*^hmk^Jm9^^      4»map- 
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«.  tlarfoi" 
Stair,  ^c, 


BonaFid^ 


5«ft:  DBGMtaSS  OF  tSBF'  N«iAl;^ 

A  |i«d : ,,  'ISm^  IkMb^  thtoelbise^  €Qta)i\rii^v fhatcthei 
'  »^;)efct(Oii  Ab  pai!t  df  the  resfiotadeiriH^  lefther  im^, 
'  cusS'fluch  question  on  the  hearing  of  ttie  i^ppcal^boi 
'  to  request  that  it  mig^t  be  remitted  to^  tbejcoisiAaDiI 
^  ation  of  the  C!ourt  of  SeBsioa,  arofieifirotu  aoekiiMiil^ 

*  prehension,  the  Lords  think  fit,  under  the  particular 

*  "divuiQstanoes  of  thei  caae,  t»  wdoi^  aBdiift  iatbtft^ 

*  jfore  ordwed^.  fay  the  Lords  Spiritual latid  Tmiagtnk\ 

*  ia  l^^xWwooMA  asaemUed,  that  the  ftaid  jjud^^mmt  bei. 
'  amanded»  by  omittinff  the  words,  ^  tdmig  ^^ihikiAel 
''  renU/rem.  the  period  qf  ki$  0icQemm  to  4ke  iwlattrf^. 
**  fsMe^'  and.  inaertiog  instead  thertof  'the  imariB^i 

<'  MkJhe  /urti^gr  ptaoeedkig^  m  the  Ctmrt  ^  &$mm[i 
*'  Jauohii^  ^  rents  (^ike  enimled  eHtaiee^  mtdtiulaph^ 
''  fMcatkm  th&y^  duHng  (mg  perMt  of  time:.  lAnd^ 
<  it  iii  further  osd^redt^  Ihi^  aa  to  all  othto  anttelv': 
'  pcayeA  &xt  by  lAie  said  peiiiku  of  the  istsputAMl^  thV\\ 
^  aasM  ibe  ngected^  and  tha<  sakb  petition  b&disniistedf' 
In.  cttpwiquenoe  o£  this  imematioB^  a  chdni'  w^aiMir^i 
made  by  the  pursuar  for.  the  by^^tLe  reate  olitbar 
lands,  of  wiikh  the.  sales  had  been  mimosd^^Aam^tktil 
date  «f  his  sucaeasion  'ta  the  saateiiad  eatatesi'  ^lihiBiq 
poiat  waa  rery  iuUy  argoed  m  isfcnnatiaiiSji  in  vluikM  i 

Thie  ,puri«eff  ^faesidea  attanptiag  to  ;«hflnr:  aonaiii 
thiag;  like  ffaudulaat(paitiapation'aBL  die  partaf^Miai 
parehaaeia^iaf  tba:lsods>  fil^sfdml  iTbatifc baapg iu»rj'> 
fized^/byvthe  jfidgtiiemt..of..the  -iHcNaaaiof.  Loeds,  d&tiT' 
iheisakea'9f  the.  anfcailedilalida  hirteejBdoUia&iMtMtt'^' 
copsequimteiofainoiiiBajntQBDBSsiow  \vpfBmmgjdBiif0^^ 
'  £iae<ia£>)tiie;pnsce9dii^8,Vithe  idetedttss  oaidifefeiubeio 
aUatwd\4o  pleadv  j^0Mi;/%iaa  in  poMumjuggiaMder  jidla^i 
of  irhidi  thei>dafeetB  -^^wareiobraoaa  alfl  jdiwnrenAl^A 
npaai  tiiei»  £wei  •  fl^<poiirt>haa'q9^ieil(thiaJpfhK^toi) 

in  varlons  caaesi  aMcAuiaeuLeidy  <OaJNlMSiu«oHaaiH4«$'' 


H«..0i.       GoiHKr  Off  mmm*  sm 

Agiew  ».  Hakbom;  Itfk  Ji^  17#»  Jf«r.<p;  lijUft;  i^f^ 
atd,  ia  {Mitaoalatv  iv  tk*  judgmm^  erf  tin  HolB*  of  «£ni'of 
lioodh  «ft  tU  eae*  of  «he  Y<ttk  BuUdiig*  Ckminii^^*''^ 
erJdiMittnaBi^  1Mb  Majr  1705^  ;  ..  jsoMJt* 

•  <    ■  1    •  '  , 

4» 

TlM  defie«deiatfMAwadL«'i?b&  tit^  thl^ 

phwaqnei  the  landtf  trtteu  deane  o£  sole  of  iMr  Gowt, 
Bad  miMtamnU  Mfowing  tlMrcwfr.  Altfaotlgkv  no 
dimbt^'  tlmt  deoree.ftas  novr  beE»  i^voeii  in^ooBt^ 
qiMMBvf  ibi  di^imteivr  hiiriii^  bMtt  nnflUt^  «t  €be  dl». 
tatt»  of  ttiore  *  tkatL  twenty  ymnf  to  prtdudB  ijoe  of 
th^  wvuMnts  upon  which  it  proceeded,  {yfit^  Hhii  Mmi- 
iiattoB  <}f  a  tutor  ad  Htem  to  the  mi&or  dbildt^n  of  Ro^ 
faMtt  Yikis  AgBew>  yet  tU»  drfect,.  ao  fita*  firdm  btiing 
oknri&usy  urn  oremJlcd  fay  a.  nfttown  and  tmotttmyHp 
Jiri^BKat  «f  the  CSowt  of  StaBBioB.  Of  tkeaetiiBl  foM 
JSthi$  of  ihit)  pii^ihaseEv^  theve  camtot^  in  lihe  cinumstttti^* 
eea  4tf4hi».  ease,  be  any  reami^ie  doobt ;  aodiibeiei^ 
jeelMNBBito  tktii}  tklee  were  sot  oaiy  of  tbenoal  nunate 
aai  hMliiO0irer&ble  mifese,  but,  vpon  fceo^  btou^ 
foMnadab^riiielitedihi^  ttey  Wieie  repelled  by  the  Sa^ 
pMiafe  Cknrt^and  ihiorefiveiiatiiiot  be^hcld  to  h^ 
thenoMrtriuslivaly  m  Mofa^^flir.  The  cases  quoted' hy 
the  pnrsser  do  not  apply.  In  that  of  Lady  Cardroei 
iheiQ  was/nOr^Beslusa  of  bygone  leaie  or  Tiolant  prb« 
fitetat  all*  |a  Agmw  e.  HoKkoani,  the  jadgtonut  pp^ 
ceeded  iipoa»  strdug  pK^eMAptkaie  o^ 
in  the  ease  of  the  York  BuSdiii^  Company  v*  Macv 
kettsie^  the  House  of  Lords  held  tiMt,  -ttoi^h  'llbon» 
imglltbe  jEio  mitral,  yet  tiiere  was  a  legul  deHnqaentf 
on>  the*  part  of  the  agent  purchasing ;  and,  moreorer, 
in  that  cttse  there  was  a  catikpLeii^  restiiulh  m  inte* 
gnm ;  and)  if  Mir  M^Kenaie  was  obliged  to  fesfore 
tboJanda  and  bygone  rentSy  the  piu^uers,  on  tfaeotk^r 
hajidiiWiOrt^oonqpieUedto  p»p:  bade  the  prios^  and  ex* 

Pp2 
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ft 

hk Mayms.  pences  of  ameliorations^  tvitk  interest.    The  doctrine 

A^ew,  &c    ^^  bona  fide  possession  is  inveterate  in  our  law.    It  is 

Sto^k^      laid  down  by  all  our  institutional  writers ;  Stmr^  K 

—      i.  tit.  7,  I  12;  uiid;B.ML  tit.  l»f:eS;  ^aiii.  R 

c^^   i.  tit  8,  $  12;  jKwA.  B.  ii.  tit  1,  $25;  and  has  been 

jlpcogmeed  in  innumerable  cases ;  particulailyin  tbOee 

of  Lawrie  v.  SpaMing,  21st  June  1769»  Mor.  p.  1764; 

Bonny  «.  Morris,  SOtb  July  I960,  M^.  p^  1728; 

Duke  of  Roxburghe,  17th  Feb.  1815 ;  Turner  ©.  Tur- 

ner,  2d  Mardi  1620 ;  Duke  of  Ro]dbur^ii&'0;.  WaiuJi^ 

ope,  13th  June  1822 ;  and  in  the  two  decisions  with 

fegwd  to  the  Queensberry  leases^  onitlie>il4KhiiiiMi^ 

1822^  and  14th  Jan.  1829.  ^      - 


'\*\)'y\     h 


The  Court  were  unaflnimously  of  opinion  'tkMHhi 
pursuer  had  not  stated  any  relevant  or  intdl^bb 
ground  for  imputing,  actual  nudafideSf  or  the  slightest 
-paitidpation  of  fraud  to  the  purehasehi,  under  the- de- 
crees of  sale ;  and,  on  the  general  questicm,  that  the 
circumstances  here  were  far  more  favourable  than  those 
of  Turner,  and  of  the  Duke  of  Roxburghe  r.Wauchope, 
and  other  cases,  in  which  the  daim  for  bygone  rents 
had  been  rejected ;  their  Lardafad^,  therefore,  found 
that  the  defenders  were  in  bona  fide  to  possess  the 
lands:  down  to  fhe  date  of  the  judgment  ofithdJSoofe 
of  Lords  Slst  July  1822,  and  that  they  were  liaUe 
to  acrount  for  the  bygooiLe  tents.  «inly  from  the  term 
of  Martinmas  immediat)Bly\  suweeding  that  date. 

Lord  Otdinary,  Mackenzie.  Act  MoncrieffwA  Pwr, 

Alt.  Deay^,  ^B^^.  ffrar^founj  ^xtd  Jrfl^  ^%um.J^ 
Gracky  W.  S.  ana'e/o%n  Betly  W.  S.  Agents.   *n,  Cieil.* 


I«N9flc  COURT  OF  SB8iD0NL  JOI 

r".    I  ^  *  /     •   '.  ' «  '  '   ■     '  f     »   « '. ,     u*      ^      •  • 

li       V  a   .imCQND  niFISION,'        ■    ■•.     . 

Mb-XCOL  3£aiyM.  16S6;  .< 

:  ^ .  ^lElUTBNANT  CAM£:RON-.«%9}2tca»#. 

f  A0N]littiiit«;ii4ifiire  a  ^tness  n^lecta  a  oHatmi^  upon 
letters  of  supplement,  to  appear  befwe  a  judipeib  out  ^f 
M^hose  territory  he  resides,  it  is .  competent  to  compel 
9ffifewmc/^  by  .giKAtiiig  wanrftQt  foe  lettera  of  second 
^Wtwftpft 


i>.       !«■.«.         *',% 


>r'4MI  >    Mj>I 


^k.   •       k  •>  J  '    ' 
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li.ii...  .  PIJS/ST  mVLSION. 

MlteilXOUIv  Mapai6.l99Si 

HECTOR  F.  M<N£IL. 

AnK^ALJ^NT-'— B3E;FAJM^XtpN.«---IUMA^      AND  In- 

xs&EST.-^^  tiroMM^kn  having  beeu  set  aside  cm 
,  the  grounds  ^/aeililjff  drcumveniian,  and  lesion^ 
qfter  a  Ut^atian  which  ccnHnmed  for  18  yemrs^  the 
dtfender  Jbund  liable  in  the  legal  interest  accumu^ 
lated  at  the  end  qf  every  two  years. 


I  \ 


a»  mBomeNB  of  the        vh.  m. 

M  M»y  loft.  In  1787, 23toH  M'Nei)  gnuoted  an  heritable  bfiaiid  fa 
J'^OT^  £1000,  in  fiBTOfur  of  the  late  I>r  M<NeiL  In  iail,%» 
M'NeU.        defender  suoeeeded  to  Daniel  McNeil,  at  whieh  time  tkb 


4mHiair0uL  ^^^^^  ^^^  due  flo  Dt  M'N^  aiMuiited  4^  £9982;  tnd, 
BepmHon.  hv  B  transaction  entered  into  between  42ie  drfinatkr 
jniere^L  and  tiie .  DactpT,  the  latter  gzaated  adJadugoge^f^Q 
daims,  in  consideration  of  receiving  a  bill  fer  *  £AM» 
and  a  bond  tf  annuity  daring  lii»  ^wst  life,  at  ite 
fate  of  1^  per  cent.  At  this  time  the  Doeter  ym 
upwards  of  80  years  af  age.  Shorti)^  ^SUsrihiti  tife 
trustees  of  J)r  M'Neil^  in  tkeir  and  his  namoi  mM 
an  action  ef  reduction  of  the  disAwge,  Jn-^nUiik 
decree  was  pronouneed  Ysf  Lord  Alloway  in  Jvae 
1814^  on  the  ground  of  fadlitf  on  the  part  of  fir 
MOFeO,  and  of  unlaimess  of  (be  teasifiactioD,  Thk 
judgment  was  adhered  to  by  the  C!ourt  in  July  ISMt 
and  affirmed  upon  appeal  21st  May  1821. 

]>r  M'Neil  died  in  1817>  leaving  a  deed  of  setii^ 
ment  of  all  his  property  in  favour  of  the  pursuer,  his 
natural  daughter.  Upon  his  death,  an  action  was 
brought  by  the  trustees  for  payment  of  the  bend  tnd 
penalties,  '  together  with  the  due  and  lawM  intemrt 
*  of  the  said  priaeipal  sum  from  the  term  of  Madw^ 
^  mas  1792/  &c«  There  was  also  a  separate  action  lor 
pajment  of  |he  personal  debts.  These  a<^kw  well 
afterwards  insisted  in  by  Mrs  McNeil,  as  the  genend 
dssponee  of  her  fatJiar*  and  4u  virtue  of  a  €08^ 
meyanee  firom  the  trustees  (  bu*  after  some  steps  weie 
taken,  both  wew  allowed  to  lie  over,  in  crasequenoe 
of  the  ainpeal  in  the  action  of  reduction*  But  afibv 
tJM  judgment  of  die  Hoose  of  Lordb,  tke^  osJy  ^fu^ 
tieft  aaae  te  be,  WMhw  Ua%  McNeil  wm^  eatilifd 
teMMpound  Iwlwetfl,  and^^  if  abe>weis,  jit  wjitfl  ptaMi 
thaa«Btia«latjk)iiWMtotalifirikpee?'   t. 

Tlw  piii«u«(  mt^nOmttl  .^aniat  #e '  €siirt  had  « 


9k>.  4)1.  CGITRT  'OP.BBBBOflS.  JiH 

ie4iflddde>^)d#en!  1»  )tl«c«Bi»Um6e^l  «iM»&ljdlBt1Ub  vii.M>^r«y>fMt. 


'^nnH^  fiftttOtoBVi  ManlMdI,-«dtli  Feb,  161S;  Afdnt-  ^.^T~. 
gwttcilpjh  tr^  Wdudmpe;  1813^  ^attrmeik^ti^  appeal  4AprflA<^f«ft<m.' 

MAj^lMS.  l%e  6Ufle  tlife  is  f (CilIowBd  i&  EnglmAs 
S*ph&el  tf.  BdAmi  'Sept  1M>S,  F^««^#  Aefporte,  vid. 
4w/^p;;#9; '  >11ie  present  earn  was  iftore  un&viMintble 
^t^  ib%  debUMf  tiiAn  any  0t  tbose  referred  to.  It  wtt 
teot'the  oi^imiy  case  of  delay  in  payment  ;'tthedtf- 
imAer,  by  improperly  obteining  the  discharge^  and 
dben  endeavouring  to  support  it  for  years^  had  becfn 
^alAed  to  withhold  possession  oi  the  mon^  against 
the  conMnt  «f  tlw  punsuer,  instead  of  paying  tip  the 
interest atmualty^  as  iie  was  bound  to  do;  aikd^  aa  the 
discharge  had  been  finally  reduced^  it  was  but  just  thttt 
lie*  diotdd  now  xaomM  almuall^  Ibr  the  interest,  -m  he 
unist  have  doM  if  it  had  not  been  granted. 

it  wtts  amiwered^ThiA  there  was  no^^ase  in  whieh 
eompoond  intsreet  had  been  allowed  in  a  questicm  pro* 
ptfly  Itetween  an  ordinary  debtor  and  cueditor^  With- 
out a  jndieial  denmnd  for  paySfient.  In  the  eaieg>  of 
Htttniltcni  t^.  Marshall,  and  of  Maatgom&y  ««  Wsniii- 
«ipe^  tile  questions  were  between  tutors  and  their  pupUs^ 
whkh  was  quite  different.  Tutors  had  an  official  dutf 
to  fetiorm  fiir  the  benefit  of  their  pupil»«^-4faey  wet^ 
iMnmdt  by  ect  of  sederunt,  to  balance  their  aceoujiti^ys- 
9id»ly,  and,  after  the&eiMsary  disbarseMmUv  iweite 
madie,  t»*lay'  oist  tbeii^  rents,  or  tfie  intnttstuif  tb^ 
taientyv  ift^  tiie  ^way  moet  advantageous  for  the  pupiia^ 
aiHMif,  Ik^ :did«not  do  BOrQu&y  themselvse  w^sre  iiat 
Me  for  what  they  m^t>to  haire  ilranM.  Ifiusy^mei* 
not  entitled  to  make  a  benefit  to  themselves  at  the  ex-» 
penDeiof  )«iMld pu|tilsc  i  ^In  tt^MSB^the^iQnieinMrry 


S9t  mmsam^wmm      mm 

H'Neii,  .    .  e«iiabi><il)ii}giaioUB<he  baa»etltri«iittiief4b)r>iidte<9^ 

ef'fitytlowafy  9d  Mandi  l«0£r'  «*»  ClMU^  itfWrtdtU 
^ietk»c«t(»-  of  die  Ldid  Otdtefli^^'?l*^'iiid'<itlM# 
compound  interest.  In  the  present  ^aMt^tti^iNlteU 
Mtom>foi-  'tkci  de»fi«i>i.  '  It'  Waa'>tieti  to/ddA  lUltfittiy 
ltaudi<hAd>  bcien  «(»niiiitted  in  oMitftttog'itiiHJdiiohiifil} 
a«tt,  althota^  i^Jiad^  this  would  tiof-  rMdec'V^MifaN 
n: cUtm ^hieh  wa&  uot  eanctioiMd 4>^1avt  t<    ii<':'>''b 

^'•It  \9«ii»  f0pikd^ThBit ^ety  cam  of' MsteutMite^  bi^ 
fykreeft  {tutor  teid  puf)il  was  a  cai^  betvrttetf  diri^tor^aflft 
UPidStUit',  'biM  ift the eaM  of  tibe  Qufe€lnfibehy>M^to0i) 
fifk*  Tltii  iraa  cUi^etly  debtor  to  th^stt  $  aii^'d«>lif^i^ 
found  to  hhve  a  right  of  retmll^,  *b4'>«Mil4^bt(bl 
Mid  to  bie  4fl  fflnH'  In  MtaiHing*  th^  IMti  inhls}^^^ 
hands,  and  only  did  what  he  hOd  l^'rigll«it^4(^;'4« 

ciute  jib  had'dtily'^^  )t^h»  to^^il^nfoi^' fiB'Mtii^ 

itt-eseni^  case  €odhl  -not  ber  '€oinpa]^M^>M  liM'^  M^ 
Tait.  *•    '  ••'  •    '-    ■'   **-!-'■'•  '   ,.:.jc^u'.iyi)mU 

The  I^jrd  OWi&ary;  *  i^p6^ 

f  suer  for  compound  interest  on  the  li^iabte  iJ^l^  &^' 
Bu^the  Court,  with  the  exception  of  Lord  Craigie,  were 
of  opinion  that,  as  the  money  had,  by  means  of  tbe 
discharge  improperly  obtained,  been  witliheld,  after 
a  judicial  demand  made,  the  debtor  was  liaUe  to  a^ 
cumulation.  It  was  observed  that  all  claims  of  this 
nature  must  depend  upon  the  particular  circumstasoefi 
^  ^ach  cas^.    Where  debts  were  allowed  to  lie  oy& 


t»>tmmiJii)»i«rfi^ti9in  Offr^owMl.iiiiliQrwt,;,  «iid»i»w»rH„.i'.V.!^  •  - 

v.Omllif  DtlM«  band,  LonI  Cduf^e  objetted  >tO:  Um 
e]i«Ai;(iM(rijiii4yreMdieo^  ui>  tlie,€»aa  pf^  aetioibi)  tf 
MdiMtiiyi^  aiiAi  w  teodiog"  i&dirMtiy^r  t<^.^  ^;ii4roK 
duetion  of  heiiFX>  aiRd  fw&W9  !peoa)jtif».ti!^^ 
every  case.  It  was  enough  tbat  the  pursuer  in  such 
a«i  Bftit9n> '.  obtained  iiestitiitian  4if  i  hid  pioperty  r  with 
ftfi  airdiliary  kf^  iiitere9t»  a«td  Tvithttml  '«MinpaU»Q# 
tibi^itofeBdv  "toiacft,  th^  pwrtof  a.  hieckmi  WufMtoar  i)fe« 
«b«^sMicmsMi)i|igmt)  aii4.  ihuB  n^^idy  s^aJtiiiQg  m^ 
#S)ft<li)6t<i«^chicoiiJd.)^iproiredi  bvt;  ad^rdingitOddift 
FW9uwia>pr0&trf  wt^eb«  In  ^tdiwuy  jiayci»»««*mi»ijlM 

^1^  parjpd.  at  I  !«r)i^ 

Uke.fifim^i  |wt])t^w^4ecktodUi<it)ibejait^ 

Ik  4epi«Hli)atodriQYftW!)>Wilvi7W»  jfiwRi  ^4m  date^i^ 

the  transaction  with  Dr  M'Neil  in  1811.  j:i^r 


J^-^SS*  9i5^>!W'M  v^f*T  .'Wiww^^ 


m  m  ■  * 


,  •  -J  I.    t."^ 


«»6   '        /SffleiaioNft  <nn  iKHB        ofoi^gtt. 
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PATRICK  GRAHAM  of  Umf^latH    <     't 
The  Honourable  Mbs  WESTENRA  itthlrOvHmMJ 

'>!         I.  ,  ,  ..•.»t.l  ,.',y^l.i' 

held  to  he  Uable  to  challenge,  M  AfiltM)^  the  ^gfiitf^ 
'    muitipiff6ng^' ^9q>erior9.   .  ^  :      '  i  >-  < 

■ .  .       .  • .  •      . '  i  .  \ '  j  ^ 

Jamsb  iDtDKBi  OF  HAiiiLTOK,  in  iyA^gr«iital<<#<flft 
prediEk^eflBors.  of  the  putsuer  a  £eiMi^*flf  tUe  hniiprf 
Gaitainies^  iodjading  Gapellie^  aad  ctikeni. '  ni6<fai^ 
ttediate^heir  of  tlte  (»iginal  feoar  wa6  alteman^s  itf* 
ftft  ia  tirtneef'tt  prec^  of  cAira  (XMMta^^friliiit^ 
-tiien  Duke  o6  HamiUiMiy  wiife^  feifodiwavdB  4K]iivey«i>4hfc 
<flla|»eriO0i1y  cf  theee  lands,  ^abiig 'witli  tlK  Mfti«tiu«i- 
tailed  proparty  bekitiging  t»hiiiii  fai^fliTOitref  Ite'^^ 
faidery  Ikfrs  Weiteara^  wfci6  was  iafelti  ••  >  *  m  ' 
.  VbareiA/ar^ Hn  Westewa  ieoBvieyed  Ifce^lMMeftftiof 
die  auperiorit jr  of  the  fanda  >  of  CJap^ilie  to- Ms  ^  IMflto^ 
Bodue^  and  that  of  the  other  haids  helcMDgiag  toith^ 
jpUBSiier  i)o  Mr  FersgtndD ;  but  this  landnghtitn  ohj^ 
leiltb  by  t]w>;v»fl^  Mr  EefgosimreaaanMlhisrigfa^ 
whieh  iivas  aftevwatda  fio^iFciyed  by  Mrs  .Wegtenzirito 
JMc  MaoeiiQcliifii  finbaaqtontly^  Mrs  Westenmiefn:- 
f^eyei  &  li&mt  q£  part^of  the  an^^iiQiUty  ofjhehmfe 
JAiavburof  the  otfaei*?  dsfendei^  Mr)P(0|iieF';'«ifaeBnip^ 
tm'.^4urtlon:  vaBibiongbbiby/the  ^punumiagaaiisttMis 
IS^Atencir-Mr.  MtDM^odiie,  sad  Ml)  j^jiiei)  tenhain^ 


iVo.  M.  OODirr  OF'flBBBKikN.  Wl 


the  whole  ooiiTeyuioet  made  by  Mrs  Westema  in  fa-^^*^  '^^ 
voor  of  the  other  defenders  set  aside,  upon  the  groimd  nZkl^flT 
of  an  indawfui  multiplication  of  superiors*    The  ac-  ^ertem,  Ac 
tion  also  concluded  for  damages.  smfmi^rtmi 

In  the  proceedings  which  followed,  there  was  con-  ^^'^ 
sidoreMe  ^isomsion  upon  the  effect  of  cortahi  trax^ac- 
tions  fastiUBen  Don^ifi^  Soke  of  Haiiiltaiii  and  the 
pursner^s  £Either  in  1790»>  whereby  it  appeared  to  have 
btSB '  natenied  to  tturejr  the  right  of  superimtty  of  , 
Capellie  to  Mr  Graham,  father  of  the  pursuer ;  and,  for 
that  fiuiepoee^ «  diqiorition  was  granted:  by  the  Duke, 
mi  ftfaitt  for  L^flfiO  giTsn  by.  Mr  GhrahaBriae  the  prioe 
of'ihia  superiomty^ 

Under  these  drcomstances,  thaLosd  QidumiT<fiMmd 
(lit)  that  the  pursuer^s  plea  of  unlawful  multiplication 
iTDiM  fattre  beMt  amlaUe  tobun  **  if  he  .had  had  no 
odber  ohajncter  thasr  tlmt  ef  Taesali  in*  the  famde; 
buttfaat,  as  he  asserts  his  ri^t  to  the  superioidty  df 
Ch^pelHe, and  hae completed  his  title  toit, he^cM^hb 
pradeeeiBOv  aft  leasts  whom  he  reprseents,  hav  eiu^ 
sented^o  a  multJplieotiottDf  superiors  over  thi  famflii 
fflintaiind  in  theiini-*right  j  and  he  camuyfrnbjeetito 
{the  idefeader^  Bfm  Weetenra,  eithar  rotaaning  the  n»* 
periority  of  the  jrest  of  the  lands  hersd^  or  cenneyu 
Jag)t&eliQiv  M  ^he  hae  dcme^  to  Mr  Napier.  ^  li&rtot  $ 
aovlhat,'  while  iim  pumuer,  as  sdperior  of  theihaab 
lOf  Capdytte^  Mr  Napier  aalifeKnter,  andiMns  Wev^ 
tsnraaa  fiaif,  are  superian  of  the  rest  aftheiand^ 
Offer  Whidi-lhcee  is  thus  no  multipiioatton  (tfeu|» 
ition  i^'^d)  ^  Thiit  Aeiporsuee^s  right  ef  thent» 
(perieriftydf.CapUUS'maBft  befbndened  with  the  Utt. 
^'Bsnt^rijB^  «fi  Ms  MaeoEDodde^  who^  haraig.  acfoked 
his  title  dofia  Jlde  oxt  4fae  -fAitih  of  the  teamt/ ^eaa^ 
>'ilBtte'eallad«»ito  leiiouseMicrigfaftiwfaiQb  Istittior 
^ in  data:  to'the  taiieref  ifae  puntfar ^'^-.^aid  (id) 
*  That  his  right  cannot  be  set  aside  on  the  groun«te 


Vi 


9S»  BBiaBBSM<  OT'THD  114  MI 


M  u*y  1828.  Vt^iAuntaiiied'ih'thiB  tiotidn,  as  it  JB'a"meae>tNli>iBB  ha 

Graham  V.  '^6 '  fee  *6f  the  fitiperioiity  yedWd  in  ibe  pursuer, 
Wcsteora,  Ac  <  ^]|ich  has  not  Split  the  Superiority,  and  multiplied 
^iveHoTMi   '  superiors.* 

VauaL 

This  interlocutor  bdng  reclaimed  against,  <^  GmH 
held,  on  the  first  finding  above  recited,  that  the  ques- 
tion was  to  be  decided  upon  the  fcireumstAuces  of  the 
case  as  they  existed  when  the  action  was  farought; 
and  that  ihe  pursuer  could  not  be  barred  firont^lijeA- 
ing  to  the  grant  of  a  liferent  of  the  superiority  of  his 
lands  in^f^view  4rf<a  tibSrd  par^,  on  «fce  '^gnbt&iB  iiis 
having  got  a  conveyance  of  the  fee  thereof  to  himself. 
He  did  nditii^^nientito' a  multiplication  of  >  Superiors, 
by  acquiring  the  superiority  of  part  of  his  own  lands. 
Witbi  r^galrd  to  the  sdcond  finding,  Ihejr  held  difitlO 
by^thi^^e0lIv^yalle^  toMr  Maconodue^H  nmlliplicitfen 
^  of  Buperi^rs  Wtts^dffected*  the  plea  of  ienajSd0B^ti»Mbe 
^^nO' avail,  as  the  objectitm  thus  aroM  fixm  a^mmtof 
power  in  ihe  superior,  wlii«^  eo«U  nobN bo^otnoaled 
by  such  plea.    Upon  the  general  point,  in  tb»^^diird 
finding,  their  Lordships  seemed  to  be  of  opinion  tfaati 
ttaMsa  fAt  ike  ^decision  in  Oe  teaefaT  of  )!Sir>  Jantf 
CMqyboim  ^UYSl'^  tha  questioinimq;lii;  haveifeeeU 
attaMted'WitM  cMSEiaMtkble^  dsffifsaltf^  { <J[t  *iviE»v^b 
servedy  <ihM;>aB>otfdinafy  Ukmat  of>  swpesgkfa^hf 
eMfetfftatlin,  gai«ei!n»tpdwe|Mto(  entervteaall^'/o^iti.^ 
iMMNl  Ai^^ddsilaltieB  b£  stiperiMi<7v  whBeitilie!ftu«ihrto 
wdg^ 'be  >coiiteycid  ite/avthivd.  party  ibf  lai  ain^  ttrig^t 
Batioiij>io'wlddi  tfae.^vaBHdjfiiuld  maker  no  loiqealiaBi 
It^wakilMiighti  ibdsratisrv  tba^  atiJthia.tiBi^itlie'idaM 
^imi!iliithe>ieaM  4>fn&it':Jimt8iG^^ 
dttpartrtiftritia   7'  ^^h-k.  n-^-**  f-.ut  ysili 

■■>  fTte  ^emiBU  i^toMHaglj^^  raltaeed  Hlm^  k^btiio^dhbis^ 
thtt^IUirdiOrcUMry,  leind/tdqeQmQd  im  ^terais  j|li<Mi^ 


V^  99.  aaiBR1<OF> 


cr,\t\{M  ii•}:#i:1^^:i^c!* 


.  Tweediet  W.  S.  Agent. .      Alt,  Fartyth.,, .   \Rk^  C<i«p,    '— v^- 
heUy  W.  S.  Agent:        S.  Clerk.    ■   ^^    '"    f*^    ''^^  '"T*^ 


'-!*iir<.  Mil*    I    'i:    .!    •      »  •    •»;•    •'         •   •      .r     ^p       .  •*   .  ,    /»■..  .' 

;  tft'iu"'"!     -  •.■'.'   .1'    * .        '■.■■•'••./.  ,  •  . 

^rTHQlfAfi  BBUCE  of ,  Graagemvlrk  «iid.QTH]»iw 

.fl*>'..i!  •.:!•,'•        •  agldnst.  ■  ;,,  .   .       /(..( 

.vi<  '-    (I  .-THS  Il£Y£ftBMO  A..CAB8TAIR(B<;  ..  .>  Mi 

GLaBB.4t^AcT  1668, .  smct*  Sl,^-^J?[mHd  4kai ,  Igndi 
i40ki€h  \A0d1  been  brm^t'  ini0,  a  isttKh  ijf.  iigh  ^wlfi 

JB'iJ   unj.-Hbj   .    '  ••'  .   1   i.  1  :.  -  ■   :l    !    •  .,{   'ft    tit     -x.'  fhf*;! 

^l^R.  (dmtgeiv  Mxr.Cantaini,  iioiai^ttir  i^  AftttinstlMi} 

dtfewsiifar  aigrasBT'jgMKp  thi3)!^A^  t^tfljumoi.aifwtMt 
affrgnnuidv  4!d  ihe  coctenl  of.'tiiroia0re«raad({f>ixe>'£i^ 

•d  £ntm!  the  titks  that  the  laiids  of  whkh  ihi^  $otmmk 
a^poBt  li4A:fuiiiwlyibeQa)coDiri^^ 
fjBTOtijriifithepvioiyofi  i^tteiBvwi^^^  {iAJbiMit<i8Qi}reftM 
befbtoe,^itliefrdiuidliifll  beoti  cidt»«ited  as  hiwMp  iwdg  j 

they  had  been  laid  down  in  grass  by  ftMmtnur^ 
pmi  '£&«jAii:dCK.ior  them^andi  viifrkofik  aidatty,  Mlhe 
mlMti^rdltaUhr'^i^  tf^nmptej&ig  .tlMW^i  .  (Mto^Bduaft^ 
and  others,  heritors  of  the  parish,  brought  a  suspeOfi 
sion  of  the  decree  of  the  presbytery,  on  the  grounds 


Bruc^^v.'  Iwids  thus  designated  conskted  «£  cburch  lattdk 
Castaira:  .fii%^  That  Uie  IeiuIb  »  desigoated  weDe^tndjr/oftt- 

Gifb9.  &&  laodB  in  the  8«se  iotended  by  the  statute'  1668^  e.< 

^5*  i«fi3y  *«^''  21,     In  the  title-deeds  their.  w«re  desctibad  as  ^  atn- 
'  bid ;'.  and  tins  teiBds,  both  passenage  and  ^cafigi^ 
were  GOBreyed^  which  proi^  that -tibiey  must  hivtar 
been  in  cultivation  Icmg  prior  tii<  tluki  padod.    iTbfajF. 
M^ere  cf  the  richest,  quality ;  a&d  the  reasoa  of  tibdr  aM . 
bearing  ctojis  at  pitesent  was^  that  they  had,  wfithrothm^  ' 
been  laid  down  in  grass  by  a  tenaiit  who*  supjfliedidte^l 
inhflhitamts.  of  the  bmp^  witii  ^milfe;.  h«t  it'^WM  ab^ 
stord  to  didfiign  as  grass  or  pasture  lands,  iavudia'^' 
situation^  merdy  beckuse.thegr  w^telaifldowtt  in  grttfs- ' 
at  the  date  oi  ihd  appdieation  for  a  glebe.    The  Mte ' 
was>  that  wfaikw  im  the  one  hftdd^  il  wasnot'  tico»>  1 
saiy  tilat  londadlouid  he.  eonatanay^plta^ad  ia^^iii^^'" 
thom  iinded  the  txeeptton  Of  die  atatele  ■  -ChBteiiwrxyy 
Ewart^  a6th  J^e  27T8,  JiliBEMteD  0!&  fittritttt;  ^IMh 
June  y&\%  CwmdloH  Pamidr,.  p&  S96-^««|'  «ii>tta^> 
Other,  it  was  not  sufficient  to  exenqit  laad0<  ^at^^ 
th^  were  joapable  of  coltiire ;  and  aU'  flie>  ca8ta<«(^' 
ferrod  tohy  t^ei  dittgeiv  wlHro^^desiipQMiattl  fkaA  ' 
been  austahnd^  wiete  of  Ihiaiialkire;    IliB*p90jpe«^iiil^ 
jecft'iof  Jinquiny  was  whatbcc^  faefoae/ the  nioistelAi 
%  dainipoitaafoseacen,  tbe  lacade  hsdi.or  hadi  abt.bteii 
cultivated  aa  oAer  arable  laada  in   tliiT  mighhomn 
hood. 

ai%.  !I%At . the  landi  in  (ttirVitinn,  hifnf};  iniiiilid 
wiMuB  tbe  boUfidenes  of>ft  jreyal  burglar  ieS  liikdbr  4m 
axseptibft.of  4he  jatatiite/ifB^i;  rthpffttr  tn  "  iiifiit|ioffaM 
*  Mtes;  in  viMage,or  tows  Mdmvoiibe'lieritfiff'-iMilil 
'  hsMMte'and^gofediiii^^jSQB;    '"•'  -    -..  :l".'!    i.  .''M-ru 

iiftfy^  llhatlhbytwim  also^ottuiplvhtnive 
to  bai)ceMideferedf  ias  f-noctiftgd;  Aantds^' 'to'iti^iMt^^ 
they  belonged  partly  to  the  kirkHseasioii  of  die  pttriah. 


aiid!pafftl|r*te;ii'£rifeiiiajr4toei^  cidkdodbai^Bik|es4idbc3oif^y^ 
Society  af^BastfepiAlDstvuilite«r>:'^-  .   :  ''^^^  -6^-^^ 

It^\W9AaMwere(t^l^  Hiat  tbe  lands  i&i'que^tiitticarstsdrs.    * 
are  ditil^k  lands,  iii  respect  that  -  ^wy  had  lielimgied^^  .  . 

.(MigR^  iThBli»thegr  flies tnilyigmas  hnia^  aad.ndt 


anAM  isLiAe'SOise  hi  ^vhidi:  die  term  *  amUe'  is 
uniiiii  ths-  -st^tiite^.'  the  legWatare  uitandhif  to  «>^ 
dldb'flMb  tHil|naa> nngUk  Ik  used :&p  the  piurpose  )of 
tiliagQ  rati  the, time/ i^yheii'  Hbe^  dej^^natibti  toolr  pkaee; 
Itta^jiUdd:i|ot  to  the  quality  of  the  soil,  hot  to  thepup^ 
poite  liw.'vrllick  iheiancb'ware  laotoaUy  used ;  StieSL  fK 
Bahqvipl^29!lh  JiAytl7fl8,  Jfar.p.;5l6l ;  Minister (tf 
DiHiteiiiilia^tiu  Bkd^  Juneirfil^  JSIMm^  mov 

^ifakr^Nb.  S  ;  Hodgrae;  MiniBtaraf  Karknewtoil,  aHlli 
Fah.  Aff5€^  Mor.  jl  Sk£A ;  fineiHon^  SQidi  June  176A, 
il^.  I^JilfiaiiMimatar  af  Peabka,  8M:  Jmiei  198«i 
JIfWipiiffibiia;  Mnuitea  af  J^aidiride,  18th May  1609i 
.  Ai|r>  Mic  nitre  ciBEMBstaiice  of  the  httda  baing;  ai* 
toaiadiiviflaiBra:  £0^  basgh:  aouid  hot  gMidat  fham 
inaoilpoadto^aciMi^  ^Ehm  lands rtUenssivaa  ware  not  iai 
ooqHffiate^;^  aad  thay^wera  htidi iK^hyhiirgtug^tatam 
faatt  ib  iaa  a£  tlsa  aaeeeBsbfB  of  «^  liocds  of^EiiMtioVi 
jtti^  Jfeithat^ were:  the  Ifflidi  held  by  lflie<taataae«f 
moHmitin^ .  They oievar  had ;  beta  *  mortified  ;':  neither^ 
diAibey  hdte^ teva:uai^«ndfty,  a sdiaol^ oc laaj hospi* 
iN^hMl  idona  were  entitled  to 'exem|ition: 


•  1 


QBh^JUord^iOfdinary  *  Einds  itaofc  pnovad  that  the 

*  ladds.  mlmh  had  beenidm^eA  toi1htetdiai*g«ic  vei^o. 
'  ehaoi^  iaads i  <but  iqds^t  iponoradj^that  the  said'  laqda/ 

*  ana. afaUeilanda^ properly  sa  oaUed,  m termsof  the 

*  statute,  and  not  grass  lands ;  and  that  di^  hare  beeni 

*  iii^iptifii^iforpkme'piui^       and  that  thi^fcfll^vithia 
'  tt|^HK^^iW8:iof  ttte  siaAittiasc to  moFtified^  lands  and 


C| 


iM  yjammKms  oirriiB       M^m. 


^^^J;^^ '  iooorpQC^  TliertfoK»  suspended  titt  letten» 

Bra^M^  *  <^  decerned ;  and  found  the  di^rger  lisUe  in  ex* 
^^•"^^     *  pences/ 

^otieesi  M0&  rpj^^  (^^^  ordered  cases;  upon  advising  whidi^ 
tkeit  LoidsUps  <  Recalled  that  pert  of  ltld<iaMlo. 
'  cutor  of  the  Lord  Ordinary  wUch  finds  that  the  leads 

'  which  finds  the  diai^^  iielde  in  expmoes ;  end  find 
f  no  expencerdee^  inf^  ^eoodl  itfiMi^jrfdhere  t6  the  aeid 
*  interlocutor/ 

flS^  CiMr^/iTilU  the  exeeption  efl  filiil  HJ|pTj, 
ei^Bfe  dfeajftjr  df  ej^inidn  tliet  ^h&>laBds  litquaBliepmrete 
'« ilet  gfflS»lBads/a0BoidiBg'tOLld^ 
'  CMiKv  ^'Btey'irtie  tf  a  riA  Mlinney  uid  ttMblifeeiu&igfa- 
iy cultivsMd'asaraUe hmts ;  Juaik^iaii^iakdAvmkm not 
to  be  considered  as  pasture,  merely  because  they  had 
i^  beM  loldldownin^gtees  as  a  nom^iaAranilagetaeiiAy 
-I  df  aupisyiiiB^Aam.  jA  ewfiiilj  Kofithnii  IiosMegu, 
however,  were  of  Ofnnion,  that  sufficient  evidaMsiipd 
ibesft.  protaosdvtD  rii^         tlsf  eete  isJy  dltodi 
^  lenilnTi  imft  iiprii  YhirixTniind  thffialtrTwi  thelirttilflii 
'  eetar-of '  thft  'Lort  Oid^iaiy  iqmnfOe  |nfeitip&«c- 
'  peneee.*    ^'  -  •-  •  -»;  in.v,  ,^*j  ^itt 

Bruce.        Ker  and  Dickmm^  W.  S.^,/^n^|^   ,  »-£^lijr^ 
Chalmers,  Jfoncri^  Marshall.        '^7."  4*  ^.^'^^^mSm, 

W.S.  Agents,   "     A  CkA.  -.i^rtA 

"     .  '         ■■  ■'   ?   '•    i"       »    ''  -•     '^ ♦:  ,:-ir  ,^1  III 

r  -  .'  -:         •»-■  -.1  7*1*10 


SECOND  Dins  JON.  > 

.ir>.'<«v   -_••  •;!■    .".    ■"•'"■    :  -  ■  .'I   '    :.-  ■  ■      ■•    ■  ■   ■  ■    '         ' '   '''      '\ 

>  -iiii }  riif a»iOLBFHANE  Aim  JOHN  GAV1N» 

iiaitiiitu  ,<>•■,:    r-    .•      ugmmi  .-,'... 

l/i.i^'j,i}.i     . '  JOHN  KIRKFATIttQKi 

-n'r^agmmit^Mim^  is  at  an  end  by  the  deoAi^  thf^me^ 
'  i-*,  opting  inutee^  etn^firma/itm  of  the  truMterf^  nmtxof 
.^-2iim^^ikimii\m  title  tK^  iiieiet,.  n(ti$ngk Oker pmiieM 

Ml  mbe^idiien^fkiaMjfintet^g^edin  ihe^ismet  >      . 

.>1fMknA  her  whole  iiitanit  .4a  the  sufMMiMkef  iist 

-«iaWbdMr^  a.MMttiii»t^  ^Tt^ierbby*  die  .ffidpopntid' abd 

-yaBfligiiei^4p4i^t^  oil  Imr  pwycii^y  tod  jn>partittifaif 

the  present  afctidn — ^which,  infact^  wtid  the  onlf 'Wb-> 

jeet  of  the  trust-^to  Jaanes  Clephane  and  two  otherd^ 

<  a^i^e.^UNieiPloi^  aad  t^    or  hjaa^ne*,  Urilhftut 

.  After  discharging  thj^  iprAiiteT^s  onerot^  o][>Hgatidnd| 
the  trustees  were  directed  to  mak^  ov^  two-thirds  of 
the  reridiie  of  her  estate  to  James  Cle^ne  and  hia 
wife,  in  conjunct  feie  and  liferent,  and  to  their  childfed 
Itt  fee»  with  power  of  distribution  td  the  f01rmer»  of 
the  survivor  of  th^n,  and  the  remauiing  third  to  an« 
Other  parson  and  his  f ionllyi 

.  Two  of  the  individuals  named  a6  trtidtee^  died  with- 
Mt  Mcej^ing  the  tm^t }  but  Clephane^  some  time  after 

Qq 


#IMi 


t^  M »7  >>8M  Misa  Sime'a  dealih^  entered  appeeitaaee  in tiiat  diaixlit/ 

Qi^*J^|^7^  and  insisted  in  the  action.  :  i»« 

«.  Kirkpatrtck-     Qephane  died  without  executing  an  assignation  of 
TruiL  the  trust     His  widow  Aea  oktoinied  oonfiiBidfcion 

TW0  0  P^  ^  Migg  si^.g  eMcutrix,  qua  nearest  of  km ;  aadien 

tI)SM  ti|lQ  &^yf^.  that  tba  aotiom  should  bet  alowod  4d 
{MToeeed  in  her  name.  Thereafifcer  she  and  her  dajig^itas 
Isabella  :Ci0itba(te,  tb^;  oidy  sujrYiTing  child  Af/iU 
marriage,  granted  bood'  fam^  a  aum  of  money;  in  fayow 
of  Gavin,  who  tbe]?f  Up9i|  Obtained  decree  of  a«]^dnu 
tion  against  the  granters ;  and,  in  virtue  of  that.dei 
crciie^  req;p»ed  tM  he  ahoutdrlir  0^^ 
of  tb^' action*  'iT«fH)t» 

[>ted  the  .ti:pii^  m4  oamMkoii  t^e.Hti9alJoj)j«dU|« 
n^'s  assignee^  the  action  was  completely  tratndSlmd 
hJw,  iMd>  of  eauK!9e,:i^  not  Jtnmjo.i»TbmimoMaM 
^  h^  t9i»i^  up  hyx  fiGgi&xxmtifnx.  i  CfaplttiieV)  dMk 
eould  not  e^use  the  trust. to  re^^ert. tot. the -^tnMkt'^ 
MBWBfaWf  nid««s  jlih#i4df4'af}aett]iamnljhadifitf^^ 
*jFf<xv>Honi^  thiii  ^Ee«(r.  i^  tbenetfint  of^tiiAstniMi 
faiUng  to  eKec^te  mt^§MmvnMA. ,  pi  jk  (ua  ' 
.  Mrs  Qephaxie  havwg  right  to  a  part  only  of  tbe 
^l^«st^,  tib^  d^ko4f^  Jb«4  «w»..i|^|^e|i<^^0fa^ 

H^t  ^,  r«i{]i9^,eoAtWU]M  ft  U^mf^^hfi^  JVii^ikmflSt 
iKg^inst  whom,  he  cou]^d  not  obitain  a^mci^  tbwlivl<AWJ|i 

lie  available  agaiwt  all  Qtb«V.lt«»e^fiftU)r,i|i1^N^^ 
Ibe^  distribution  of  Ihe  estwtcw 

^i^djudioatiOT  }of  berintetMl  ifl  lie  wtfM^ 


"  J 


not  pl^ce  Hit  a^juOger  .in. iiit '.better  qitjAa^ 
q^  i|o  d|fE»^w)e  wl)«tj»er  (he  suluect  of  the  ( 
were  heritable  or  moveable  5  Wnfc  thercftin>  acc«« 
to  the  {Mrinciple  oi  the  c«ie  of  nnlmmodd  «.  M'Kei 
SOtib^  June  1758»  ^<WW4|,  Mor.  p»  l^^^O^,  a  (M 
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HKtmetiaa  ootddiral  be  cqmpkted  gdievwim*  tliaa  bf  a^Vi^yinw^ 
declarator  against  all  concerned.  ctMbmeTftci- 
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ih  Kirir|xitrieky 


Anmoered'-^Then  was  an  etkd.  of  the  trust  hy  tifie  Tru$i. 
death  of  the  trustee,  the  deed  not  being  conceived  htj^  ^  ''*!1* ; 
fisvbm  of  beirs^  and  the  trustee  not  hatting  txeeuted 
9Bt  aasignatiML  of  the  trust  The  action  was^  there^ 
Core,  left  in  the  same  situation  as  if  the  trust  had 
msvBt  been  accepted ;  and^  cmisequently,  the  confirma-^ 
tion  gave  Mm  Gii4>haae  a  legal  title  to  insist  for  be^ 
hoof  of  all  parties  having  interest  in  the  trust-estate. 
i'>:At  apsjr  xatot  the  objactton  inrged  agsinat  that  tittle 
does  not  apfdy  to  the  decree  of  a^udication  and^  de^ 
Glanitor»  which  attadied  not  only  Mrs  Clephane^s  right, 
halBho  that  laf  her  daaghter,  who  was  her  fMier's 
TCfUMaitetivei  The  case  ef  Dnunmond,  founded  on 
bgntbe^defender,  is  an  aiatfafirity  against  him — 'it  being 
thii^ 'held  that,  when  a  trust  is  at  an  eM  by  the 
death  of  the  trastect  ^  tiie  person  fbr  whose  beho^rf^  the 
« ttttifcf  la  ureated  magr^  in  his  own  name^  insist  in  every 
f  |)ttiMiial>  aittlitt  thMt '  affi^  frota  ^e  tmst^deed/ 
aAthm^'he  coold  not'  Insist  in  any  real  action^  or 
*  any  aetion  founded  on  a  leal^ht.' 

-^<<Th^  litfrd  Ordinal  repent  th^  ol^ections  to  thi 
OEKdtf  MM  <Xi]^tcM  and  Gaviti  respecti^y;  tckd 
i^fhkmA  jphrttea  ststi^  aS  jdlut  pursuers ;  and  tiHe 
^JbtMt'UiAhhtionsly  Irfbered. 


>i     .  •  1 1 


,      Defender,  Andrew  Ruther/brd.  ^neat  Macbeqitti. 

•'     W.S.  Agent.       Jl/*^.  Clerk.       '  \ 

.v-  J •:.•"■•     ' '         ■'  S." 


'•:♦•>,    /  • .  .    ,       . . ' /  ; 


,  .  J    ".' 


-jr...  j/i   I     .  .      "  '    '     •  '   •         '.•   •     •  I     '   ' 
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No.  XCVIL  ilif«y  81, 1 W6.  = » 

LAIDLAW 
qgaintt  •.-.<■ 

HAMILTON  and  DICKSON.         m     - 

Bill  of  ExGHA^6E.--^PR£scEiP!rioiK)^— ISroChCD. 
ill.  c.  72. — ^Peoof. — In  an  actum  ogmMt-Jaint 
acceptors  of  a  hiS^  ^fter  the  sememmal  Umtaikm^ 
one  of  them  having,  admitted  reefing  oyUng4ipem 
oatkt  found  that  the  oath  ^.  the  other,  ueceptikr^t^, 
mitting  tiuit  he  eubeenbad  the  biU^  smd-  metier tidif^ 
charged  itf  was  e^ffiteient  to  is^pr  hi4 1  liai3itf{fi»r 

'  the.  amotmtt  although,  he  denied^  hapatg^eve^'Wfi-^ 
ifeived  amy /(^iflme for  thex bill^  -if  heimg.m  trmMuxtim 

..es!clusivelyf>r  the  ben^  of ^the  other,  aeaejaton^^j  * 

The  pursuer  raided  this  actioa  JB^gsmsb  tim .  A^wims* 
for  pajonent  of  their  joint  acceptance  for  £SlJjlOi  of  date 
24th  January  1814,  and  payabie  one  day  si^jm^gtf. 
Qf  the;  s^m^  date  with  t;he  biU^  th^ifqUowing  Aettein^rBa 
sjigned  by  the  d^e^ndff?^  wd  ,addjrew^.^  Mf  jlWii(^ 
law* — *  Whereas  you  hasTe  a4v(Knc0d  to  .WmPBu  mqr 

*  bill  to  you  of  this'  date  £220  aterUng^  being  pert 
'  of  the  sum  of  £30Q  ngreed  to^  he  lent  JUh  w  hffjokt^ 
^  Smith,  shoemaker  in  Prestonpans^  and  for  whioh 

*  sum  we  agreed  to  givp  th?  said  John.S^)ith,,aJi|jjtieri« 
'  table  bond,  which  we  are  not  yet  in  condition  io  iOf 

*  the  titles  to  our  heritable  subjeets  notbevBg  y^rt  QO^^ 
'pleted;   therefore,  we  hereby  oblige  onraelvea  to 

*  grant  the  said  heritable  spquity  as  soon  m  y^OiH  may 
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^  think  proper  to  desire  the  same,  and  as  soon  as  we'^  May  !»«. 

*  are.  in  a  condition  to  do  so/  Laidiaw  «. 
No  appearance  having  been  made  for  the  defen-  Hamilton,  &c. 

der,  Dickson,  decree  wns  pronounced  against  him  in^a/o/^ju 
absence.  .  Hamilton  pleaded  in  defence  ^that  the  bill  ^^^p^j^n. 
was  -prbsoribed,  which  defence  was  sustained.     He  12  Gm.  ///• 
pursuer  then   gave  in  a   minute  referring   resting  prw/. 
owing  to  ihe  oath  of  the  defender.    The  reference 
being  sustained,  Hamilton  deponed,  *  That  the  sub^ 

*  scription  ^  Thomas  Hamilton,  junior,'  is  his  writ- 
^  ing,  and  he  signed  it  at  the  desire  of  Mr  Laidiaw. 
^'De^nes,  Tb0t  fate  never  paid  this  b9I,  nor  any  in- 
^  terieeit,  nm^"  any^  part  of  it :  That  he  never  hea^d'  of 
'.  Mr  iiftidlaw  disdiarging  the  debt.*  He  then  entered 
iMO'an  explanation  of  the  di^enmatances,  in  which  lie 
dAtjgedli^  was  prevailed  on  to  sign  the  bill,  wkidi  itras 
fyft'^lhe  aectoifimodation  of  Dfckson  alone. 

Did^H,*  tibe  other  obligant,  afterwards  deponed, 
l%at-  the  bill  now  ahewn  to  him  is  subscribed  by 
^Ifiinrtliai  he  was  paid  the  sum  in  the  bill  by  Mr 

*  LaidhvW)  the  pursuer,  in  consequence  of  a  line  he  had 

*  frmn  Mr  Smith  in  Prestonpans.  Depones  that  he 
•"ii^^rer  repaid  the  money  to  Mr  Laidiaw ;  and  he  con- 

*  ^idet»  it  a- debt  still  due  by  him>  the  deponent,  to  Mr 
•Laidltt*/  ... 

The  Lord  Ordinary  sustained  the  defences  for  Tho« 
mUsHaniilton,  and  assoilzied  him  from  the  conclusions 
of  *the- action;  and  ^ifterwards,  upon  advising  a  repre- 
sentation '■  and  answers,  his  Lordship  adhered ;  and,  at 
tbe  Same  time,'  gave  the  following  note  t — *  In  this 

*  case,  a  bill  of  exchange  was  granted  by  Dickson  and 
f  'Hidnflton  to  Mr  Laidiaw.  It  was  allowed  to  pre- 
'« scribe ;  and  the  et^editor  had  no  means  of  proving  the 
*&^t^  but  by  the  oaths  of  the  acceptors.  Hamilton 
^  HlepoAed  titet  he  hdd  subscribed  the  bill  as  an  acce^. 

acnd  thM  be  had  neviir  '^aid^  It,  atid  never  heaf d 
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ntiiyf^.  *  iiibt  Mr -Laiifiaw  disGbirglBd:^»'4ebt^  '  BuiriiAfdAtt 
.  ^fHy'*'^  '  not  say  tbat  he  received  atoner  for  thci  Mil}  nor  tfmib' 
Hft^ton,  fte;  ^  thiit  Dioksotti'  receirod  monef  for  it ;  and  be  ligiM  noV 
Biu^t^i  '  say  that  Dickson  paid,  cwr  did  not  pay,'^e«<m!lteiitoii0 
i^njT^.  *  <  tJie  bill,  Thus,  the  deporition  iproirtfi  mthitg}^ 
12  (W//^  ^  fiicksoki  dqNoies  that  the  bHl  was . MibscriiMd  li^ 
p^^.  '  him ;  that  he  received  the  sum  oowtaineift  ill' thei  rfcAd^ 

*  «]hI  atver  paid  itbiudc ;  aaAhe  eontideiStflt  aea^ki 
<^tiU  due  bf  him  ta  Mr  Lai^w.    Thmim^%/^Hk% 

*  ki.  n6  BiQre  than  the  evidenoe  of  «ia  iritiifaa^fet  Ute 

*  effect  that  the  money  had  been  paid  to  DidoMaij  oil 
^  is  not  an  oath  of  the  party  to  whom  referenee  wts 
^'maida''  •  -     v      ,  -  > 


•I.. I 


*  laddhm  rechimed,  bbA  piemdeA^  :t 

;  As  the  bill  is  {nreacrtbed,  it  is  cmipetettt,  nndtvttts 
statute,  to  prove  the*  debt  by  tba  oath  of  tbe  debban 
UbiB  has  been  done  in  this  ease.  It  is  proved  byi  ttkk* 
letter  aigpoed  and  deUvered  to  the  pmmi«r  when  tb 
hill  was  granted,  that  the  money  was  then  adtaacrid 
ciiiths  joint  credit  o£  the  aoe^toss.  HamiUmiradiBibr 
having  signed  the  bill^  and  that  he  never  paidaayipait 
ctf  it»  Dickson  depones  that  tiie  debt  ia<  still  KStia^ 
owing  by  him*  For  this  debt  the  two^ebtoia  weve  etnl* 
jnnctly  and  severally  liable ;  and,  theredS^ne,  iltilK^dstC 
is'resting  owioDgby -one,  it  is  net  easy  to  aeehow  it  cxmH 
not  he  restiag  owing  by  the  otibieBri  An  admlsiiba.if 
one  i  debtor  is  hdd  in  £ngland  to  be  an  ^adnrisriofl'Bjf 
the  others;  Whiteombef?.  Whiting, Iki^,^' dtt^p^ 
pk  658 ;  Jad^son  v.  Farrbnnk,  Bkm!k$tbne^  voL  ii.  p.  M0« 
8o>  in  thiacountry,  it  has  been  hdd  that  a  decree  agaiiwt 
one  of  two  c$miei  dehemc^  interrupts  prescriptim  ^mtx^ 
the  other ;  Ghudon  v.  Bogle,  SSd  June  If^M,  JWfi^r!p. 
9589^  But  no  {Mitf  cotld  be  stronger  than  wlnit  id 
affiardedrby  the  daifaa^^f  (t]»  def(a[idenl)'dn*  ^IMmt, 
Olie  of  them  admits  his  signature  to  the  docuiDeiit, 
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flttd  dtdarei  he  nkver  paid  ite  tUbt;  and  itli^.  oth^^^  M^  i^^ 
diititiottjr  MreaMthat  the  debt  Js  etill  ifeiang  owing.  i^J^  ^ 
39ie<Mpl  i»  thQB  proved  bf  tbe  Mth  df  the  debtxm  inHamUton,  &ci 
ttonw  itfitte  sti^te.  '  Buif^B*. 

-•ItiB  tn^  timt  Hamiltam,  in  Ue  oath,  myid  be  difl^^^^^,^^ 
ilifcie(«iTi^  metier  fbrihtebbl*,  andthiiti  In  fact,  by  1^20^1//. 
iMkting^  his  liflBn^  to  li,  he  duty  becanre  a  ^aittlonep  fhr  Proc/. 
BMtwn.    l^k  bfidga  die  plea  precisely  t^  <^  «0M 
Of  If^Nefl  and  otiiere  9.  Blalr^  Slet  Jin.  ISbS,  wiieM 
tUltfileawils  ra|icil^  attd  Mr  Bktr  fimftd  MaUe  fir 
He  debt 

Answisred-^lihe  statute  expressly  declares  ihlt^  af^ 
tei^  the  lapse  of  six  years,  the  bill  shall  not  be  the 
foundation  of  any  diligence  6r  actioii  \»hateTW^  The 
ttiMMe  Mloire*  the  debt  to  be  pMt«d  by  ihe  ^ri«  of 
cadi  of  the  debtor.  The  bill,  however,  ie  eiftSrely  Mt 
of  the  question.  It  is  not  sufficient  for  the  creditor  to 
pit)v^  that  there  was  a  debt  constituted  by  a  bill,  and 
that  that  bill  has  not  been  paid ;  he  must  prove  that 
^ere.  was  a  dd[>t  as  between  th^paities,  ahd  tibat  it 
ia  etitt  resthig  owitig.  TUev^  is  no  evidence  in  Hat 
foilton'a  oMb  that  there  ink  any  debt  at  all  between 
Um  and  the  pursuer.  He  says  he  signed,  the'  bill  at 
Ae  deeire  of  Mr  Laidlaw,  aaid  lie  never  heard  that  Jdr 
liikkllaw  granted  a  disdiarge  for  the  debt  He  sweara 
Aaft'he  had  no  intei>tio&-  of  ei^ningr  the  bill)  thiit  he 
did  Mt  wtat  to  b6rrow:  nmney,  and  did  not  getiaoy  \ 
iMt  tMt  the  pimher  revised  to  take*  Biidrson's  bill  «»» 
IMS  be  *Uo  pot  hii^  nadrie  dn  it.  It  was^  tkckeftnre,  mi 
-efttrtsnater*  only  thfct  he  signed 'Ihe  biU.  M\  that  is 
ipMved  by  tMs^iiathiis  the  censtitutien  eCa  oautionBry 
ot^dtiofi^  btit  no  pf  oof  of  resting  owing.  • 

it  IB  oidy  by  dw  oath  of  ^  drirtor  tl^'the  d«llt 
can  be  proved.    The  oath  of  oqe  debtor  wiil  not  pt6v^ 
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BiB  «f  £«.     "vi^lf  nofc  propel  tlte  debt  as  testing  xiV^g"9gliAdiihUjf^ 

'^I^Xfpfyn.  of  tlw  otliirs.    So  lKAs6n'«  otth  <^  I«v6*^ilil(»fettf5» 

12  ^  ^^{-^  dm  as  resting  owing  by  HaiioBtotf  ;  «6iii«itoi^'iK^i«l|f) 

J>nN/-  ^Ist  May.  18S2 ;  M'NeH  and  i>QierA  if.  BUitf ;'  isWlIt^^ 

mtary  1S28 — ^!n  whkh  last  cftse  !t  wis  found'  .atit><^' 

acknowledgment  of  a  joint  a<!eeptor  ifn&i'tt^^tlttifbiK^ 

ihb  plea  df  preseri))tioti  by  ijie  timber  a<»e]^tor,'fwli^  tiiW 

truly  only  a  cautioner,    -No  doubt,  by  a  Bub«Mfa«ii)f> 

jtrdjlpttent'itf  tire  is^ane  ease,  after '  Mir  BlaSt^s'Mi^  fetf* 

be^n'tdkeii^  Ike  was  foduad  liable  far  thb  debt^^tidfa^i 

h^  diepott^  tb^^t  be'  was  merely  a  cabtStind:  'WiiiS' 

<Mhei>  -itiiptat ;  -but  thttt  judgment^was  ap^eidM  dob^ 

fffid  aXtermut^  edmpromised  imi  4enn8  v^  fin'MuMfliii 

ttytftetKbCor.  ••  '  ..-■•>.>  ,t^»nju». 

3?le  Cbt^e,  by  a  majority,  altered  Ui6^  LoftKSiNliJ' 
lOfy'i  iiterloicutor.  •  ti ;  i.  ji  ui 

*'i£(^'Cra^.— As  Rair's  ease  in't!i<!'Se«^'Bft' 
■vUibtt  wtte  coftnpromisied,  I  do  tdt' dUti^iS^H^^i^ 
riiMt  as  a  binding 'precedent.  =  7he'31ittHtttlbn'%i(it^ 
dfaced  by  'the  ad!  1778  is  diff(<rent  ftota.  the-  kh&ri'^ 
setfptittns  bf -the'lirw  of  fieotiand,  and-littended; 'i«^ 
one  exC6^if,  to  ^cfeimilate  it  ^nth  t)tiEit<  df 'J^n^littitC  ' 
Th&  acfito  i^  l^ed'on!  the  1^  i^one;  a«d  4ft^ 
fbrel  titicdt;  vOeiiet  the  words  of  tike  statalterAa^it 
OQghV  to> havfe' beetf  'dismissed;    It  ha« nodoubt.beM' 
tiie  practice  tb  Hbel  on  the  biH  <mly,:«veB  afiker  the;^ 
yfeard^'  bntf  this  has  not-been  sanctioned  Ity  «s^  «tP 
Il«ecte  deeisioh-^it  hals  arisen  from  the  laidt^^  o^'Ottf 
Itt^^ediugs;  atid  I  dto  not  think  tha«,<  u(N»ii  <fliM 
l^undt  y¥e  ioug^t  to  disftgaitt  4iie  d^BtiM«,  •ia0<|r#UC 

il  is  d0i;6red',  ■•'•'••     '  .:.:•/.  ).-:i'i..s' 


s^oev:      wppwtppv^wpiwf.        m^ 


•wl, 


^l 


df#^ll|iii;ti?ii,  t^  writ  or  oatb  of  tfce4eib*or.  .•TbfiM^th^^^;^,^ 

«in»fl^,Yq^7llV8t6»aw.n8tmg9WHD^bx^apy.'^^^^  / 

fa|f(|pi|«f[ft^\^.ita,b4a.deadlttter.(    ..  > 

(,,j^  Aft  )thi)^;<pi^  vtpwifiiimi  i»  iTunvi?  tke^  biH  ipi 

igf^ , jbh^  t^e,  mrriUi^  gnnted  bjr  .faun ; w;^,  |gr, ..  4»«!. 
statute,  utterly  extinguished,  in  the  sain«,jpoiBUKD«jf«4$i 
if  a  notandum  had  been  added  to  the  Inll  itself,  that 

^t'lVrm  tfW»^  taijw  Wflding^  imless  |dUii|w«4  Wt.wi<«b- 
in  a  limited  time.  It  appears  to  jp»,  that  the  ^pj^, 
iq^qff.  j[^  1h((  »ft.  was  jijDt  iatciiided  to  reriv^  ^  <^t* 
tfn-^fii4|gAtia)p«bttt.t<i  i^pl7  {to  tiiose.csaes  vhiefefjjwrp, 
l^ifpi  ob%atian  in^pendept  of  t|h9,}f|U»Aqyd  vhj«|)i.. 

V[Bp|i^4i^^J)®^  fi£Eect«al  thougb- in<^  ..bill  ^hjtd  ib^^, 
^fff^,    ThDS>  a  bill  beiiig  gr«ntf4  for  xf^tp  ^i;^  bjf 
a  c«i7^:lfa^  alithovgh -tiie  billjqay.be.piiei^bQijii 
3QBi  t#e  pwt  nuiy :  be  claimed  nmd^  the  l^wef  ilMf-  (' 
jlU.  Ih»j  ,be«a  said  ihal!»  iu  llbi^  c^8f,r  Tvii/ens  fh^itrt 
\ReiM  jtW:a  debtors  in  the  bill,  .ihe  debt  .pvjght  b* 
gr«s^fb<tl*  although,  both  of.  them  w^iee  ty  «:ii^efur  .that 
tbef  ha4  opt  i)^4<    9ttt  the.g^liei^al^OSFjer  ia  tiSn-^. 
«{!yf^)4iK;  wd:it  will  also,  occur  tthi^tpQt  ooly-  t^e-Jaw  i9> 
4^W,  Ijjit  thft^.tJiis  ^bfurdity  ,^pi(?d,fpllow  .ft(?ffi. Jhp. 
QKpQ84t«t^gVHneqt»  that ;  tb«  del?*.  TYPi»W  Jj*  ff^i^W- 
against  each,  not  by  his  own  oath,  but  l^  <^t^of 


^^^  ^^  another  ptrwrn ;  and  in  Anmy  oascift  it  mig^  Ih^ 

Ij^I^   pen  that,  in  this  way,  a  bankmpty  wishing  to  fkyod^ 

Htmiiten^tftetfae  crediton  in  general  at  the  Apenee  of  ma  indivi^ 

JKU  ^bm.     dual,  might  alldxi^]btoa^f  jfo  be^bl^^     eonferied. 

1p^!^^ipHm.       Lord Premdent.^1  do  not  found  on  the  billtta 

l%2^"^*   dooment  eif  )debt,  but  merely  ag  distiiQiitAiig^J^ 

Prwtfi  partieular  debt  finom  all  others*    Both  parties  km 

swear  that  they.  dU  aiit  pa^f  tiiie^debt^.  QWl^/pf  the  p» 

ties  swears  that  he  did^jMit*pi^  it ;  and  is  it  not  then 

quite  plain  tibat  flLd< debt>i«  acM  lifticVfl  ;llf >  the  ouM  of 

Blair,  he  waived  the  fact,  and  pleaded  the  law. 

"  lAmiGiOmj^rmsk  tlitreie  agii^dfNdcW#i 

diffi0Bltf  silggested  l)f  I^M  Gh^        Tbe.viHfoli 

tanns.c^ flttiorittiiare.impQvtiMiiu    If  he.adiikitMilttt 

tihe  debt  was  due  by  him  at  the  time  im  :^^§pi^ibB 

bill,  it  would  have  been  different.    But  all  he  sajra  is, 

tha4rkr»  was- asked  to  pat  his  nam€ito4^e.bifl/a£k«r4t|s 

iMta  hAA  been  agreed  sbql'  to.  Dictodn  ;r  and,  theif&re^ 

«Q  (that  is  proved  by  the  oath  is,,  that  he.  aeG^tffd,t||f 

M&f  itrnt  that  he  ^  no  money  jfor  it ;  aad  thenifoo^  ^ 

truly  dsttiesi  the  debt.    At  the  same  timei:  tbjs  ifaa)  jji 

wry  analogottstQ .th«t  of  Bla^ 

.   hard  Balgrajf^^l  tlihdc  tha  wt^qrator^if.jlif 

IjMd  (MUtfaryshQuM  be  altered*  .  Did  not  the  d^e|t^ 

der,  by  signing  this  biUi  oome  under  an  obUgatioo^j^ 

pay.  ttbe/pwstier .a  aum  of  moi^y  ?   A^d  the  qi^oa 

that  l8)piQ*  to  him  on  oatji  is^ DiA  79[U  pfNTf  tl^  ^ 

any  ?   Ai^.tlieiielbre  t^.l|u:t  of  the  debt  id  ppot^,^ 

jhis  Mth. 


n  • 


Jm^  4Q<nvasw<)iduMttv.      Act.  Deap.^  Fdc.  (CrfiK^omk 

J.  M'FarJan.  J.  L.  Mitchell^  W .  S.  Agent       AR. 

'  Moncrieff  J.  J.  Murrajf.     James  BrUlgMy  W.  A,  A^ 
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DmiOAN  DAVIDSON  of  ToUmIc 


'  tied^hcHw,  and con90f9$mtlfy  imqgbishudi to^comtlu 
't9at'ajTrek4jMquaiffieaH^  


I « 


At  tile  MicliacSiMflilieetiii^,  i&  18e&»  of  tlw  ecNuitgr^iff 
CMmaity»  tfi^  respondtot,  Mr  MfKitA^A^  cMmeit  t# 
he'  enrolled  ad  a  freeholder  upon,  IM,  A  cr<imL^(diartet 
<tf  Ae  lands  ttf  Braes  in  fatoiir  of  Bfar  diaries  WflUam 
Aiigti&tns '  R68lr  of  Balnago^ii^.  9d,'  A  dwpositioli  if 
these  lands,  assigning  tiie  unes!eettted-]>ree^  cxfisaskis^ 
^noted  by  the  toto/s  of  Sir  Charka  (he  b^g^in^pn^ 
](ffllatity)  iii  £aT6tir  of  the  dailn^ilt  in  Iiflir6iit*;<'ftad, 
'fliki^' An  ia^tniment  of  sfiiin^  thereon*  '  i 

'  The  stiperiorlty  in  que^ion  had  beeti  MttWyed'l^ 
'B&  Urquhart  of  Braelangwell  to  the  late  Sir  Charles 
Wttisti  (thfe  father  ef  the  pupil).  Sir  Charles  gntnt. 
ed  a  conveyance  of  this  superiority,  together  with-aU 
his  olfhtf  trntotSailed  ptf^p^^tfi  in  'ftftvenair  of  cMtain 
trustees  (who  were  also  named  tutors)  for  behoof  of 
lijs  daughtersi  and  other  chil^reik  iihat  is^ht  be  |ix^ 
^reatedy  other  tbim. the  heir,  w  t)ie  entailed  instate. 
After  the  death  of  Sir  Charles*  it  was  discolrsred  that 
an  error  had  been  conunitted  in  the  sasine  talceii  in 


'J^Vjyjy  Mfi  l7jf9^J¥Wt'*|fw(ntr;  and,  this  hming  bteu  wti- 
Da^a^  ,§^>  tjue  Superiority  wag  ccmveyed  to  the  pceseatfib 
M«Kenzi6.     Qharies^  in  whos^  name  iaoifeftment  was  taken.     '  ^uw^ 


Member qf         Tlxe  claim^  after  objaction^  was.suatailifld^  and  ik 
tZI^Z^    respondent  admitted  to  the  roll.  ■      •     i     « i<. 

j[n  a  petition  and  complmnt  by  Mr  Davhlioa  dgafavt 
the  judgment  of  the  couitof  freeholded)  4fte  mabiobd 
jections  were-^That  the  eloim  Waa  undul)^  obsooe  iiii 
relation  to  the:disik)9ition  in  farourtofiiMr-lVKHtesie^i 
inasmuch  as  it  did  pot  state  tJba  nimes  oP  Ae  imliimA 
diate  authotrs  of .  tilie  clainuML  It  maoely  ortatbdtjflittlr 
the  d|spf>siiioiiy  had  heen  gramtad  *  by  the  rtBtortoofi(fiiif> 
ChiaiiM/)^^  Augtstw  Bobs,  bttt  tSfft  ndUiQtft«)B7 
t]|^eir  na^e^nor  ^v^n  axplaiu  wliather.thsy  9n^e>latib) 
npipi)ff^te,  tuJtcpTS  .at  Im^^  orixitors  dative,  i  Skdik  diil 
iuaifitionKfo^Mjaataatiafy  th0iirtenti0n  ctftlhsfs^Mvi 
oJf'^el6^h<tof.£l60.iIL  di«  U,  $  7i  Jffiffiiii£i»Aiib 

.  idlff^  That  tibe  tiUec  of  Mr  MJ^Kanaie  wepreitert^i 
ni^  andTO^  bi^qptuse  tanitora  bauvie  no  rt^ititai.UleliMiP 
ik^^PKfg^vpy  pf4h^\pupito<9fii^?i^lTefej|bn£M^ 
separate  object^fin^  firaa^  thalT  Uieidbpoailrini^'walb  liuiif^ 
as.  Ao  the.vpricev  ])aid  down  ;^«S%ler/.:Bu>'du  ttt;i€,  .^)Mt; 

>  It  ^aS;a;i92(7^yr«^-^li^fy.'Bfa!8(t  aU  tiisteiatatotf^iriB^^^ 
8i^9^  03*  ijQr  claupM^  ordeaad  ^td  <  bei  lodged'Aliad' b^it'd^^ 
oo^^ied  11^^. /)];tr«iras  tibtiiiltemUd<:<!bAt  tlM»^^cllfitf^ 
8l|puld.a9ntafniA  amiate'dattubof tali) the  i^e»tisMii»^^ 
4fa^,,t]ile;i^tbHt  Direrdy/suchiaapedfidatibn  m^^^^m'^ 

si^  t^^,frefl^(7ldem'initifeiiTiaitflirJ^iiit9 
o^^4dailWlIlt>^tities|^lly(|U^  .(t>^«lt»W 

conis.     .  ,tjrj  ;ti>  +  ri<'  ■»••  ••'■»»    «•-'  *  ''<-''  uj.-u  .iio^ijitl 


M.  m         GCHTRT  OF  fsmiff^.  tii 

cnBtcsfnwkfWyi  to  gitent  1^  eoch^yiili^'  Sii'  ^estiin;^  asr  Davidson  «. :  ; 
prohibitiMftoii^utottly  ali&tetie  IhefirpuifiW  heritage  ^*^^- 
CMttKiftiexteod  ti^  tibose  Ctlienatioiis  to  Vhieh  thi^  tutor  Mei^ber  qf  . 
or  his  pupil  might  be  compelled. '  Here,  dthoiigh  ihfe^JlS'^w^-  ; 
superiority  was  in  form  vested  in  the  pupil,  the  sub-  ^^p^ 
siMddtf  vigkt  n^*  in  the  ^perscta  at  'tiie  trustec^rfor 
bdioof  o£  ihe  daugbters  ;  aad  that,  therefore,  tiieipdw 
pil  waB'iuidc<r<ai  legal'  obligation  to  denitde,  and  to 
gijriBeffiict'  tothe  omvoyaiice,  trfaich  h^d  b^en  ihade 
fsr  their  liehoof.    In  aneh  a  case,  the'  ^lea  of  minority 
itoiildii'haye  been  unavaitable  in  defenee^  agaihstan' 
8dft>]if«tit2leiiBStance  of  the  trustees  V^fi^-^^*  B^  iv  tit* 

aAm\0t^.imi  4ni. ;  Voei  ad  PianA}  Lib.  X3tTfr.  tit:  9,  f 
lAt»  i£ii«ir'B.  i.  titi  Iv  f  ].7i  Bftt,  bedklds,  a'  difrcre^* 
tijiwry  pnlrnr  was  rptsted  in  the  tutdrs'liy  the  trast^' 
daeiieakefcuted  1^  Sir  Charles  ^  aid,  in  "isiidr  eases,  ihr 
exercise  of 'such  a  power,  as  amounted  to  ka  alicffaa* 
ttt0v^<i!he*f>iipil's<h6iiitilge;  had  been  stippbM^  by' the 
QmkM  '  iCeimtefts  (cf  Sirtherltftod  r.  TM  Ci^itbrB  ^  of 
Sl^boitaStiixJPeb^Hri^ >illbr.  J^i  Skp^dtM  Kar.^ 
I^iiul  <3ochraQBa  ivj  Boaa,;  iMtFebi  IflflO:  '  -  '' 
;9M^jk  .This  ground  of  challenge  is  jus  teriii  ioihe 
faerinaderi.  > \9upii6sing  the de^  fo'be  liable  tb  ^ali' 
lenge  on  the  pprt,  of  the  ftiindri  bn  the  ^uHd'  bf 
power,  this  affords  no  ground  of  objection  tp  the 
fni^oldensi^;  .Henro>  t^.  M^Keni^le,  SOth  Jifly  174S, 
B^rnxJEHeatkiM^ p.  SA4 ;  Duiibarf^.  Bq4^, SSth Fell. 
17^«^{^V;«;  SAbbaUU  18th:  Dee;  17dO,  ibid.  p.  ^5. 
An.  ol^Qtion  to  a  d^d  on  thegtfoim^  of  multiplying^ 
suBfpicarQ  haft  alflo  hem  feimd  ju^ftertH  to  the  fire^ 
hc^#fffi  i  I^awine  v^.  Hamplton^  l8t  Fd^.  1781,  B^^  dit 
E/i^ti(m%9'  9^  agdrMto^p;  ^146?  Colqilhoun  agafaist 
Dickson,  25th  May  1824  (not  reported) ;  but — 
Afhly,  The  pupil,  having  now  passed  the  age  of  pu- 
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berty,  lias,  with  the  special  advice  and  consent  of  his 
jyii^i^il^  curators,  ratified  the  conv^rance  by  his  tutors  to  the 
respondent  by  a  deed  in  1826  i^  and  such  an  alienatioa 
is  capable  of  being  ratified ;  Foet^  Lib.  zx?ii.  tit  9,  f 
14 ;  Ersi.  B.  i.  tit  7,  §  88. 

The  Court,  without  deciding  upon  the  general  qoM* 
tion  M  to  l2ie  powers  of  the  tutors  of  a  lAkM  t»  Idb. 
pose  of  landed  property,  were  of  opinion  that  the  titlM 
produced  by  the  iwpondent  were ; ex.'Jkiiei d^Rktm. 
The  lands  ought  to  have  Nbeen  conveyed  by  Mr  Ur- 
quhart  to  the  itrustees  anii  tuturs^  of '  ihe  y^taftgier  chfl. 
dren,  who  might  have  made  an  effectual  conveyuiee 
to  the  MdpoMei&t;  fant  the  present  8hi  iSnaOmiEkiA 
hsA  truly  no  right  to  tlMlaads;  and  the  ttm6etimi 
ttttovB  fbr  tfae>y0unger  childreii^  havttigiiofi8iMUIyri^t» 
#ero  mAiintiiuh  either  to  oonwyr  or  to  eM86n*t6  a 
eenvrpuace.  •     *■  vm,Vv,v>^ 

Their  Lordships,  therefore,   ^  mstoiii^d  4he^^Mii« 

*  plaint ;  found  that  the  freeholders  of  the  county  of 
^  OrosmrtyfdJd  Iramig in  redmiMiagt  .€ 
^  of  Kflcojnittpoto^A»  rail  ef  ^fimhold^-iQf  itoteiM 

*  cenit^j&er;  aiid  granted;  iroraant^  i&eutd  ttpatafk^i 

J7fan  ofFacuUy  (Cranstoun) 
'  ^  W-'»:  Afeent  ^      '2).  Clerk;' 
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t 

V  ^'*  100^4^  (Ond  Ji€W9f'  ^  nti$- extMdiaA\ttt§ke*4ieii 
placed  am  tAe  open  aea  shore^  heyond  <Ae>awttifcfifl0 

9{m)j^aMtier6,  Wbm  ate  proprietara'tof  iafanaHiidiiiigd 
MiRtihfi'filiar  Bflilrllfmigli*  the  prriMnt^wtiaH^  to.htt^ 
if  dtflai^  tbat  idhtf  "imolni^^  ttlia  .SciAt^it8ta4 
tutes  wbidb,  by  the  judgment  in  the  Tay  case  (7th 
Mi|vlKb.l8I£)  ikad:btan  deddi^ >to iqppl^  4)pd8teke«vU 
■Mkiiated  in  titners,  oi*  the  Months  of  lireacs,.  were,'  bIbo 
directed  against  the  tuiej^f  ifiimilar  .jcqi^udaeigr  fi>t 
eatc^^ng  sahnon  oji  Ibe  open  sea  beach ;  and  that»  con** 
■equently,  the  stake  nets  bdonging  to  the  defimdeni 
m  the  8^  shore,  cont^ous  to,  or  whhia  a  few  miles 
^  tiie  mouth  of  the  Don,  we|ie  iliegal,  and  ougiit  to 
be  put  down.  The  defendexs  maintained,  1^»  That 
the  pursuers  had  no  title  to*  insist  in  this  aetiom ;  and 
9ci^»  On  the  merits,  that  the  statutes  founded  on  haA 
no  application  to  fishii^  in  the  open  sea. 


mrifi^isaB,      The  ca^Sje  v:as ceported.  bgr  tbe  I^ 

g^^j^  argued  fully,  first  in  infonaatwMp  and  after^ar^^^ 

toKe^  suun.     a  kci^ing  in  presence,,  in  which—- 


ing. 


The  pnrsuers  plead^d^It  ia  not  disputed  that,  j|ll 

the  pursuers  liave. produced  aufficient  titles  to  sahm 

fishings,  either  on.  the  river  Doiki  or  on.  the  sf^^   '' 

imxKiedjately  a^oining  i^  jBoutibt*    WJiat,  th< 

is  ^lled  an  Qli))e<;tiQp  to  thek  ^tle  to  pijv^  k 

mprf^pKoperly  ^peaking,^  am  ol^jectidn.  \fi.  ib^.^^mA 

.to  insist  in* .  the  action ;  andf  in  <rOn8iderMig^CU 

. pynelimjiiary  question^. it  must  be.  aasunied.i^^t^' 

practice  pf  which  they  cctmplain  is  in. itself  i 

The  prapositian*  therefore,  which  the  .ddknifiiktif^ 

inau^ain,  is,  that  the  purauerfi  h^ve  no  int«ic^,^^ 

miiaRiei  thii  action^  sijnidy  because  .thf^^'  .cauokoj;.  sjj^t 

titiatflihetde£bnders\ilLGgal  operations  aro^  .i^}u|ji(|$|j|  to 

theqi^  ..NoWf  the  obvious  aa^irer  fto  ti^ia^  aiigjp^ 

aeen»s  to  be,  ti^at  the  pursuer9i.l^ve.^attiiB^,/j||^ 

have  ofieced  to  prove^  that  ,they  .haye  auflTe^  i^ 

h}ps,sand  t^at  their ifidiivga.  iaf^.  hjaeft  ffiB^ij^t^^ 

jnnd».aince.the  efxc$^on^  a|i4.  ioi  cqnjt^uisf^ .^.^ 

stake  n«(s  in  ipiestipn-    XUs  hefy><Q«P'id0|^^ 

•tioatofl^d^;  and^  if  dispnte4»  the  C^ouft  injvrt^.  b^ 

answer,  allgw  the.  pursuers  a  f^oof.of.  ther<;i^^ 

-stances  >on  which  they  are  ready  ^po.  cQDdf^|^< 

N^  dpnbt^  a  direct  and^ specific  pcpof  .of,  ti^e^c^ 

amount  of  the  loss  each  year  may  be  di%fil||f|ir 

JBipQaail^e  v  bu*.  all  that  >Cha  h|w  jasgilifesi  ^^^odi 

^ases,  ia.riBasDiial>}e.piw>f  of  ipoivervl  ii^VIT  MNtf^ 

hf  tke  iviadun«(rf  oomfdained  of^  >!»  therca^^ 

flia  £aii.  of  Kuuwwl  €«  Huiit^«  j^GOi  JaiL  i^ 

il|«r^>  14,S01#  and.  Sir  Jaqseai  .Golgnhoan^^^M^ 

twtcp  of  Xhiniha]:toa,..4ti]t.J|dy  ia(H^  4l«r.  ^^  y^ 

.the  title  of  lpTajt^^iQdi:ridu44(»^M..p^     fl^tiVM" 


Itowfe.  COURT  t^  gfiSSifeN.  '  tod 


tti^  public  MatsieB  wb?  fint  te^bgitaxirdfi;  imd  the^Mqi^f 
teoiie  principle  ttrliich  itkled  these  decisions  'seems ' to  ^^  ^  ^^^^ 
be  applicable  in  the  presS^nt  case.    'Nii(h«piihe'E4rl^2»*^^ 
of  Kinnoul,  nor  the  town  of  Dumbarton,  founded  on 


'  any  Hght  of  salmon  fishing  in  the  -parts  of  ifae  river  f 
"in  which  the  illegal  madiineiy  of  whi^  they  cotti* 
'  p¥^£d  wiasf  situated.    Neither  could  l^ey  prore  the 

exii^fc'^iiiuCiW^^f  fish  wfaidh  wiould  hare  been  cau^t 
;^ln  i&eiif' Wte  had  liiey  not  b6en  intercepted  by  the 
N(^t<^'^|)airiies:  Nevertibeless,  tiie  CWit  held'tiiat 
e  pf6ba1)te  or  almost  certain  fn^ury  which  tiiey  suf^ 
'^^r^'*by  the  infringements  of  ihe  pAWfifelAw  give 
^^M  k  Waffideht  tltl<i  to  vinficdte  its  ob^etV^aOfe. 
^'iit6S^,'i!a  t&e  present  case,  the  ptifsnftrs  aB^  (what 
^^vok^'  Uppekrs  to  be  suffidently  (rb^otes  tb' tt^^tiii^ 
^^k^y\xiof)  that  tb^ir  fishings'  are  inured  tr^  ^tidteiii^ 
^'Wac^,iil*the  situation  of  those  belonging^  to ^4!hfe'^^ 
^%k!itferd,\^itluA  live  miles,  and  some  of  likfem  w^n 
''*iiie'k«f  mile,  of  the  itiotith  of  th^  riVer.' '  It^irftlifeife* 

iRiB  Hoiieee^asy  to  reply  to  thd  4aitetl6ii' asked bytfie 
''&e|^^;'^lkere  Ms  tigbf  fths^U  eedeV  oeiA'Mtiiw 
^VliHa.  ibto  die  etttHmib  teases;  iriSxii  X^tti^,  ^'  te^ 
'^iiik^'oi  thiS'JdUd  brou^lit  agdhst  tittfciMDgb'isitMted 
' '  fij^  Allied  oCT,  or'  on  thi  oppo^  ooasi  of  Ute  i^nd. 
'  '¥liW  pldA  answer  t6  all  the^  diffictiltfer  !i,  liot  Oat 

ittiV  pursuer  would  have  n6  title,  but  th^  Itt  siidi 
^  diiBes,  thej^  icouM  not  qualify  aiQr  inteeeft  tb  iiliiM  in 
■*  tb^  action:  .'.,....,- 

''  ''t)A'tlie  merfts-^It  is  admitted  iAtdi  Mi  qneMibn 
.''lias  iiot^  beai  I)ilSier)»  diSci^ed  ;•  and  'tStat^e^purmerg 

tai%i8t  tb^w  ihat  the  opemlionfr'  d?  WHiefr'ttiey  coth- 
'-jAftlnM  under  the  itrdbiUtiii^  of^tl^  stMdtes  ion 

ythitib  ihdr  Mnnnoiii^isfbu^^AbdiHkH^  tf^^Ste  Urote^ttt 
■*'&aie  dA  Acts  ol  IWfibment  ai«e  4M(>%uMi^,  ft 'titey 
'"te-  tdloired  to  refer  'to  H£[e'  genind  praMltf^-tif'thd 

6oairtry»  and  policy  <tf  the  kigi8lature»  to  explain  their 

Rr 


^*w^w^  meiirinig.    Nimr,  fedeplttg  tfais  invltw,  It  nitist  be^ii. 

Earl  of  Kixu  membeTed  that  it  is  myw  dedded^  1«#,  Tlutt  utafeMteig 

Forb^^c.     ^i^  cotaiprehended  amei^st  the  illegal  meand  of  catck* 
:     ing  sabnon  prohiWted  by  the  statute ;  9dfy,  Hurt 

in^^  these  prdiihiticfiis  extcftid  not  odly  to  all  ritevs,  bat 

to  the  estuaries^  which  form  their  mouths ;  and  <be 
only  queertion  Which  remains  for  dedoon  is,  whediir 
the  same  statutes  do  not  equally  apply  to  tht  nlMres 
of  the  sea  where  the  tide  ebbs  and  fl^wa.  Ihe  eu^ekt 
of  a  long  series  of  statutes  on  the  subjeM  of  ^Hbma 
fishing  fir  that  of  Robert  I.  c;  IS,  wbAcb  pnMiiltB 
yairs,  &c.  ^  in  aquis  abi  asoendit  more,  ei  ae  rttrahU^* 
and  it  seems  diflScult  to  say  that  these  words,  if  this 
statute  had  stood  alone,  would  not  havo  conipi^i^tid- 
ed  the  sea  shore  within  flood  mark ;  biA  the  d^toAah 
say  that  the  term  ^  Aquis'  here  used  is  enplainedifnid 
limited'  by  tbe  act  of  James^L  14S4^  o;  11,  v/bm 
the  prohibitions  are  confined  to  ^  fresh'  watersf -^ml^ 
eertainly,  if  this  last  statute  had  stood  uualt^reA^  Md 
ttnrepedled  (and  suppoahig  the  common  reading  igi« 
miine)  the  pursuera  would  have  been  UMable  to  aodie 
out  fheir  case  under  it  $  but  it  is  r^narkablft  ti^lb 
'file  renewal  of  tids  act  in  14d7)  the  old  law  is  refvivM 
by  the  oooiigiBiofea  of  the  word  *  flresfa ;'  and  the  idi* 
ttttes  1477»  d  78»  and  148^  c.  IB,  expmnfy' ^xmM 
the  prohibition  to  all '  6alt  w«tei«  wiieret^  sea^elflM 
\  and  flows/  or,  as  it  is  espj^esaedin  Hba  aiC«tlE6ti'it 
68,  *  within  salt  water  that  ebbs  and  flows.'  "-'T 
The  policy  of  the  atAtutes,  which  ii  to  fuesrir^'tte 
breed  tof  salmon  for  the  puUi<$  benafiti  k  desr^«'«i 
mudt  infringed  by  atak&4iet8  on  tki»  shore  af^iM, 
whidi  intercept  the  frih  on  their  passagaiilmvardtePilfe 
Hvers  to  spawn,  ds  itis'by  their  padtl(«>'te-1bMb 
water.  Aiid  ili^  pradtea  irf  tfto  couMfciy  M  ^ink 
eommehtary  tmr  the  meaning  of  tha  ^Mctmentl^lf  Ibdr 
#otf s ahall ikppear  ttibei dOiiMfttfe  •  in^ 


«•  I 


Sf^nA  other  historians ^Clka^Mi^y  CbANftmm^  Toi.  i.  p.    j^  —^ 
984)  as  a  new  mode  of  l^hQig>  recently  introdneed  in  tore.  &c. «. ' 
tibe  15th  centiuy;  after  which  tine  tb^  diaappeared, ^°^^  ^^ 
and  were  practicallf  no  more  heavd  ^f  till  miiimiSdimonruh* 
the  last  four  or  five  years^  thereby  shewing  that,**^ 
when  the  statute  1484  had  driyen  them  from  '  fresh 
^  iwatera,'  the  stake^net  fishers  had  resorted  to  the  sea 
beaeh,  and  that  the  subsequent  statutes  had  been 
ttsacted  and  enforced  to  expel  them  from  thence  also^ 
where  they  have  only  been-  attempted  to  be  xevWad 
ffince  the  decision  in  the  Tay  case« 


'.  The  defenders  answered^  on  the  j^eliminary  ques^ 
tion — ^The  interest  upon  which  the  title  to  pursue  is 
.said  to  be  founded  is  of  tho  most  pit^carious  and  re^ 
jnote  description ;  for,  in  order  to  qualify  it  at  all^  the 
forsuers  must  assume,  IHy  That  all  the  salmoA  pass- 
ing along  the  coast,  for  the  distance  of  many  mileSy 
belong  to^  and  are  destined  towards,  the  Don,  in  pre^ 
Jbrenee  to  any  other  river,  although  there  is  the 
iKtouUk  of  a  larger  river  (the  Dee)  within  two  miles  of 
file  Don,  and  another  (tte  Ythan)  oonmderably  nearar 
the  stafce-nets  of  some  tlie  drfendera  complained  oi 
•titan  the  Don.  i/Sy^  The  defenders  must  shew  that 
all  the  fish  gwng  towards  the  Don  would  necessarilgr 
have  entered  h,  and  that,,  dcmig  so,  they  belong  to  the 
pursuers,  and  are  certain  erf  faUii^  into  their  neti« 
X  the  Court  is  to  hold  a  vc^ue  and  indelSnite  intcrert, 
'fudli  as  this,  suffieiMt  t&  sustaha  a  title  to  pursue^ 
there  is  no  reason  Why  the  pursuers,  or  any  penKUi 
infeft  m  asimoa  fishii^  in  any  situation^  should  not 
beentitled  to  pursue  an  action  for  the  purpose  a£  en- 
forcu3g  the  poUiie  stalnt^  agamst  any  other  fisMi^ 
fhalrerver  it^mote^  arid  evett  in  rivws  diffisrent  from' 
JHowitt  ,whiali.  thefar  o«?ni  P»«l«*y  **»•    Thepimv 

RrS 


$2$  jmomom  of  tsob         %  9^, 

ai  May  1926.  ^pi0  i^pQji  y^iiioii  proprietoirs  of  8aliiiou.fisIiixigi^4hp)^ 
Earl  of  Kin.  ^^^^  found  entitled  to  pursue  aeticKos  to  enforce  %f 
Forb^icc.     8***^^*^  against  other  proprietors  in  titie  same  riT«pr, 

is,  that  the  property  of  fishings  in  each  river  ha^  ;b^ 

j^on  FwA-  loQj^gd  upon  as  a  common  subject^  in  which  all  con? 
cerned  had  a  joint  interest,  which  they  were  eqtitledvto 
vindicate.  This  was  the  opinion  expressed  by  awtjontjr 
of  the  Court  in  the  Tay  case  (See  Bwhawjoi's Mep.,i^. 
S63)  and  in  the  case  of  Sir  James  Colquhoun,  4tb  Jujjf 
1804.  Just  so,  parties  having  a  right  of  shq^Ktiiig 
over  a  commonty  might  have  right  to  presenre^,th^ 
game  from  illegal  destruction  of  their  co-proprietary 
But  is  any  heritor  entitled  to  pursue  an  action  for  ^ 
infringement  of  the  game  laws  committed  by  his  neigh^ 
b0ur  upon  his  own  property,  on  the  ground  that  t)f^ 
whole  quantity  of  game  in  the  district  may  be  d^r 
nished  by  his  imlawful  practices  ?  •     .  ,. 

On  the  merits,  the  defenders  pUaded^—ThsX  th^icas^ 
rested  entirely  on  statutes,  which,  being,  of  aprohibitory. 
nature,  and  laying  restrictions  on  the  use,.of  propfurt^ 
mtist  be  strictly  interpreted,  and  not  e^sLtended  byrha* 
pUcations  drawn  from  the  suppos^  object  of  th^ge^*^ 
era!  policy.  There  is  no  evidence  that  there  were 
dtake^n^ts  on  the  sea  be^ch  prior  to  the  enact^ment  pf. 
the  prohibitory  sjtatutes ;  and  their  existence  after  tliat 
period  is  an  argument  in  favour  of  the  de&ndeiv, 
that  they  Wei^e  not  touched  by  the  prohibitions.  The 
meaning  of  the  word  ^  aqu%'  or  Vwfiters  .yhere  ^e 
'  sea  ebbs  and  flows,'  which  is  the  exp^^aakin  generffUff 
used  in  all  the  statutes  from  that  of  Robert  I.  ^oyr^n 
wards,  is  evidently  not  the  seai,  but  rivers  intx).iri|;J|^ 
the.  tide  flows.  The  act  1469,  q«  97>  illustrates  tjfa^j^ 
the.  expression  there  is  appar/^ily  more  fayour^f^.t)(i|^. 
tjie  pui^uen^  as  it  prohibits  nets  or  /  pryn€99  fief; jmi^ 
'  rivers  that  hes  course  to  the  sea,  or  §et  ijirit^ithft^ 
'  flude  marke  of  th^  se^'    It  niay^ven;^d9tubt£jd;. 
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wheth^  tMs  includes  the  sea  beach,  or  whethter  it  is^\i^^f^^ 
not  merely  an  a^drward  expression  for  the  flow  of  the  £^^  ^f  i^j^j.  \ 
Ude  into  the  month  of  a  river,  as  in  a  charter  to' the ^^^*^-^^    : 
monks  of  Paisley,  in  the  water  of  Leven,  the  expres-»     — : — 
eibn  is  nsed  *  tarn  sursum  quam  finctus  maris  tucen^f^^^^^ 

*  dit.*  Bnt,  at  all  events,  this  statute  was  enacted  on-i 
ly  fbr  liiree  years,  and  was  never  renewed.  The  re- 
turn, therefore,  to  the  language  of  the  old  statutes  is 
an  \mequivocal  proof  that  they  were  not  intended  to 
comprehend  the  flood  mark  of  the  sea  beyond  the 
mouths  of  rivers.  The  act  1581,  c.  Ill,  contains  a 
remarkable  provision  appointing  justices  to  carry  into 
effect  and  enforce  the  laws  respecting  salmon  fishing 
all  over  the  kingdom ;  yet  diis  anxious  provision, 
which  makes  mention  of  almost  every  river  in  the 
kingdom,  appointing  special  officers  to  enforce  the 
statutes  as  to  them,  is  totally  silent  as  to  the  sea  coast, 
which  is  left  xmprotected — a  clear  indication  that  these 
laws  were  not  at  that  time  supposed  to  apply  to  it. 
Balfour  f Procf.  p.  544,  c.  T)  who  was  contemporary 
with  the  act  156d,  puts  this  interpretation  upon  them ; 
and  all  our  other  iiistltutional  writers  (Stair,  B.  ii.  tit. 
9;  sect.  70,  and  Erst.  B.  ii.  tit.  6,  sect.  15,)  say  ex- 
pressly tihat  the  laws  regulating  the  mode  of  salmon 
fishing  relate  exclusively  to  rivers,  or  '  that  part  of 

*  the  rivers  where  the  sea  ebbs  and  flows.' 

■ 

The  Court  was  divided  in  opinion ;  but  a  majority 
oliheir  Lordships  held  that  the  statutes  libelled  on 
did  not  apply  to  stake-nets  situated  on  the  sea  shore.  ' 

Ijord  Glenlee  remarked — ^That  of  the  two  points 
which  had  been  argued^  the  latter,  vise,  that  on  the 
constructioi{  of  the  statutes;  was  properly  the  preju-^ 
dkdal  question^  because  the  defence  there  set  up  resol v-- 
ed  itself  into  a  p!ea  that  the  matter  ccnnplained  of 
was*  not  ad;ionable  by  any  persoii ;  whereas  the  6b- 
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^l^^^^jection  tb  the  title  of  the  purtuerb  dUranttfr  OMt  4te 

Eaiiaf  Kia.  matter  is  actidnaMe  at  the  infeitatiee  €f  some  psmm 

r^b^ki    haying  a  sufficient  title,  but  sets  up  a  aeparat^  4e« 

— —      fence  on  the  plea  that  these  purstiers  could  not  uaiidtiAi 

Salmon  Fi»hm  i 

if^  this  action.    We  arfe  perhaps  not  yet  in  ^  situafSon'tk^ 

judge  of  this  latter  question,  because  ft  may^  turn  HtH 
on  a  proof  that  Hie  pursuers  mftjr  have  a  sufficSentlii^ 
terest  to  object  to  some  of  the  sta]ce*nets  eomphdned  oft 
and  not  to  others  which  are  at  a  greater  distance.  Vffi 
can  say  little,  therefore,  aliout  the  question  of  tide^  tiB 
the  respective  distances  of  the  stake-nets  contplained  tf 
from  the  mouth  of  the  river  shall  be  more  preeistiy  ttlr 
certained,  and  at  present  we  mliy  confine  ouihidves  taf 
the  prejudicial  question,  or  the  construcCion  of  the  sttu 
tutes*  Now,  on  this  point  the  defenders  must  maintluir 
that,  although  they  are  not  at  liberty  tO  place  a  stak^' 
net  immediately  within  the  mouth  of  a  river,  whidi^ 
like  the  one  here  in  question,  runs  dirrecHy  ihto  Ami 
open  sea  without  any  estuary,  yet  that  they  may  plM 
one  upon  the  searbeacfa  quite  clMe  toits  motlth,  Ifot^' 
this  would  be  at  least  a  strange  result  fi^m  the  legfisM 
lative  enactments,  though  no  doubt,  if  the  mds^^ 
naia  or  estpress  declarations  of  the  statutes  bear  tlAr 
meaning,  we  must  give  effect  to  them  acoorditi^y^ 
The  defenders  are  not  at  liberty  to  assume  so  broadly; 
as  they  are  inclined  to  do,  the  doctrine  of  strictiateN' 
pi^etation  applicable  to  statutes  lindting,  or  interfering 
with,  the  natural  use  of  jtropferty.  This  is  Vc$rtAy 
applicable  to  salmon-fishing,  which  has  not  in  thi»  cotiilo 
try,  nor  probably  in  any  other,  ever  been  looked  xtj^ 
as  an  adjunct  to  the  land,  or  as  a  use  naturlall];^  Milik^ 
ing  from  the  property  of  the  adjoining  land.  If  ii 
of  tbit  nature  of  a  separate  estate  creatbl  by  thfrtttr-^ 
And  it  therefore  rather  lies  on  tiie  deftridetos  to'  Mm 
mat  their  fishings  aire  exxiadiA  ftotn  ^e  op^ibtik' tf 
liBiitaliDns  and  restrictionfir  whidh  &^  ttt#  l«^^2Dip6^ 
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^pi^Qtim  thwcomaAntlaAt  tothe  meatttog^rfthc  wowIe,[J!^^ 
•  uw^;  as  Bflfd  in  tbe  statutes.    Now,  it  |^^  no  doubt  tore,  &<%«. 
tnatbat  ifajQ  womU  o^iia  ia  L^in,  ra^ 
i9^£«gU«h,  may  pften  be  used^  bott  in  common  speech  f"*" 
^nAhy  ai>iicavied  authois,  and  even  in  statutes  and  "^^ 
Otifer  legal  instruments,  in  tb^  confined  and  limited 
im»>Mg,^m  i^n^Ucable  only  to  rivers;  but  that  is  only   - 
i^we  it  appeyxs  ckarly,  from  the  context,  that  rivers 
n»4  luxtihing  else  were  in  view  of  the  parties  using 
1^tiefn.|ii  the  time.    An  exc^rsion.by  water  means  more 
^aequeotly  a  voyage  of  pleasure  on  the  aea  than  on  a 
i^ver.    In  the  same  way,  if  the  word  waters  had  beoi 
Haed  in  Hb^  statute  1696,  c.  38^  respecting  the  height 
of  maU-idanSy  it  is  dear  that  there  it  would  have  i^ 
SUfd.  only  to  rivers  josr  running  waters,  because  mU^ 
diuns  are  to  be  found  only  in  them ;  but  in  that  statute^ 
the  wand  wediarhen^  which  shews  tl^at  the  Scotch 
Icipalature,  when,  it  was  maldng  enactments  relative 
tfi.svdmoii^fishings,  which  were  confined  exdusively  to 
rimx9,  inew  how  to  make  us^  of  the  proper  term.    In 
Ilia,  act  X597f  e.  265,  the  words  /  waters  and  rivers' 
4ure  both  used»  and  distinguished  from  each  other, 
^Hbewfbare,  on  the  whole»  I  think  that  the  prohibitions 
in  the  statu^  cannot  be  confined  to  running  waters ; 
and  that  stake^nets  on  the  sea  shore  are  not  excluded 
from  thedr  (^ration.    The  provisioiB  of  the  first  sta- 
^ite  libeUcd  on,  viz.  1477f  c.  7^>  are  quite  general; 
md  the  itarms  of  the  act  1469»  c  97»  shew  the  un« 
^er^tendi^g  of  the  legislature  at  that  time,  that  all 
fijKfd  piiiehinery,  either  within  rivers  or  in  the  sea^ 
was  1  illegal     The  act  1488  (unprinted)  is  equally 
at^^W®.  .  The  expression  in  it  is  '  salt  waters  whew. 
•,Ajlft  B/^  eb|))aand  4p^w^'    By,  the  word  *  w/kre"  is 

oy«;r.wbJ^ ^ spik ^Wjsflnitftqwsf  ,1663,  c,  !58,  v»  ,tp 


^[|^^c*^    l^kitM  «i|^  wbenatm  the  shoteof  Iditiifeil.r'^fniionrn  ^di 

Ta)r  oiaamtwlieTOi  we  decjMt^  upm  .Mliitt>  pnipvpk^j 

aiMl}  tQ  the  ertimrieB  ittBaxrdw  Ma^  ia;.itiufillitll^ 
minato^but  aim  fimm  thejauommow/iv^^ 
ii9letdiet.irh^hMr0aiace  beea^sm^  aiidKiMdk[j|fc 
huve  gwgti^»twheareit>appeiwd  rtimtcithtymti^iw^Q 
cp|iP9iIai4ed.<^  wa8;r«itiistad  wOiua.ith^jliiiliiidstirfxd&ii 
veie^  iwdiivFliidi  iwe  Iwre  refiiatd  wbm.dt^was  |i1mA 
ift  ikberioi^  desi    The  Hcai8e<of  Iiords^  pfeoQ^ejiftgi 

gnmtfd  tbetiotefdict  agaJDQBt^AbtiDalg^ 

near  the  mouth  of  the  Tay.  -Ami 

t))eikille>i9£ith0i^miiU0rai}  frnd^Aet  iaietatajM^^ 

tb^  90016.  pfli^t^  w  tibe  ^^picetioeoqf  tke^dC^jrufidriagii^ 
fwy  ipi.thatiCQii^iiTO  ifaMl-a  p](«ioi^(b«fii««t;if^ 
89«Mi6aA  «rffaa^]:it9''^Qf  ^lm^v^ite%.  tiMftt  the  (pWMMib 
ltfld:siiff9Ded/i|3^«m]r  bF  tha  fltegal  mms^VfSfn^  ^^ 
oQMatuQiilly  tbfsy;  Jhad  |iuav^tfac6tr,to-f#}tri^  ^0^1^ 
la.^he.pireaatit  iQa(9e,twe.liave»  to  b^.sui^  imiim^ 
bust  .the.  pureuew  have  avanre^  and  lOiiived;  .toj  j^rpnMt 
tha.^)wy% wbichttbef  haye  mffepeid/;  Matd  <^flhe.f|u^i 
tiw  <^  titie^we  muat^gi^e  them  . the  bw^taofr.  itliitr 
o^i.aodwe  ivs^re^aU^I  ihb»fc,  Bgrq^  m^^i'Etufi 
c^f^  tba&  a.^ry  lttt}e ;ixilaf^/W9$  mSfkid  ^PoCl^ 
If9ffe  tb«  tifle:^tOt  piusue^  Apoa  t^aawMPptiw^^Mbirc 
q^tor  iymfia&ied  of  sviraa.  iUejgal. ..  .W^rmqul;,  KtaAvi 
£[|E%  4Ui!taiti .  tho^ titia  to.puonia^  %k,vl&Bietr,t$hAfi  tftr 


i9^:M«        asmuTiommmmmi  em 


the  machmerp^pnAlbited  ligr  Ad  8tatirti»(  and  ^'^^^^^ 

tMI  IteiKyfwrigton  i^strad  toitheMadMreiftt-aU,  or^ 
toi^iiqfipuil  bfi«k6;ca»t>  desil^  btyxMd'lliettiMdi^ofai; 
itfW/tfaMi  I/oaniiotinqnKNtt^iMfc  tfaw^^ffeiligal^teaMrf ' 
plufe  vofiitlie  dffont^or  that^tbti  diitttntt/ finm'<fcfe> 
iiiMitl((^ttteit]4v«p*€n  «ii9^  ewa  dM»  title  ^itHe^ 
^mp&iMyS'  to^  pAmie-MdWaya  supiKiBiiigi  that  itlie^ 
c^KnttUP&B'tktt'pfeseiit  m»m>  tD^^aaUfyia&dipJmre 
iHJtorttt^Mhig  #o;i  Twa denaiemft -iDtfoed '1^  J^ 
fban  "A  T^  54Bf  shew  tint,  at  eoaamon.  lawi  aiijrijMUrtj' 
being  ittfeit  in  flalmon^fidung,  eH2ieriit»tke^Mi»<>pte  a 
ritms  Is  4ntmed  to  ptnaueanaotion-tDpnervinitati  iiia-' 
grit^nodeiof  abflfeueting  the^iriiatilie  moodi  «f'4lia: 
liver.  '••   »..  '.Ml  '      'o'ji/ 

oilQid  4«ue0ti6ii,  AerefiM^;  Attica  iimri».timi^oiiifiie 
tite^tttwofxigi  ^Itba  Mitoba;  afid,iifi  aonarufaig^iltMeitti 
Iiiiiiif:Nif  safifaiidft  tliat  we  i^ranetiMtiaad'twooiiitte'mfr' 
tSai^r  €tMlii6ively'4d  those  whldi  the  pursiteia  have  &^ 
UUifr  vtM  liwaAitiott  erf  *  tM&  Manmomi^  ^liut  ^tiiat  #6  * 
anMlMrtUffl  tb  le^  afr  the^  whole  aeit^  *«[?  >  enaetmeiifir^  ^ 
fitolk  ih(d^eactQiist  date  on  wh^  any  pvo^eiaioiia  on  thia 
auiijedt  li^^ear'on  omr  tecofdi^  dotm-^o  iba  iafeeat' 
ebiielHfettti  'fiMndai  ^»     9or  4t  naMf  ba^  obsei^ed 
ttattlj  hi  alt  oar  co(i(»  (^  ne^atioiia  ftar  bs^oioa  fisfti^ 
ingv^wu^  later  atatuteB  always  dther  re-«aad;^th<»  foiN> 
liM^  1a1i^,'<Mr  tt/kr  to  them  as  stfil  auhststifig.    'I%e 
ftat'law  on  tte  sabje^  is  the  etatiMe  {mbttA^'4)y 
ShMe  as  a  htw  of  Alexander  II. ;  but  w4ikh  is  sow* 
nMe  eoneefiy  «Hatt»nted  to  Wittiam.  the  Lyoft,  a»d: 
palBMd  k^fiM  liew  aditiotf  af  the  fitaHniea'  toMt^^ 
tiai^dbrii^^off  ^Aimfm  d$  d^i»:    I  think  It'fe  e#i. 
dMl;>fiNMi  tie  eoMMt  and'  jjaoatoiana  theM  enAetM, 
dHtf^ifiiliiirlawfttadast^thewe  of  tht  word  j^fftta 


F^rtwTite*    Heite/andaijwii.itt  tlM  body  jo£  ^«)i^^»-.iwMenr:apd 
sea  aa^odfrwlly!  oppoirtd  to  ^mk .^tkjeF^:  nS^i  ata^i 


iJll^'^^  afitieda  an  iilferewot  Itiat^  wliesor^e  Mp#  Vflfdi^wi, 
uafid'dn  avbaeqiMtii  iiats>  itiusy  Mait^.^ecaiYe^ui^^ww, 

of.iiMrli^  diQiifUM  Age  whidi  hevefaiw^pftlied    nnj^, 
liar  i]i8tance,aa'tb«ffaftt.of  fiafaiiB^^ia^iygiMiciKJU^ 

vsateraiafee. opposed. tp  ei^  other.    Tb9.fiieKt:a(aMR 
iaiha*  m  14A4.    Itappears  to  Hie  ta  be  .of  Uttlf^iw* 
porlakioa.vhetltar  tba  word '  freah/  wbicb  nmi^fja. 
aU.the  edUioM  of  thia  act*  be  grapiiae  or  not ;.  loir, wa- 
terailjNtiheie/opfioaad.tQ  the.aea»  Jiiat  .•w*.  in  tbaiaa^ivf 
*  King  Robert*    iNoither  does  tibe  word>/  aalt,!  jr^ 
oacuBaiiiaiibaeqiimt<^Mta»  afifeet'  tlus.qimtioi^)rfo?fii)t. 
noma  memljt  thQrwater  in  lliermwtb^^/iayi^izPrFlK^ 
eraHadiar liiedii^iiaiuse  of  t]ie»Uda«  Yhg  nf rt fl|etii»vtfc^> 
QfilMf9»  oMitaijia  «oiw  UHurde  i^^^  wJbioli  tbf  lyprnmift 
fasver .groat tDriianee:;  but,  wJtieii  Wiajkiokalrtbamiin^ 
q£  tii^ad^  we  &dA  tbat  ii  only  wlataa  to  macbteeif 
'  aatdn  wataaa^^m^  jiuifc«ip4wgfu&bfwk  tq  thalw: 
ma  iacta  to  lookior  the  waariiig;  of  thja  woid>.^  And{ 
I  liimk  tiiat»  wJian  ve^gitre  tbe/wor^  '  flu^aitamktafi 
'  theMa'^aiaif  iiitoqpreitatiaa,  tjin^ai^aciv^ 
iog  eaplaifiad  oonaiatMtiy  witb^  tbei.fosqEifr>  bWj^^ 
and  maaii*  tbe-  point  to  wldcb  tb^  tid^  domit  vlthia. 
riven,;  and' wlusm it  iir  W(^  toiovn  tlpitt  cndvvsrMi), 
yans  ^^^ A  ace  ^vderfld  to.  be.  iWiio!rad>  mv  s^n^mi^: 
pbced^<    Olie  eoq^rea^^oiii  henana^^i/ ^^ 
^}«iadC]«f.Ae'8aai'i8:byiiio.«ieawi  ^yaojm^QUBiWiSh 

1%»)atatBtfei.I4ZSf:.Wi«i]Mtai;tbN(f<4^^  itnAj^aKff'f 

]Mlis:tieduktetmeda»t9)4iet  of  a*fi»4aft9pftbfr^>vfNoar, 


if  tfM*  M|;am^t'ii>f  the  putauto'be  gottd  ttpln»lUiri«k?i^^9^^i 
Brtutdoned  0tfttttte,  >it  is  InipwniUt  ibttt^Aq  MgirialUce^^'Kii^, .. 
ii('I4TT^M«ad  li«re  oveiici^CBd  Ae  «haiiM!  inifaldi  Jiai^'^<ft«-«- 

"  rill  1mm.  igi  ■ 


«ttiiel8'iii%zpftHB  ternte  4iie  act  148«.    N»tr»  iBi>tb«kff'*^'<^  '■ 
€»i^,'w^'txtMthH)k  Uukto  the  words  of- Ami  licirtec» 
aM^^  it&d^giTe  ^Am  the  prefei^nce  wliei^  tbey  «fpMK 
to^lMirrliMtt'iiieoiTeeay  tfanscriJM  te  Ihe  M-Macfbig 

6MMiMyed  ih  <te  tidtd  point  of  tke  easedf  tiio  H«n^ 
tfan  «r  Bon  91'tiie  Town  of  AbwdMU/w  reported  bjf: 
XjilAStai|t,d6lhJraiiiwpjrie65^  In  the  eeeood  bEandb 
ef'thte  Matttte  156^  there  we  oo  doubt  new  f&ovUi  ^ 
rfbnl  tidAM  Ibr  tlve  demoKtion^cndves^  aiidniadiiiier)^ 
hftdy  ^ected  dn  "^  Sands  mdAdunddeii^  and  fio*  wtthhi 
^  thti  wftter  f  but  Ibat  eeram  to allude^nily  to  baak^ef 
0iM  Mt^&ff  at*  Ibw  waiter  in  the  mouihfl  of  rivets  4aid 
eMuaHeiL'  life 'oonse]«Mtan*  i^ppo^^ 
llWl  aie^  escpiessly  eMfiaed  M  riveis.  f^ow  tiie  quests 
tiMalwuys  recurs  to  la^  upeii  all  and  eaxdi  of  the  ato^ 
tntes- whtehfl  Have  now  gone  throt^  whethentf  fhcr 
l^hftore  had  krtended  to  extend  the  ptdUhcticwBi  tor 
ftto  sM  i»here»  thdy  would'  net  ha^  done  so  in  >e]qnttff 
tetrthS'? '  In  son^e  of  our  early  dedsiona«--sadi  .«a.  Lea* 
Hte^.  Aytotm,  1B9th  Jime  159S ;  and  Gbirlies  e.  Tore* 
Htms«,  «mA{  M}r  leoft— Ashings^  ^^  iwiihin  wa  mafk,'! 
at«  inentioned  in  a  way  whidi  shews  that,  when  our 
lawyers  of  the  l6th  century  wished  to  speak  q£  pto* 
per  sea  fishings^  they  could  do  so  in  precise,  and  sod* 
jflidt  words.  It  only  rMiains  to  rrfer  to  the  (pinions 
df  0nr  inBtiCntkmel  writers,  wMdi  are  ail  axinresB  and 
tttanimtons  on  this  point.  Ba^imr^  the  eldest,  aad^. 
oMseqMniifyf  on  ttis  subject  the  meet  mhiahle  of 
thdm  all»  was  President  c^the  Cowt  of  :Session  in 
1S66  w9ien  the  kafthig  statiite  was  ehadfed,  and  eonlA^ 
n<rt;  have  misn»deiBlood<  the  taeanbijg  of  the  legifla^ 


81  Mty  18M.  ture  at  that  time.  Now  he  (chap.  7>  p.  544)  refenjng 
EttTofKin.  ^  ^^  ^^^^  ^^"^  founded  on  by  the  pursuers,  says,  that 
J?*J^«-^  stake-nets,  &c.  are  prohibited  in  fresh  waters;  nor 
did  he  overlook  the  statute  1469f  to  which  he  refien 


2^^^  atcap.  18ofhi8'waiSc..  iMdStoilr.ai^  ErMte^in 
the  jmssages  referred  to  by  the  defenders,  and  jBoni. 
toHf  vd.  i  p^  *fi67»  all  concur  in  this  opinion,  that  life 
prohibitions  apply  merely  to  rivers,  or  running  wat^. 
I  have,  therefore,  on  a  full  vie#  of  '*dLe  whole  case, 
eome  to  be  of  opinion  that  we  most  sustain  the  defiences^ 
and  dismiss  the  adloi^-^widiing  it  to'  be  understood 
that  nothing  that  I  have  now  said  can  affect  the  lij^t 
ef  parties,)  at  edna^mon  law,  to  prevent  -any  ^tgA/nftH 
Tfikm^  \either  by  fishing  or  oihevwise,  catodriUd^to 
pMvrat  thevfiih  ^cmn  getting^acoesB  ta  the  moutkiW 
xvraBSa'-^f    '        '  ^  ^    *  ')  \^   \\v^ 

Jitatfd€PiimiBy^9B&jiMow€^  ooncmred  IbiqiiiiiAa 
with  the  Lord  Justice-Clerk^^Th^  fjdedBkifBwii^ 
eordingly  pronounced  the  following  interlocutors— 
^  la  respeettfaat  the  8*ake-nete  aDd>isMuftrineiy»«aa^l 
^  plainei  of  ase  ^nfeasedfy  ereoted  and'  placed  k  tiHii 
^  iieaf  and.  not  iia  ^my  :river  ov  e8tBary,'M0ail0ieiittiI 
^  defieai^QVs.iioniNthe.  cotteluilon»'o£  the  UMn  «d<i 
^  d^oera.'  .  "  ■  -    \  {^  i.'.tMi;'i; 

L€qe4  Qrdwurj^  M^Kff^*  AisL,Zh(mqf:Fa€u  CCmiflotm^^ 
Skene f  et  Alison. ,  Alt.  T.  Thomson  et  S^  Lufmd^^Moi^^ 
risen  and  "BumeUy  W.  S.  atid  AUxcmder  Youngsoky  W.  S. 
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June  a.  1886. 


GEORGE  MORISON 
ttgiainst  '      •  > 
ALEXANDER  URE. 


BsFABiiiTiONd — ^LawwAoj£NT.^->-55  Chsa.  IIL  C.  184r; 

^idmm^on  Btamped  paper^  4t9  reqtAred  hy  sttUute, 
and  a  decree  cbiained  in  Jitvaur  of  the  pureneit* 
^Jming'heim.tet  ueide^imtkM 
^JuundiktUe/ar  the:  lose. 


■      J.I 


llRi&waiBienqfloyad^M  alaw^gevt,  bjr  fli«  pttranet  Mo- 
risdn  to  toeoov^r  ^osrtainr  debts  due  to  huoi'iii  OkngovR. 
lBrihe€QiirBd0f  tiie  action  against  one  af  the dlsbtoTS,  a 
ptDof  TViaa  allo«red  by^*  thesbeorifi^  and  a  cominifisimi 
granted  to  the  depute  sheriff-derk  to  take  it.  Ostein 
witnesses  were  examined  on  the  part  of  the  pursuer;  but 
tfa^*depoBiti(m8  wera  nat  taken  dtfWA  on  sCajhriped  jfa-^* 
per//  Some  of  the  jdeadings,  too,  were  on  ims^mped 
paper.  Decree  was  pronounced  by.  the 'Sheriff  agaqiat 
tile  defender^  although  the  want  of  stamps  to  the  plead- 
ings was  objected  and  overruled ;  but,  upon  appeal  to 
the  Circuit  Court,  Lord  Hermaud, '  in  reqiect  that  the 

*  proof  was  not  written  upon  stamped  paper,  reversed 

*  the  judgment  complained  of»  and  ass(Mlzied  the  de- 

*  fender.' 

Thereupon,  Morison  brought  an  action  against  Ure, 
and  agaiast  the  depute  sheriff^ckrk,  for  damages  on 
account  of  the  loss  thus  sustained ;  wherein  it  is  set 


MorUon  v, 
Ure. 

Law-'Agent, 
66  Geo.  IIL 
9.184. 


^i!!!^  '^^  '  '^^^  *^'  *^^  ^^^^^^^  neglect  or  gn)(a^  igaa^|aaee 

displayed  in  extending  the  said  proof  on  un^tamfie^ 
paper,  in  contravention  of  the  positive  enactments  of 
a  public  statute,  which  ought  especially  to  be  i?FeU. 
known  to  the  practitioners  before^  and  members  af^ 
a  court  of  law,  the  said  Alexander  Ure^  as  the  pro- 
curator employed  by  the  pursuer  in  the  said  a^uae, 
&c»  and  James  M'Hardy,  depute«clerk  of  the  said 
sheriff-court  of  Lanarkshire,  by  whom  the  said  proof 
was  taken^  are  each,  or  one  or  other  of  them,  lif^^le 
to  the  pursuer  in  theloss  and  damage  he  has  in.cpn^ 
seqiience  sustained.'    The  principal  defence  by  ppe 
w^ane,  1^/,  That,  supposing  a  stamp  to  have  beoi  ]i#* 
eessary,  he  was  not  answeraUe  for  the  want  of  i%* 
His  duty  merdy  required  .him  to  sm  that  the.  Been- 
sary  witnesses  were  adduced,,  and  their  evidence  aopa- 
mieiy  taken  down.   He  had  no  cootroul  in  regolatli^ 
the  mode  of  extending  the  proof,  which  it  was  t|i^ 
duty  of  the  sheriff-clerk,  as  commissioner,  to  see  c^>iie 
in  a  legal  and  effectual  manner.,  S(%,  That,  if.ov^  it 
had  been  iacombeat  on  him  to  attend  to  this  matter, 
he  ought  not  to  be  subjected  in  damages,  in  resppct 
(rf.  iBk  communis  error  in  the  shoriff-coort  of  J[janarlir« 
ahire^.  whereby  stamp  paper  had  been  disp^ised  w^th 
in  ca^es  where  the  sum  in  dispute  was  usdar  L-^  j 
and,  8^»  That,  although  there  ^ad.been  an  qnii8|i|<ni 
Qn;(he  part  of  the  defender,  it  was  a  mere  ifrror  f^ 
jm^nfpit,  wJMeh  afforded  a  good  dafenoe  against  a 
claim  for  reparatioa ;.  M^Harg  r.  M^Lameiicl^  1^7^ 
Mar.  p,  18,965 ;  Grant  f .  McLean,  Jan.  l.Tdl,  JB;^# 
Coies ;  McLean  v.  Grant,  15th  Nov.  1805,  M^.  ^4^ 
Beparaiiam,  No.  2; 


A  \' 


It  was  (inswered—\.  That  the  nrst  d^ence  resolvi^ 
itself  ixnto  a  question  betw^nr  tibe  two^fen^er^  w|^ 
wbidi  die  pursiier  had  nothing  to  do."  Ure  ha^hM 
employed  to  conduct  die  action,  and  he  was  boaai  ta 


JTo.  iW).         dilTRt  OF  SESSiC^.  ^ 

see  that  We^  Aihg  was  done  In  a  legal' to^ 'Vau'd  *^^JJ5«' 
'n^^ner;  ahd,  iso'ftir  as  stamps  Sirere  toedessaiy/'Iie  MeHgotrft/ ' 

was  bound  to  furnish  thehi.    Whether  able  t6  cbn-U*^ 

troul'  the  sneriff-derk  op  not,  it  was  his  duty '  to  have  ReparaHdH. '' 
Jiointed  out  the' error ;  dnd.  If  this  Wek  not  attiinded^to,^^^}  . 
to  have  inlbrmed  his  client  bf  k  i  bUt,  haviiig  dbne«-  ^w. 
neither,  he  had  rehdered  himself  liable  'fot  the  eon- 
ifequence^^  2a,  No  such  general  practice  prevailed  as 
cfouM  justify  the  error,  it  bein^  confined  to  the  dtjr 
iJ^^^GSasgow  alone ;  and,  besides,  as  stamps  #ere  re- 
tfUir^d  by  statute,  the  T^ant  of  them  was '  ilfegal, '  ind 
&uld  not  be  justified  by  any  practice. '  Sd,  Tik  de- 
^fefcce  oi?  error  of  judgment  was'  only  available  wKei^ 
the  damage  arose  from  error  committed  fai  mci  ahd 
difficult 'cases.  '  Tftiis  was  the  import  of  the  d^cisioris 
referred  to  by  the  defender;  but  it  could  not  be 
ji^^ded  in  a' case  like  the  present,  where  there  hatt 
been  a  breach  of  a  positive  stattile:  "  '  '  '  ' 
'  Lord  AUow'ay  repelled  the  defences  fot^  Ure ;' and 
Ifoikd  him  *  liable  to  thie  pufsluer  for  the  lo^  sustaiil- 
•*  ied  by  him,*  in  conseiquence  of  the  proof 'hkvih^  been 
'•^t2aken6fa  unstamped  paper ;  and  appointed  l!be  pttr- 
'^Ikier  'to  state  in  a  condescendence  the  amount  of  thfe 
^'io^^'he' alleges  he  has  sustained,*  &c. ;  and,*  as 'to 
^  Ihfe  defender,  ^Tames  TMT'ftardy,  made  avizandum' with 
^'  the  process.*    Lori  Eldiii,"  before  whom'  the  cas6  af- 


*  plained  of;  assoilzied  the  defenders,  &€. ;'  but  found 

*  no'expences  due.' 

The  Court,  however,  after  hearing  pounsel  for  the 
^lirsuer  and  Ure,  on  a  reclaiming  note,  altered  this  in- 
terlocutor; and  adhered  to' that  pronounced  by  Lord 

.»1    i  '  .1.',-     r.  "'       i.     ?■' "        '       '  ::        ,■  ;    ^"i.     ...,;-        ;;..•:. 


eu 


rmcmoN»  op  the      No.  m. 


9  Jiiiiellli& 


MoriflonVi 

LaWmAgenL 
66  Gmf.  III. 
•I  184. 


It  was  observed  by  LordBalgray^ — ^Tbat  the  agent 
was  entrusted  with  the  leading  of  the  proof,  and 
was  bound  to  see  that  every  thing  was  rightly  and 
correctly  performed ;  but  he  had  been  guilty  of  a  ne- 
glect of  duty  in  not  having  the  proof  taken  down  oa 
a  stamp,  as  required  by  statute  ;  and  there  could  be 
no  doubt  that  he  was  liable  for  the  loss  arising  bm, 
this  neglect. — Lord  Gillies  said,  that  this  was  not  a 
question  of  gain,  but  of  loss ;  and  the  question  was, 
who  was  to  sustain  this  loss  ?  who  was  to  blame  for 
the  neglect  ?  It  surely  could  not  be  the  party  him- 
self, who  was  not  ev^i  present  at  the  proceedings ;  Ixrt 
it  was  the  agent  to  whom  the  management  of  the 
cause  had  been  entrusted,  and  who  was  ans^eAUe 
for  the  correctness  of  the  proceedings. — l%e  Lord 
President  further  observed  that,  as  a  stamp  was  ien- 
dered  necessary  by  statute,  no  practice  could  be  snfr 
dent  to  justify  the  want  of  it — On  the  other  haii^ 
lA>rd  Craigie  entertained  some  doubts  in  consequence 
of  the  erroneous  practice  which  had,  in  some  measoie^ 
been  sanctioned  by  the  sheriff,  in  repelling  the  obje^ 
tion  to  the  pleadings  being  on  unstamped  paper.  He 
also  doubted  whether  the  judgment  of  the  Circoit 
Court  had  not  gone  too  far  by  assoilzieing  the  defen- 
der Ml  Udo ;  w^  if  so,  whether,  in  this  action,  Mr 
Ure  ought  to  be  subjected  generally  for  the  losflb 


Lord  EJdifi,  Ordinarv*  Act  Jameson^  John  HenderMf 

Junior,  CampbeunanA  M^Dowattf  Agents.  Alt  Skentt 
MaMmd..  W^am  DrysdalcyyT .\  wxA  WMtm  QvA' 
tiey  W.  S.  Agents.        iSir  JL  Dvnda$^  Clerk. 
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ifck  i<Di.      c^HJRT  OF^  maisios.  ^ 


FIRST  DIVISION. 

No.  CL  June  2. 1826. 

JOHN  TOD  and  Others 
against 
,  ^AMBS  TOD,  JAMBS  SIMPSON,  and  Others. 

4 

3^^0H  Royal. — Stat.  16  Geo,  II,  c.  2.— -I.  Pro- 
^  1  jC€fiding8  at  a  meeting  for  election  in  a  royal  hurgh^ 

h^ld  under  a  warrant  from  the  Crown^  inu9t  ha 

\     brought  under  challenge  in  the  same  manner  us  the 

\  proceedings  complained  of  at  a  meeting  for  an  or^- 

;  dinary  election. 

^L  An  action  qf  reduction  qf  swh  proceedings^  brought 

cfter  the  expiry  of  two  ^fnanthsfrom  the  date  of  the 

election^  found  to  be  incompetent. 

w 

T^£  Michaelmas  election  of  the  magistrates  &n()  conn-* 
^dUora  of  [t'ittenweem  of  1823  haying  been  set  aside^ 
mad  ^he  burgh  thereby  disfranchised,  application  was 
JKiade  tq  the  Court  of  Session  for  the  appointment  of 
interim  managers  for  performing  necessary  acts  of 
jurisdiction,  and  for  managing  the  revenues  of  the 
burgh.  Previous  to  the  reduction,  the  pursueif^  John 
Tod,  WW  senior  bailie,  and  consequently  chief  magis* 
trate  of  the  burgh ;  but  th^  CSourt  appointed  James  Tod» 
and  two  others  (at  whose  instance  the  reduction  had  , 
been  pursued)  to  be  the  interim  managers ;  and  of 
this  committee  of  management,  James,  who  was  first 
named  on  the  list,  acted  as  preses. 

Thereafter,  upon  a  petition  by  both  parties  to  the 
King  and  Council,  a  warrant  for  a  new  electipp  waa 

8  • 


6^  imcmma  of  thib        nq.  m 

*w!li2^'  issued,  19th  July  1825.  It  was  not  addressed  to  any 
Tod,  &c.  V.  individual ;  but  it  ordered  ^  that  the  persons  who  com* 
"^^^^  *  posed  the  magistrates  and  town-council  of  the  said 
BurphRogai.  *  buTgh  On  the  day  preceding  the  l6th  Septembo: 
w  G40.  ii.  c.  €  jg23^  ^j.  tijg  majority  of  such  of  them  as  shall  at- 

*  tend,  do 'meet  and  assemble ;  and,  when  so  asstm- 

*  bled,  do  proceed  to  choose  and  elect  the  usual  num- 
'  ber  of  persons  to  be  counciUors  of  the  said  burgV 
&c. 

Of  this  warrant  James  Tod  obtained  pogseasio^; 
and,  in  virtue  of  it,  precepts  were  issued  by  him  far 
calling  a  meeting  for  election  on  the  13th  September 
1835 ;  and  in  this,  and  in  all  the  after  proceedings^ 
the  former  town-clerk,  James  Simpson,  officiate^. 

At  the  n^eeting  which  took  place  on  that  day^  twenty- 
t^o  members  attended,  and  a  division  took  pl^ce. 
Ten  of  the  members  attached  themselves  to  JaiQ^ 
Tod,  and  the  other  ten  to  John  Tod ;  but  th^  vpte  rf 
Que  <tf  the  latter  having  been  rejected  by  Siiqpsop,  the 
derk,  James  was  by  his  party  (who  t^us  declared 
themselves  the  majority)  voted  into  the  chair,  and 
they  then  proceeded  to  elect  tfaemi^elve^  magistrates 
9nd  councillors  for  the  je^^  On  the  pther  )m^ 
John  Tod,  and  his  party,  after  deleting  #  clerlp  for 
themselves  (by  whom  the  disputed  vote  vw  re^eiy^} 
proceeded  to  their  own  election. . 

Thereafter,  John  Tod  and  his  adherents  hrot^i 
an  action  of  reduction  of  the  elation  pf  the  othei;^ji9|r- 
ty ;  apd  they  also  presented  a  bill  of  suspeijLsioa^and 
interdict ;  but»  in  consequence  of  certaw  jin^^l^ulari}^ 
ii^  the  ex€jCutions  of  the  summops  of  r^d^otion,  jt  ifas 
given  up.  .  A  new  actioii  wa^  then  raised;  l^iittiit  w<9< 
ppt. dated  and  signeted  until  more  thap  ^^.mfii^ijis 
after  the  date  of  the  electi^on*  The  ImU  pf  si^pqafiii/qn 
W»s  pass^  by  jl;he .  Lord  Ckdjj»firy,  ^g^  fey  thijj  Qj^ 
in  ^r^r  (^t  it  iijight  he^/epojpw^  ^%^;]#i«^t 
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bul  without  expreflsiQg  any  opinioti  m  the  coBipeteAey  ^  Jubc  la^ 
ctf  proceeding  by  suspension.   The  point  argued  before  tX&T^ 
Hie  Court  related  to  the  conipeteney  of  the  second  te-  '^^  ^^ 
Auction  raised  aftar  the  expiry  of  the  two  months,       BurahRq^a^. 

16  Geo.  II.  cw 

It  was  ai^ecied  by  the  defenders — ^That  the  aetioii 
was  ineoimfpetent,  1'^/,  Because  a  petition  and  eom- 
lAi^nt  to  the  Court  of  Session,  presented  within  two 
kaleadar  months  of  the  date  of  the  election  complain*- 
^  of,  was  How,  in  virtue  of  the  16  Qto.  IL  c.  2, 
the  only  eomfpetent  form  in  which  an  annual  or  gene* 
iei  election  of  magistrates  and  councillors  for  the  year 
cemid  be  challenged.  Although  the  election  in  ques-i 
ticm  was  made  in  virtue  of  a  warrant  from  the  Crown^ 
it  was,  to  all  intents  and  purposes,  the  same  as  an  an** 
uttol  election,  and  of  course  fell  within  the  provisions 
of  the  statute.  The  only  cases  where  the  former  re^* 
medy  by  reduction  had  been  allowed  wer^  in  relation 
to  proceedings  which  had  taken  place  at  intermediate 
tteetings  tor  election,  occasioned  by  vacancies.  But 
here  the  election  took  place  at  the  usual  period  of  th^ 
year;  and  the  magistrates  and  council  chosen  were, 
According  to  the  ordinary  sett  of  thc^  burgh,  to  cour 
Unub  in  office  for  a  year  from  that  time.  This  point 
had  'been  decided  in  a  much  more  nnfovour^bje  case ; 
Coutts  and  others  r.  Soig  and  others,  J93d  Jan.  an4 
IWfc  Feb.  m7,Fak.;Kitk.;  Jfor,  pp.  14,969  an4 
1«,971 ;  Wight,  p.  588. 

In  such  a  case  as  the  present,  therefore,  a  pet|tio|i 
And  complaint  was  the  only  competent  form — ^the 
election '  statutes  having  excluded  every  other  form 
fof  proceeding,  by  giving  a  particular  reinedy  and 

■ 

fonn'  of  process  for  such  cases,  in  which  redress 
eotlld  he  obtained.  The  intention  of  the  legislatuzje 
wte  to  establiilh  a  emnplete  separate  forpi  of  prp^ 
Mi9»  in  mMtiiiB  at  ^Ob  kind;  ttd^  in  jUh^  cases  tp 

S  s  S 
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s  jtne  18S0.  whidi  it  applied,  to  limit,  not  only  the  time,  but  abo. 

To7&  *^®  ^^'™  ^^  complaining  of  wrongs  done  at  general 

Tod,'  &c  elections ;  and,  in  truth,  it  i»  onlf  hf  holding  thui 
Suf^Tj^toyaL  ^^^^^^  proccss  to  be  the  only  competent  fiann,  that- 
16  Gei>  II.  if.  the  limitation  of  two  months  can  be  said  to  apply,  fi»r 
nothing  is  contained  in  the  act  with  regard  to  reduc- 
tions ;  it  merely  provides  that  the  complaint  muBt 
he  presented  to  the  Court  within  two  kalendar  months. 
The  reason  of  the  enactment  obviously  was  to  afi. 
fordj  in  matters  of  this  kind,  which  required  dispatdi, 
the  q)eedy  redress  by  summary  process,  instead  of 
the  ancient  and  tediot»  remedy  l^  reduction.  "Tka: 
*  respondents  further  referred  to  the  case  of  Young.  «;> 
Johnston,  dedded  in  the  House*^ of  Lords;  and  toao- 
account  of  the  grounds  of  the  reversal  stated  by  Sk 
Hay  Campbell,  in  the  pleadings  in  the  case  of  DonaU* 
son,  as  to  literary  property.  But,  Sdly^  Supposing 
an  action  of  reduction  to  be  still  competent,  the  statute 
has  been  so  construed  as  to  render  the  limitation,  in 
point  of  time,  applicable  to  the  one  mode  of  dialkiigB - 
as  well  as  to  the  other ;  Wi^,  p.  SM ;  JBelfs  Eleclimi 
IxiW.  A  complaint  beyond  the  two  moisths  is  quits 
incompetent ;  Robb  and  others  r.  Thomson  and  odieiiB, 
House  of  Lords,  17th  Feb.  1785.  So  strictly  has 
this  rule  been  followed,  that  a  marking  1^  the  clekfa, 
and  the  payment  of  the  fee-fund,  have  be^i  hddidh« 
sufficient,  unless  the  petition  has  also  been  presented 
to  the  Court  within  the  statutory  period ;  HendeoMm 
r.  Lang,  8d  July  1B21. 

It  was  answered— I.  That  the  statute  did  not  m^ 
ply;  Ist^  Because  the  present  action  did  not  update 
to  proceedings  at  an  annual  election  of  magistcatoi, 
to  which  alone  the  statute  had  reference*  AU  thtf 
was  found  in  the  case  of  Coutts  t;.  Doig  was,  that  a. 
petition  and  complaint,  against  prooeedinga^fd;  a  meet- 
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ii^  which  was  held  in  virtue  of  a  royal  wanmt,  wa8'2  Jitne  laM 

competent  under  the  statute.    It  was  not  found  that-   V^^  "^ 

an  aetiim  of  reductton  would  have  been  incompetent.  Tod,' && 

Sadi  an  action  was  a  commcm  law  remedy ;  and  unless^   Tr^ 

there  were  express  words  in  the  statute  taking  iti6G«».  i/.»^ 

away»  it  would  be  against  every  rule  of  ccmstruetion 

to  hold  that  it  was  cut  off  by  implication.    With  te* 

gasd  to  die  case  of  Young  i^.  Johnston^  the  grounds  of 

the  judgment  of  the  House  of  Lords  were  not  known ; 

ami  those  assigned  by  Mr  Wight  are  not  consistent ; 

£ar  he:fir8t  says  that  the  ground  was,  that  the  peti« 

tMH  ^d  conqplaint  was  h^d  to  be  the  only  competent 

form,  of  redress ;  and  then  he  adds,  that  a  reduction 

iaiaiiU:  competent,  but  that  it  must  be  brought  within 

the  -time  limited  .by  the  statute. 

Sd,  B^ause  it  relates  exclusively  to  the  case  of  a 
minority  of  a  meeting  complaining  of  the  acts  of  a 
majority ;  whereas  the  statement  of  the  pursuers  is, 
that  :tfaey  themselves  formed  the  majority;  for  the 
possner,  John  Tod,  as  chief  magistrate  of  the  burg^ 
cmithe  day  preceding  the  I6lh  of  September  18S8» 
and: 'to  'Whbm  the  warrant  ought  to  have  been  de-( 
llvered,  was  entitled  to  the  chair,  and  would  thus  have 
had  the  easting  vote. 

'4fl?,  Because  the  pursuears  were  not  complaining 
of'* an  act  dene  agallist  the  sett  of  the  burgh  or  tho 
ordinary  laws  of  eledaon,  but  of  an  act  of  diso* 
fasdiende  of  the  royal  warrant,  by  which  they  were 
obstructed  in  the  execution  of  that  warrant.  In 
all  cases  of  this  nature,  where  the  statute  does  not 
provide  a  nemedy,  and  render  it  exclusive .  of  eveiy 
other,  the  common  law  remedy  l^  reduction  is  still 
competent;  Mason  and  Others  v.  Magistrates  of  St*. 
Atdrem,  29th  July  174iTi  KUk.:  Mor.  p.  1872. 

Bui^*«i 
'll;  Supposing  the «ase. to  fall  under  the  provisiona 


040  SQBC^ONB  OP'THE  NaUM. 


s  J11M1836.  ^  (lie  gtatttte»  it  does  not  £t>ll<mr  ikait  Ibe  ftm  tf 
tXa^  complaint  ifitrodnced  by  the  statfUle  ift  exdurive  ef 
To<C  &e.       all  othera.    The  ai^ent  bodmI  omnmim  law  raiMljr 

BiH^i^^  itt  all  8U<^b  *<^^^  ^^  ^  reduction  and  dadarator. 

i6G%o.//.r.  /^  that  the  statute  did  was  to  iatroduce  a  mm 
remedy  for  particalar  cases,  and  to  declare  that>  ia 
anch  cases,  a  petition  aad  eomplaiirt;,  if  pteaented  to 
ti»e  Court  within  two  caleiidar  montfas  after  tlte 
ttoDMAl  electim  of  the  jMagiitrates,  sfaoold  be  ooa^ 
petenti  It  did  not,  however^  declare  tint  tiiis  mi 
to  be  1^  (mly  mode  of  redress,  or  take  mray  the  sa* 
eient  remedy  by  action  of  reductaen ;  and  aoch  aa  ia-. 
tention  onght  not  t6  be  inferred.  Thia  aconrdiaglf  b 
laid  dou^  by  Wight  and  all  tiie  autitorities.^  hU^ 
lows,  therefore,  1st,  That,  notwithstanding  the  atatottp 
an  action  of  reduction  is  equally  competent  widi  a 
summary,  complaint ;  and>  A0y,  Tbat»  if  it  be  so^  the 
Umitaticm  in  point  oi  time  cannot  apply.  Nothiif 
ia  aaid  in  the  statute  of  an  axftion  of  reduetian;  aad 
tke  limitation,  therefore,  can  only  be  kaid  to  §f^ 
tb  the  paiticnlar  fdmn  ef  aetidn  apeeified  in,  and  ifr* 
troduced  by,  the  statute^  via.  -m  fetiikm  and  etm- 

When  the  ceae  was  adTiaed^  the  jCSourt  wite  macfa 
dividttd  in  opinion.—  Tke  lard  PteMemt  9S1A  L»d 
GiUies  were  of  opinion  that  the*  eketion  statates  had 
been  intended  by  the  l^rigifttore  to  eetablMi  a.aapa* 
rate  fcarm  of  process  in  matters  of  thia  Idnd^  so'M  to 
SEZxiude  any  otiier  form  (tf  proceeding ;  that  the  pria- 
d^  t)f  them  applied  9»  well  to  the  form  of  seekiflg 
sedreaa  as  to  the  time  within  which  the  oomplaiBt 
must  be  brought ;  that  tke  wrongs  here  con^aiaad 
of  were  committed  at  a  meeting  hddfor  electkA ;  aad 
it  made  no  diffeimice  whether  it  was  an  onfinasf  A* 
■nal  OMeling  for'elaeti0a,tter  .aaMetiaipL^fiNrithesve 
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pttriKKse  hdd  imder  a  Mjral  warrant.  Ib  tlMee  ciroiiin*  *  ^^"^  ^'^ 
stanoes,  their  Lordsbips  thottght  the  mode  of  redwu  toT&Ib!^ 
bf  petition  and  complaint  wb^  exduftire  of  Bny  other ;  '^^  ^ 
and, '  therefore,  that  the  action  of^  reduatkm  would  au^i?^ 
iiaire  been  iaeiunpetent  althou^  it  had  been  raised  ^^  ^ '^'^  ^ 
irithii^  the  two  moAths. — Lord  Balg^uy^  cigain*  waa 
ef '  opiniOH  that  the  limitation  hi  point  of  time  must 
Ife  hdd  to  extend  to  tiie  i»Y>eeeding  by  reduction 
cottpetent»  whioh  his  Lor^Miip  was  indited  to 
it  was)  as  well  as  to  th^  form  by  petition 
end  complaint  \  anc^  Jierrfore,  as  the  present  action 
had  not  been  broogbt  into  Court  within  Ae  statu^^ 
tory  periodi  it  was  now  incompetent.-*4)n  the  othtnr 
liand;  Ijdrd  Hermamd  and  l^d  Ctvigie  thought 
tiiat,  although  a  new  form  of  action  had  be^  iafero*- 
dueed  by  the  statute,  this  was  not  intended  to  talce 
fiway  the  "ordinary  common  law  reme^  \ff  Mdiio^ 
^oii;  land  th^  if  a  reduction  were  ciunpetenty  lite 
limitation  in  point  of  time  could  n<»t  a|^ly  to  it.««» 
'iMrd  Crmgie  observed,  that  the  question  here  WU^ 
whetl»r  the  warrant  from  the  Crown^  by  Which  almie 
tile  parties  had  a  right  to  make  an  eIecti<Hft,  had  been 
duly  exercised  ;  and  that,  in  his  opinion,  this  questSoh 
ought  to  be  tried  according  to  the  forms  of  the  com- 
.  naon  low.  But  even  considering  the  election  as  an  or^* 
dinary  one,  he  entertained  much  doubt  as  to  the  rele- 
Yaney  of  the  defence  liow  offer^.  Wh^e  a  statutory 
mght  is  gifren^  and  a  eertain  mode  of  proceeding  point- 
led  out  by  the  statute,  it  may  be  considered  as  the  only 
conapetent  one ;  but^  in  the  case  of  a  common  law 
light,  the  introduction  of  a  new  or  more  summary  re- 
-medy  ought  not  to  be  held  as  taking  away  what  was 
formerly  the  legal  mode  of  redress.  The  statutes  re- 
lating to  elections  in  r^al  burghs  had  in  view  the 
rigitts  of  the  electors ;  and  the  remedy  is  giv^i  to^those 
mily  who  hai^  been  chosen^  or  who  were  constituent 
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9  June  1826L  members  at  the  meeting  for  election.  But  every  in- 
^^  ^  "^^  habitant,  and  afariwri  every  burgess,  may  at  comni(m 
Tod,  &e.  law,  in  a  bill  of  gU8|^%di()in,VPK^^if  9)^9|e^qi)ry,  in  an  ac* 
BurOiRoudL  ^^^^  ^^  reduction  and  declarator,  dispute  the  authori- 
i«  G«o.  //.  0.  ty  a£  those  peisons  who,  without  a  proper^  jt^J^^^ySt- 
tempt  to  exercise  magisterial  or   judicial  functions 


within  fbd .  buifglu:  tot  Wf  m^^t^  ^'>  W^l^  ^^  ^^ 
an  interest      It  would^  hw^<^ver,  be  rather  absurd 
to  sui^MBf  ib9t  tbofsie  gevsppi;  wl^>,x^atf»e^Tfhp  office 
of  magi3trates,  or  wer^  authorized  to  make  the  elec- 
itoUi  T^^en  ^ia  a.k*.  fawvflefl .  sitji^^n.  ^  J^,,^^  ^ 
«aae  of.  Youngs  aod  JphnsUiii,  nj^  w)i^^  (^  ^W^ 
Igr  l^.Wigiit)  the  4ei^d<trs  .chie;j8j,  .relji^^  *^..  3^ 
rerait  o£  it  «ppeAr^  to  b(e  Te^'yi^z^ser^W^.^d^^ 
Stated  ly.  Mr  Wigl>t)  it  was  ?aiijbiij^;V^it^^^^^^^ 
tttioa  iAcfiMiQifitiM^  w^* .%  ,pi}«i9pjj^ ,  91^^ ^*^^^  ^ 
«iAp|Mi^e4  tisxfe^  yia^  ftafeft  is  cpn^t^^  ^yen  ;^.the 
^enscumetettoeft  ppovide4  fpr.iii  tjbi^  ^^itu^^^  ^tid^^  bi;^ 
4U3tio^  <tf  W<lu«*|on  as  .wdj,s^,  a  p^tit^f^^.^  ab^^^^^ 
1*M»t, ,  pi#vji«ted  fcU^.wUonm  iwt^ijgbt.^^^lthm^^ 
^atatntdry.  penod.  ,a^  two  .mQn|hs,  i^t|iif)iijp^^  m  ^his 
-#i^\ope  obvious  pwpose  of  st]^.  ]i^isl^^^jiFoi\ld  be 

in^a/goeait  w^iu&tti;e  fru^tirat^4« 
^.l^,G(m^^^m^^^  ^^  objectiqn  to  4^h^^ com^ten- 
cy  of  the  reduction,  and  dijsizilf se^  tlfp  ^^ion. .     ^^ 

Xafcf  Meduim,  Ordinaiy.        Act.  Dean  ^FacuUy  fCran- 

'    ■   sioiiny  jirNeia,  H.Bru^.         •  •  Wi- ^Cdbi,  W."i. 

»  Agetfi     '    'Aiu&L^G$ik.{a0fie}gons^y.^ifM^ 

^•'     ^'•"     ••'     '   "  ■^'  "         ^     -   ••    -i       "-■     V\^{     r.f;;v    ^,fj 

■**''       ''•'     ^     •   ^-     ;'■■..;/■       •  :..;,...,    ^^     f,,f,     . 

■'*■'     -'•■'     ^''     -'•   ''"        )••'     '^  ■  .'         'U      n    Y,         i-.i-i.^    ..;.rn    ' 
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'*  truiijbf  behoof  df  Me  graktef^0  widow  in.  Mfi^ 
'  reni,^  and,  qfier  her  dea^,  ^um*  jftft  behotf.  ^f 
^[AfHis  heirlf  and  a^signee^l  iHj^;m  toM^htrntn 
mved  the  widow ;  andyfaiiUng  Ay  *  ^eri  ^fi/t  heko^ 
of  J?,  his  heirs  and  asdgfiee^,  under  4he  Hie  'Otat 
d^tion  of  'surmmtnce  t'undj  Ji^ii^  ^^  *  tkem^fim  ^ 
''[hmfbfC,  mthimt  rn^t/km  df  k^^  amdttmgnee9, 
'^'^or  any  c&ndiiioHi  whom  favUng,  fiffiekotf  qf-^oers- 
'^  tain  other  parties ,  their  heirs  ^and  assignees,  *  a$«^ 
ty  among  ihein.    A  ttkd  IB'  were  sunmved  hy>.6, 
who,  having  esiectited  a  genet^  setdeineMi  jmsde* 
ceased  the  widow. — In  a  qtcesHon  between  Os  dU^ 
ponees  and  (he  parties  last  edUed  tb  the  eticee^sion^ 
thejbrmer  were  preferred. 

JoHK  Leitch  conveyed  Iris  estat!e  of  Kilmardinny 
to' trusteed)  'for  1b^'  ends^  uses^  and  purposes  after 

*  specified,  viz.  that  they  may  and  i&all  boid  the 

*  foresaid  lands  and  others  in  trust,  for  behoof  of 
'  the  said  Elizabeth  Ironside,*  my  wife,  in  case  of 

*  her  surviving  me,  in  liferent,  for  her  liferent  alf- 
'  mentary  use  allenarly,  during  the  time  of  her  life, 

*  and  of  her  continuing  my  widow ;  and,  after  her 
^  death,  or  in  case  of  her  entering  into  ataotfaer  mar- 

*  riage  after  my  death,  then  for  behoof  of  the  said 

*  George  Leitch,  m^'* brother,  and  his  heirs  and  as- 


^4 


mtamo!^  Ktt^  ^vaa 


M^lOt 


fl  June  ld£«. 


Leltch*!  Tra^ 
tees  «.  Lettdi, 

&C. 

«9tlO0MfflOfl» 

Fiar. 

TrmL 


Bfghiees  wli6mioeTieT,  itfifee,  ih  casd  he  shafi  be  in 
life  at  the  time  of  the  death  or  seeoikd  miuriage  of 
the  siid  Elfcabith  Ironside ;  aiid»  Mlii^  iht  said 
C^orge  Leitcfa,  by  decease  before  me,  or  pridr  to  the 
decease  or  second  marriage  of  ^be  said  filittAeth 
Ironside,  then  I  appoint  the  saiji  trustees  te  hold 
the  foresaid  lands  and  others  in  trust,  tot  fadkoof 
of  the  said  James  Frisby  Leitch,  my  nephew,  and 
his  heirs  and  assigns  whoMSoevm*,  in  fte^  in  tase  he 
shall  be  in  life  at  the  death  <Hr  seoond  marriage  of 
the  said  Elisabeth  Ircmside ;  and,  failing  the  sMd 
James  Frisby  Leitch,  by  decease  before  mt^  er  prier 
i;o  the  death  or  second  marriage  of  the  said  SSisa- 
betfa  Ironside,  liien  I  appmnt  the  said  tratees  to 
hold  the  foresaid  lands  and  others  in  trust,  for  be- 
hoof of  Andrew  Leitch,  my  nephew,  son  of  the  said 
George  Ldfxji ;  whom  failing,  fair  behoctf  ef  my  nstm 
Christian  and  Mary  Leitch,  and  my  neices  AgMb 
and  Jean  Trokea,  equally  among  them,  aad  their 
heirs  and  assigness^:  Andlappoint  nysaid  trastM^ 
immediately  after  the  death  or  "second  marriage  rf 
the.  said  E^^abeth  Ironside,  to  grants  execute,  and 
deliver,  a  valid,  ample,  and  fomwd  diqptsitioa  of 
the  said  lands  aUd  others^  in  favour  of  the  said 
George  Leitch,  and  his  h^rs  or  assigns  whomsoever, 
in  case  he  should  survive  me,  and  should  foe  livfog 
at  the  time  df  the  death  or  second  marriage  of  the 
said  EllEabeth  Ironside ;  but,  in  the  case  of  die  said 
George  Leitch  {nredeeeasing  me,  or  in  ease  of' his 
death,  previous  to  the  death  or  second  mairiage  of 
the  said  Elizabeth  Ironside,  then  I  appoiat  the  aaid 
tnjksteee  to  grtmt,  execute,  and  deliver,  a  valid,  anv- 
{fle,  and  formal  dispositimi  of  the  said  lands  and 
others,  hi  favour  of  the  said  James  Frisby  Leiteb, 
and  his  h^irs  and  assignees  whomsoever,  in  case  he 
shafi  survive  me,  «tid  he  ^  living  at  ^e  time  of  ihe 
death  or  second  marri^  of  the  said  Elizabeth 
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.^  Iimiftide;  biit^ia  the  €llB?^^,<)f  tb^deMh  «f.  tb<^^ 

^  JmiBes  Frisby  Laitch  befons  we^  or  before  thfi  4«th^j^^fJ^^ 

*  or  saeond  marciage  of  tbe  8iud  £Usab?th  Ironside,  tees «« JUUoht 
f  then  I  appoint  the  said  trustcM  to  difipoQe  the  8tid      ....^ 

*  laoMte  and  others  to  and  in  favour. of  the  said.  An^i'f''^''*'^'*^ 


^  drenr  Jjeitefa,  my  nq^hew ; .  whom  .fioling,  ta  my  TnuL 
^  gisters  Christian  and  Mary  Leildiy  and  my  nieces 
^  lAgnes  and  Jean  Tn^es,  equally  aaiong.  them»  their 
^  > respective  heirs. and  assignees.' 

Hate  testatar-was  survived  by  ail  the  parties  bene» 
finally  intevested  in  the  trust^iettlement*  Gewga 
«iid  James  Frishy  Leitch,  the  individuals  first  called 
to  die  BHCOesaum,  predeceased  Andrew  Leitch^  who  was, 
hoiwefer,  surldved  by  Elizabeth  Ironside,  the  testator's 
widow. 

Upon  the  death  of  Elissabath  Ironside,  who  had 
not  contracted  a  second  marriage,  a  oompetitioa  for 
ftka  lands  of  Kilmaxdinny  arose  between  the  ittdivi^ 
duals  last  yarned  in  1^  destination,  and  the  trustees  of 
Andrew  Li»tch,  to  whom^  by  a  deed  of  settlement^ 
he  had  conveyed  '  all  and  sundiry  lands,  heritages, 
houses,  tenements,  and  other  hereditaments^  herita- 
ble bonds*  abjudications,  and  sums  therein  con^ 
tained,  and,  in  general,  all  other  real  or  heritable 
auli^ects  whataoever^  which  shall  be  pertaining  and 
belonging  to  me  at  the  time  of  my  death*' 
The,  Lord  Ordinary  having  preferred  the  foimar 
parties^  Andrew  Leitch's  trustees  reclaimed  to  the 
Court,  who^  upon  advising  their  petition  with  answers, 
ordfs»ed  further  written  pleadings. 

Argued  for  Andrew  Iieitch's  trustees*— 

I.  The  first  and  second  destinaticms  are.e^cpressly 

datlaied  to  he  conditional,  on  the  individuals  called, 

(Sepife  itad  James  Frisby  Leitch#  surviviog  the  test*- 

iarV'^ridow^  SUiiiabeth .  Ironsid?.     The  trustees  are 
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s  June  Wf.  directed  to  hold  the  lands  for  behoof,  first  of  Geotrge 
Leitda^'TruB.  Ldtch,  and  his  heirs  and  assignees,  in  fee,  *  in  case 
tee9 ».  LeUciH  <  he  shall  suTvive  me,  and  shall  be.  in  life  at  the  time 
.— .  *  of  the  death  or  the  second  marriage  of  the  said 
^"^  •  Elizabeth  Ironside/  This  condition,  expressed  in 
7W  precisely  the  same  terms,  is  repeated  in  the  second 

destination  in  favour  of  James  Frisby  Leitch. 

In  tlie  third  destination,  however,  these  words  are 
entirely  omitted,  and.  Andrew  Xieitch's  hope,  of  enio^ 

« 

cession  is  declared  to  be  dependent  only  on  th^,  fifilure, 
of  the  prior  institutes.  The  testator  declares : — ^^  A^ii^ 
'  failing  the  said  James  Frisby  Leitch,  by  decease,  be^r 

*  .fore  me,  or  prior  to  the  death  o^  second  mairriage. 
^  of  the 'said  Elisabeth  Ironside,  then  J  appoint  tibot 

*  said  trustees  to  hold  the  foresaid  lands  and  o&ers 

*  in  trust  for  behoof  of  Andrew  Leitch/   .  These  d?B- 
tinations  hare  no  dependence  on  one  another,  each 
being  legally  and  grammatically  complete  by  , itself*. 
What  necessity,  in  particular,  is.  there  for»  iinplying  j^-^ 
tibe  third  destination  the  condition. expressed. ii|  .tilO^ 
preceding  clauses,  namely,  the  predecease  oir  sefcvidT 
marriage  of  Elizabeth  Ironside?    It  cannoi.be  pre^ 
t^ded  that  such  implication  is  indispencoblei,  in ,  or- 
der^ to  render  the  several  destinations  consist^t^  or 
to  prevent  any  part  of  the  deed  from  becoming  in- 
operative«      The  trustees   of  Andrew  Leij;ch  have  - 
to  contend  with  no  difficulty   of  that  nature.;  and. 
thus  the  plea  on  the  other  side  truly  amounts  on^ 
ly  to  this,  that,  because  the  teistator  declared  that  the. 
rights  of  the  two  first  institutes  should  die  with  tbem^ 
in  the  ev^it  of  their  predeceasing  the  liferentrix,  theier 

-  fore  it  is  to  be  presumed  that  the  destination  in  fa- . 
vpur  Qf  Andrew  Leitch  was  meant  to. be  suspended  .on 
tfaerswie  (apparently  irrational)  condition,  ^ut  oonjec- 
tores  with  regard  to  intention  are  here  altog^i^i^. 
out  of  4he  ^^uestipn.    No  nUe  ie^more  firmlv  tBtaih 


No.  loa.         COURT  OP  ^SSlON.  04^' 

lished  than  that,  when  the  Words  of  ti  deed  are  iii^  2  .Tnue  mi 
themselves   plain   and  tinambiguons,    their  w^eaning^JJ^l^'^g^. 
cannot  be  controlled  by  inferences  drawn  from  other  tees  i».Leitch, 


parts  of  the  writing.  Where  the  seeming  inten* 
tion  and  the  expressions  used  by  the  granter '  are  ^^*'*^ 
opposed,  a  court  of  law  will  never  feel  itself  at  liber- ^Tn* 
ty  to  give  effect  to  the  intention,  unless  it  be  evi- 
dent or  deiftonstrable ;  Statr^  B.  i  v.  tit, '  42,  §  21 ; 
JErsk.'B.  I  tit.  1,  §  50;  BailHe  v.  Tennant,  17th 
Jiirie  I76B, '  ikfor.  p.  14,941 ;  Campbell  v:  Campbells, 
28th  November  1770,  Mor.  p.  14,949;  Murray  v. 
Flint,  22d  June  1774,  Mor.  p.  14,952 ;  Hay  v.  Hay, 
24th  July  1788,  Mor.  p.  2315;  Dykes  «?.  Boyd,  8d 
Jline  18l3;  Ball  «?.  Coutts,  6th  March  I8O6,  f;iife 
preceding  case ;  Richardson  v.  Stewart,  5th  July  1821: 

'The  constitution  of  the  right  of  liferent  makes  no  dif- 
ference on  the  question.  The  liferent  and  fee  were 
c6^xiitent  rights  feudally  vested  in  the  trustees,  the 
f6ttoer  for  behoof  of  Elizabeth  Ironside,  and  the  lat* 
tei^'foi'  tKe  institutes  in  their  order.  Thus,  6eorg6 
Ueitch^  upon  the  testator's  death,  held  a  right  of  fee 
through  the  trustees,  but  defeasible  by  decease  prior 
to  ^  the  death  or  second  marriage  of  the  said  Eliza* 
*  beth  Ironside.*  Upon  the  existence  of  that  event,  the 
trustees  held  a  fiduciary  fee,  subject  to  the  like  de- 
feasance, for  behoof  of  James  Prisby  Leitch.  When 
the  destination  in  his  case  failed  also,  the  fee  was  di- 
rected to  be  held  in  trust,  from  that  moment,  abso- 
lutely and  unconditionally  for  behoof  of  Andrew 
Leitch ;  the  beneficial  exercise  of  the  right  being,  how^^ 
ever,  suspended  by  the  life  and  viduity  of  Elizabeth 
Ironside. 

'tt  is  said  that,  by  the  terms  of  the  deed,  the  fee  was 
not  to  be  held' in  ti-ust  for  behoof  of  any  of  the  indi- 
viduals called  in  succession,  till  the  widow's'  death  or 
second  marriage.      The  l^tator  lio    doubt  directs 


9  June  1820.  tliat  iKe '  thtstees  shall  hold  the  lands  for  the  liferent 

^/!J^^l^T^^aHmenlaa-y  use  of  Elizabeth  Ironside,  during  her  life 

tees  V.  Leitch,  and  vldfuitv ;  and,  after  her  death,  &;c.  for  behoof  of 

__      Gteorge  Leitch  in  fee.     These  words,  however,  plain-. 

SueeestUm.     jy  ^0  not  relate  to  the  time  when  the  personal  ririit 

TnuL    '^     of  fee  should  emerge,  but  are  to  be  understood  aa 

suspensive  merely  of  the  beneficial  use  of  Ihat  right,' 

80  long  as  the  liferent  should  subsist.    At  dl  eveilt^ 

they  cannot  be  permitted  to  control  the  substantive 

atid  independent  clause  of  destination  in  favour  of 

Andrew  Leitch,  which  contains  a  clear  declaration 

of  the  nature  and  object  of  the  trust,  in  so  far  as  he 

was  concerned.  '  Failing  James  IVisby  Leitch,  •  tkM 

the  testator  ^  appoints  the  trustees  to  hold  the  ktub 

*  in  trust  for  behoof  of  Andrew  Leitch.* 

^e  directions  to  the  trustees  to  denude,  whi(£ 
are  precisely  conformable  to  the  several  clauses 
of  the  destination,  afford  additional  support  to  thQ 
claim  of  Andrew  Leitch*s  trustees.  As  the  respec* 
tive  rights  of  George  and  James  Prisby  Leitch  were 
made  dependent  on  their  survivanoe  of  tliie  widow, 
it  is  only  '  immediately  after  the  death  or  second 

*  marriage  of  the  said  Elizabeth  Ironside,'  that  the 
trustees  are  appointed  to  grant  a  disposition  of  the 
lands  in  their  favour.  But  as,  in  the  event  of  their 
failure,  an  absolute  and  unconditional^'t^  crediti  or  per- 
sonal right  of  fee  emerged  to  Andrew  Leitch,  so  the 
injunction  to  the  trustees  was  to  denude  in  his  favour 
immediately  upon  that  event  happening.  This  is  ex- 
pressed in  such  clear  and  appropriate  terms  as  cannot 
possibly  admit  of  construction.  In  case  of  the  failui^ 
of  James  Frisby,  in  the  manner  set  forth  in  the  dieed, 
the  testator  *  then  appoints  the  said  trustees  to  dis- 
^  pone  the  lands  tq  and  in  favour  of  the  said  Andrew 

*  Leitch.*  ';•  /^] 

In  etery  View  it  is  clear,  therefore,  that,  insfa&dy 


on  th^  decnave  of  James  Frisby  Leiteb,rdii.  indffepsph  ^^^  ^ . 
blB  per9wal  right  of  fee  wm  vested  ia  Au^n^w  l^iitch^Leity^.g  Xni*, 
attachable  by  his  creditors^  apd  traneraissible.  ^o  hew  J^^  *•  M^». 

or  as^gnees ;  and  which  would  have  e^title^l  him  tq      

dmuind  forthwith  fipom  the  trustees  a  couveyance  of  ^J^^"*^ 
tibie  feudal  right  to  the  lands^  burdened  ^  with  the  wi'Tru9L 
dpw*&  lif epeut. 

«II.  Swpposingy  then*  the  Jw  crediH  vested  iu  Au^ 
4rew  Leitch^  it  is  iinpossible  seriously  to  djispute 
ihat  it  MTBS  carried  by  his  d^ed  of  settlement-  It 
waa  not  necessary  that  a  feudal  title,  should  have 
l>aen  made  up  in  his  ovm  person  to  enable  him  to 
cxnivey  the  right;  Gordon's  Trustees  v^  Haxper  and 
Pltheirs,  4th  Dec.  1881 ;  Russell  f .  Macdowall  and  Selkv 
rig,  6th  Feb.  1824.  It  is  jiuft  as  free  from  doubt  that 
4iie  terms  of  the  disposition,  although  g^[ieral»  were 
8i;iifici€[nt  to  comprehend  the  right  in  question ;  Er^k. 
Ji,  m,  tit.  8,  j^  ao ;  Weir  v.  Brmnmond,  28tb  Nov. 
1759.;  Mf^r.  p.  4314;  Bobaoi^  r.  Robson,  18th  Febu 
1794;  Mor.  p.  14,958;  Dmminond  v.  Drummond^ 
^7th  July  1782 ;  Mar.  p,  2813- 

• 

Argued  for  Qiristian  Leitch,  &^. — ^The  trustees 
were^  to  hold  the  lands  for  the  use  pf  Eliz^,beth  Iron^ 
aide^  during  her  life  and  widowhood ;  *  and«  after  her 
'  deaths,  or  in  case  of  Iier  entering  into  a  pecond 
marriage,  th^y  were  to  hold  the  fee  for  behoof  of 
the  sever^  parties  thua  eventually  called  to  the  suo- 
eessicmj,  in  their  order.  By  the  express  terms  of  the 
deedj  therefore,  no  right  of  fee  coiild  open  to  any  of 
these ,  pairties  till  the  death  or  second  marriage  of 
Elizabeth  Ironside ;  and  consequently,  if  they  die4 
4Mbre  this  condition  was  purified,  there  was  no  ^Ight, 
fi^^er  the  trustp  which  they  could  transit,  or  lyl^ich 
their  creditors  could  adjudge.  The  question  is  not 
Tfhetb^  ««t-Wdstfint,  rights  /^f  lifef«^.ft|»4  fep.fljay  not 
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L^^^fr^Vt^^  of  tJw  tni»)k  right  in  iWs  pprtieiitorpw^  r-SS 
tees  o.  Leitcb,  the  wovds^  usfii  bjT  the  teft^tor  aewi  to  1^|^  ^Kv^^i^k^jft 

'  *. 1      that,  instoad  of  ai]f«J)solu|i9  aaid  uqcaacUtJipnal  i^tf^ 

Fi^"^^     fee,  he  created  a  ccoitwgeot  f^c^  9d  i|8  to^xc;^4er  it-jm- 

7ritft  certain»  till  tlie  death  or  aecMnd  m4rri4^  of  his^wi. 

dow,  for  whose  behoof  thp  JUvods  ^i^:  ibe .  h^,];^ 

his  trustees,  or  in  whose  favpjiir  th^F  shoi^  .df^pijjf^ 

'  It  is*  in  vain  to  found  on  the  aminsion  of  the  Wfp^, 

*  in-ease  he  shall  survire  me,  and  shaU  Ibfe  in  life^jt 

*  the  time  of  the  death  or  second  mBn}jt^,flf  %^]f# 
'  Elizabetiti  Iromide,'  which  qualify  4h^  de9tinatii9)[^J|i 
favour  of  Gec^ge  and  James  Frishjr  Le^tch*  fi4;th|^ 
heirs  and  assignees.  In^o  .far  as  George imdiifMW 
Frisby  Leitch  were  indiyidttally:  ^pniserned,  ibi^ 
FPtfda/wens  Mt  required  to  make  their  righ^  dffen- 
4ent  -on  the  enrent  therein  menticmed*  .  Thin  If^f^.^ 
eeady  accomplished,  as  has  been.  «hewn*  .^^  vm^4 
t^e  tepms.whichiintfediiNBe  and  «{i]dy  t^jall.thie  ^^fjfm 
of  the  destination.  Sottas  the  heirs*.  |Ddr|(^r|p^l^ 
James  Frisby  Leitch  were  also  called,  these  introductoiy 
t?rms  could  not  effect,  tlm  te9t4toir^sipu^;poae\of  f^- 
gwshing  their  h<^  of  succession  by.  thf iff  pp^d^ilf^ 
Bors' ifailurB.  The  heirs  of  Andrew^  Jjeit^h^  hpwflxiSl 
sjfc  not^caliod  ;..and«  conseqneatky,  the  on«M^  Wfi^ 
cannot  found  any  distinction  hetweeii.(il;hpjiv^pg|^/|f 
the  destmation  m  >hi8 1  favour^  and  of  .thosfd  hX/  ivlud^  k 
js  preceded,;  Puncan^  &e.  .f,  HyJes,^  07th  Jipei  l^^ 
Oney  r.  Madarty,  i^h  Nov,  <17^Mor.iB.:^ 
MaeeuHpeh  ««.  Bee%  18th  Dec<  }7jSQ»  .ifiiprj  B^  ^< 
SempiUa-f^.SempiU^  l^th  Nov/l79S,  ^f^JTfVnffl^ 
2lenry.t}.G^ant,  19th  Feb.  1SSI4..        i       Timti^.lt 

'  The  i|\|unction  to  the  .trustees  to  (4eni]4e.|<¥ffVqW09(if 
ewct^y  'W»tl|i  this  oonstrcBctiion  of  the  destinaltlqa*  «£4f 
ft  ^iaionly  Vtafter^  the.  deaths  or  aeao^d  ^mf^pf^ff^iff 

*  Elisabeth    Ironside,'  th(i«t  they  are  appointed  to 
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gMuit  A  ccmv^eymrte  lik  fiiToor  of  thei  pArtyfw  ^►hmii  ^^^^y 
file  lands  shoold  then  cometo  be  held  in!  tnisii  Th&jJi^i^^ 
wdtdfiT  Quoted  dearly  apply  lo;  and  conJtrol  flie  sevenl^'^  i-rffcii, 
dUtiaes  of  1Mb  part  of  ibe  deed.  '  Bemd^s;  tile  disposi- 
tion to  be  granted  ^is  a  vafid^  Ample/ and  formal  diBp<v;^j^^^ 
^  %itton  of  Ae  laads,^  whhont  any  rcjaervatlcm ;  thus  ^'^^ 
tttiplyhig  that  the  'vidOW'tB  i4gfat  had  then  ceased; 
1%e  Itttempt  to  detach  t^e  chmse  reiatite  to  Andreitr 
Sieftdi  from  the  specification  of  the  period  ^rfaen  the 
tmstees  are  re^uirfed  to  denude  would- accompli  A  ^tob 
'iniich.  For  die  very  Words  relied  on  for  iids  purpose 
dcciiir  also  in  the  preceding  clause  relative'  to  James 
!FHsliy  Leitdi^  the  destination  iii  wfade^  -fetvoui^  c^mn 
IftMedlj^  never  took  effect,  ii»  eonseqilenee  of  ^fais  prcf« 
fleceasing  Eftizabetii  Ironside. 

•'*  II.  If  a  Jus  erediH  had  been  vested  in  Andrew 
Leilch,  his  general'disposKion  was  inscUBci^t  to  Vdcat^ 
^hfe^tittbBtittition  in  fttvonrof  the  respbndentsj.Pa^ 
'qnharson  r.  Farquharscm,  Sd  March  1756,  JWor.  p. 
4Ke90 ; '  Dunesn  tn  Myies,  m/irff.*  -jv- 

'  Tke  Lmb  JMHce^Ckrk  ciiifd  Olenke  "wett  tit 
o^hiion  that,  laccording  to  the  expreiss  wordi  of  the 
d^ed,  nb  fldudfKry  foe  Was  creatM  iA  favour  of  a»iy 
"cifihepluties  dOled  tothe  succession  tiU  after  the 
VfeflNh  or  second  marriage  of  the  widow:  It  was  de^ 
blaired  that  tile 'trhstee  should 'hdld 'the  lands  for  beu 
lioof  bf  Elizabeth  Ironside  '  during  tiie  time  of  her 
^  Ufo'  attd  widowhood;  '  and  iffier  herdedth^  or  tn 
^'case  6f  h^  entering  into  another -marriage,  i^enfat 
*  IStAfiMll  of  (jteorge  Leitch/  and  this  lother  partis  in 
their  order.  The  wetd  <'  then/'  which*  preceded'  th^ 
Heveml  branches  of  the  destiBifliliion,'doe8  not  necessarily 
teftr  t&  tlie  period"  of  the  foSareF  bf  tfafe  ^arty  pgre^fi^ 
budly  dOledi  ta  ^ling^ii^*  «fc»ie  whM  the  succession 
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i4eHcb*9  Tniti^^iB'B^'  the  mteodtteUivy  woiib  *  alter  lier  dMt^'  Apc 
x^v. l^^f^ofipen  to  )>e  ivftrable  ta ^di«  wbold  of  tlie  dMthisttai. 

F^ST^     «d  anopfRKiteopiBioiithd^tiaagtlmttlMWoi^ 
TVii^  JDg  the  dtsfeiiiatiini  ia  fwour  of  ^teorge  Leiteh>  «Md 

nob  ectttiol  Ihe  eoiiditkniel  iM«ittttiD&  In  tw^Mf  of 
▲n^broiK,  or  naiher  fh«l  these  wofidM  vf«^  iiltMdtttei 
for  the  purpose  of  rendering  k  stiil  moft  wairi^ 
that  the  whole  use  or  benefit  of  the  budds  wns  to  beex« 
elnshrdj  eii|ojred  by  BliBabelh  ItoifBide *  doring^M 
Mfe-andtwidoviiood.  .     -.i-    )  /.>  k-i-I'm: 

<..t2%^ Cbor^ altered Uie  iutcr)oe«it(nr>  of  ther  Lord  Ofi- 
din^iy^  and  preietved  Ami  dakn  fiMP  Andrew  LelMtfl 
trustses.  .    .  ■.••.•'.'-..  I,. 

■      •  t     i 

JfMMr  Cxin/M^f  QidinaKj.       For  AndwiR  LdttshVOlttaia^ 

Jo.  Dickson^  Ja.  M&ncriejg;  Taw^^  ^V^\ ' ; » ./flf^ 

Lanffi  W.   S.  Agent.  For   Chnstian  LeitcL  (kc. 
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lifo^^awiMactfifjf  <»  IvMt pUm,^ »  moh  ^^ti^ei^  iMi9^ 
\  .SmmUchrm^r^  n»f^  maaiibiiedjkf^^^  claim  ^tpaii 


y»i    'O 


?^»«fraaei  having  be^  remitted  £rom  tile  AAbikvAty 
to  th0  Jnr^  CoHtt,  was  tried  oiiiesilto  ttieffe  prepared  J 
•pA  HiApMiil  TOfdic*  wis  xteMrnlkA  in  fitvonr  «r  the 
fUlMMtt.  /  Ji  i9fm  afterwAvdi  ^fe«d  ^rtvefen*  tbe  pAr^ 
ties,  fbot  tbe  verdict  retimed  by  tibe  juiy  sliaiild^M 
departed  from,  and  that  a  general  verdict  should  hi 
MtoMdrfw  the t  pursuers^  subject  to  the  o^nion  of  Ai 
Gmk^  on  fCtBBi  stAthig-^ 

!;s^  'tliat  i:he  voyage  oi  tW  ship  Aid  was  from  Riga 
to  Londondatfy :  'Tfaat  ibe  poKcy  ubdeHhiltAQ  b^ 
tlisfe  dirfenders  was  on  the  hull  and  materials  of  iSii 
brigdntiiie  Aid  of  Dimdee,  at  and  from  Riga  to  liOn- 
ikfmdsattyi  taxA  the  defenders  underwrote  the  said 
policjr  to  the  rata&t  of  £d06f,  or  £IOO  eidcb :  That 
the  sdld  ship  s^led  frdm  Riga  with  a  cargo  of  tfax^ 
sied ;  aiid,  in  the  course  of  her  vbyage  hook  thence 
to  Loild6ndenyv\idfe  ^MA,  im  tiltf  Idth  day  of  Octo^- 
her  IBldy  driv^  by  stress  of  weathar  into  the  har- 
Iig#f  <if.  fivftlpa,  in  the  Hebrides:  Thal^  cb  the 
itaorniitg  6i  the  I6th  October  18i9»  ^be  attempted  to 
8^fo^dfrtlM^>aB4d;taiAicmr9  the  MehMr' digged  in 
the  attempt,  1^ f pile  ati^Mck  wpon  B^xotk ;  That  she 
first  stuck  fast  upon  the  rock,  and  there  remained 

•wW^jJii^^^ii^fei*^^^^^^ ihsfeUoff  the pooki  add 
'  wito  tfaereb^  so  mtieh  idiMitfged  that^  in  *twb  hcaxri 

Tta 
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JXECmom  OF  TiElE         Ka  Iflf. 


MWJL)'.^ 


«rf«  .   B       11^ 


In$tir0n«€<. 


.  afjli^r.lier  fall,  the  water  was  up  to. her.  l^liMMBii, 
and  fihe  weut  to  the  bottovt'^.  .  u 

'  That  Scalpa  is  in  pilota  fiiifway:.  Tkt^^Hokz 
place  of  difficult  nav^ation :  That  &ere  10  daaKter- 
ous  ground,  which  can  only  be  8eeB  ^iltomivn^r; 
and  there  are  some  rock^  only  vidibl^et^Rretlf  bw 
tildes;  That  there  are  two  eAtranoeSito.tfae^mcimige 
ia  Scalpa  harbour,  o^e  called  the w<eBt»Mid  tbft:ettier 
called  the  north  passage :  That  the.  Aid, ientarodj^ 
the  north  passage  to  take  her  anchorage  i^wundLi  tad 
got  to  it  about  one  o'doqk  ?.  M. :  That  tSb^  raAjwIwA 
that  day  abput  nine  minutes  past  five  o'ckick  EiH.! 
That  it  was  high  water  in  the  harboiir  nes^motmg 
^fft  twenty-fiobc  minutes  past  four  o'clocl^:  ThaMbe 
wind  b^g  Sair,  the  sails  were  set,  and  tl^  Weigb^ 
of  the  anchw  was  proceeded  with^  at  6ix:o*flkN^.ia 
.the  nuprning,  with  the  intention  of  going  oat  l^.dhe 
west  passage,  which  is  the  moet.d&Blciult,roiiwgite 
aonken  ropks ;  That,  as  mentioned .  berein.  before^ 
the  vessel  struck  on  a  rock  about  seven  o'doek^intfae 
momyig^  and  at  that  time  the  rock  was  eoA^^^ver^ 
ed  with  water,  though  sufficiently  visiUe:|lfa99|^ 
;|t :  That  this  rock  had  been  seen  when  ,the  iv^cpd 
come  to  anchor  on  the  previous  evening:'  Th^^it 
shelves  downwards  with  a  tail,  and  is  near  the  ecp^ 
.xnon  road-stead ;  That  no  signal  nu4e.at  the  jib)oe 
where  the  Aid  was  at  anchor  can  be  seen  at  the  Uf^U 
house :  That  there  are  no  Ueencad  or  branch  p^ 
at  Scalpa,  or  neater  than.  Stornoway,  a  ^i^tffi(» 
oi  twenty-four  Highland  miles:  Thai»  th^i^^t- 
hofise  keeper  and  asaistant  light4ioiise  itoepe)[  gire 


.H 


'  *  The  ease  here  goes  on  to  enumerate  certain  other  ^artieulan  relatte^  to 
aMtlitfr  peM  wU<diiraf  nljSBdfMgatdftigthetlg^  {it\t»ar» 

eamstfiic^  of-  thto  owe)  ^  fJ>andoii  aa  $nr « tfjt^ 
having  decided  the  cause  pn  the  prejudicial  quie8tio%  vefose^  to  dcflfff 
any  opinion  upon  this  subject,  it  hatlie^  thought  uftflf  to  tepi&fi^'  U. 


^mt&im^f  when  reqmred,  to  take  vessels  in  or  out  of  ^  June  idtk. 

*  the  harhour  t    Their  residence  is  at  the  light-hotise  tWsonTi?- 
J* -between  two  and  three  miles  from  the  harbour :  «^  ®*^^  *<>• 

^  nwk  tihey  receive  remuneration  for  their  trouble ;  /nmhrnM. 
'  Vlft^itt«'  iiiider  no  obligation  to  do  the  duty. 
'  '^  That  thefisheiteeii  and  other  persons  residing 
^.fiMrtheharboarCsome  of  whom  only  can  speak 
^nBngiish)  «rein  the  practice  also,  when  required,  oi 
^<  ^clniiiedng  Vessels  into  and  out  of  the  hariK>ur : 
^'TUati^ey  are  not  capable  of  managing  or  steisring 
^  e^  VeMel ;  but  ttiey  point  out  to  the  seamen  the  course 
^  Vb  lie  taken,  and  the  dangers  attending  the  passage 
t'iEUldf 'harbour :  They  are  under  no  obligation  to  give 
^M^Mtstance;  but  they  are  remunerated  if  they  do: 
l-ThatMiipmasterfr  who  are  strangers  to  the  harbour 
^'ttfo  hi  the  practice  of  taking  the  assistance  of  one  of 
^  "Che  Ught-hbuse  keepers,  or  of  one  of  the  fishermen, 
^'^td- point  Mit  the  dangers  of  entering  and  leaving  the 
f:>h%irlk)ur;  biut  vessels  sometimes  enter  and  leave'lhe 
*»ftafrbd«r  without' such' asisistfehce.  i  * 

*'(  ^'Thiat  the  master  and  assistant  master  of  the  TH- 
^'^ty^'fiottse  of  Leith,  and'  several  other  practical  sea^ 
f^^men,'  gave  evidence  that,  in  tlieir  opinion,  it  was  the 
^ '  dti<^  of  the  master  to  take  the  assistance  of  one  of  Che 
**flgfat4iotese  keepers,  or  of  one  of  the  fisherfaien,  if  ho 
^' heater  hfi^istance  could  be  had.  Other  practical  sea^ 
* 'men  deponed,  that  thib  would  depend  on  the  mas^ 
^  terls  acquaintance  with  the  place,  or  on  his  skill  as  a 
^Btem^,  and  the  goo^ess  of  his  charts. 
^"^  Thai  the  assistant  lighthouse  keeper,  who  had 
^'hfeii  n  seaman,  conducted  the  Aid  into  the  harboiir,' 

*  and  placed  her  at  her  anchorage,  pointing  out  to 

*  the  master  all  the  dangers ;  and  the  said  assistant 
«  deponed,  that  he  gffve  the  master^  in  hit  (asststant^A) 
*"opiiiion,  sufficient  Itlfbrtnation  to  toable"  him  to  g6 
^out  without  further  a^sibtaof^e:  >  Tbat  the  jaid a«3ii»-. 


9m         jmomomc^w^      mm 

9  June  IQ99.  i  tijxt  was  entered  in  U»a  hig'*bMk  m^^  pi^,- |U|4fe^ 
Th^i>VAc-*  ^^^^  feI^une^atio^  foa:  bis  t^pwhltj^^^ 
^  Btoset,  dKu  «  made  1^0  charge.  •  j .»' 

iwuranof:        *  Th^t  i^n  attempt  waa  i»aiJe  t<^  na^gfilp  «]k#  JkvT 
^  aut  of  the  harbov;r  pf  Scalpa  F17  f^T  Tift  wnim^ 
•  <  without  having  t^  light*l|oi|8a  ]f]9flpirt  )i|S^|W 
'  or  anjr  ptber  persQU  01^  hoard,,  t^{«iflt^'C9fi4l#iNi» 

^  sage.'  ,      •     .'  :{;ii 

The  question  of  UiW  (w  t)ie  ^plpieii  of  4ht  CgmliMf 
tibdq  part  qf  the  case  wasy  ^  Whf^i^;  Mi^r  i|n^  j£iBli 

*  fairwaj»  hut  where  99  lii^Bfied  or  ta^aiM^  pO^^nU 
^  h^  had,  eixcept  at  t)ie  diatw^  ^  tWfflP*rfi>*g  ^Mdt 

*  miles,  the  maatei^  waa  bound,  «ii4er-^  1B^  ^fj/HUff 
f  9^ted  in  tl^a  case^  to  hanre  ti^ceiv  t^  aasiajtaiq^i  iif  k 

*  hical  pilot,  or  such  aasaataufp  ^  coi^d  ha*,  h^?^  ilf 
<  80,  judgment  for  tha  de&aderf^*  '(« 

The  cauaie  having  heei^  retumed  tg^  tba  A^^^f^ 
Court,  the  Judge-Admiral  foun4  '  tiiat  ^  i((i^ 
'  was  not  bound,  under  all  Aa  ^lattfi^-  atiftai  3i 

*  the  said  case,  to  have  taken  the  asslstaooe  of  t 

*  local  pilot,  or  sudx  assistance  us  could  be^faid: 

*  Therefore,  decerns  agiunst  the  icsfondexVf  iia  tQovif^ 
f  the  original  libel,  for  the  prii^cijpal  sum  aii4  i^tWft 
^  oooAludpd  for ;  butr  in  respect  of  the  dii^HHiriiiiil 
f  nice^7  of  the  case,  fiudspa  exp^ifies  due^'  ^  1^ 
interlocutor  was  bvought  un^er  review  by  maiMj^4(o^ 
tions  of  reduction,  in 


The  pursuers  jpfetvffei^That  t)^  vessel  heingjn  tjl^ 
tuastioii  where  no  branch  orlio«f[^  fjiotroo/^^hphdf 
to  whom  the  master  was  eiither  bo^nd^  or  cgui^i  inth 
Safety  have  entrusted  the  abscdute  management  eftfk 
^p,  it  foUowed,  of  neqes^ity,  l^at  )ie  ijraa  ^atitiedJIi 

use  his;  own  discr^tiop ;.  and,  IfAY^^gfjtffm^^ 
Iighthhouse  ^e^^r  al^  the  iafcnQaat^w^e]ti''VH  is 
Ilia  opmipn  li^esaary  ta  enable  hJn^4the  ^^  to 


Hu  i«K      caaset  jor^nanoH; :  mit 


tibe  Aid  «nt  vvmrn  iaxtiter  assustawM,  Oiit  he  ****iy 
afsfad  jpropody  in  endea^worii^  to  avail  Idmaelf  of  tliexiMmMaiA«- 
fidr  wind  in  tiie  morning  of  the  16th  Octobor.    Nor'^*^*^*^- 
iailMd  "wm  Ahe  loss,  in  point  of  fact,  ocMsion^  ^TinStZ*.    • 
^.master^i  ^ncvaace  of  tlie  danger  of  ike  passage, 
but  an  acddnt  nihiflh  dvort  the  yeasel  on  a  rock,  of 
Di4iQ6e  sitiiation  he  was  perfectly  aware^  and  from 
ifllich  no  pilot  could  have  saved  it.    In  support  of 
4l0B  |ilfla#  rAfetenoe  was  made  to  the  case  of  FdlUtns 
and  C<Hiipany  «•  Dalgamo,  &c.  ISth  Nov.  1808,  wfaem 
Ibo  Court  aDe  rtpteseaited  as  having  heen  unanimous 
in  Aa^judptBeat^  heeaiise  '  the  captain  had  acted '&NM 
^  JUe  and  rasaoiiahly  fw  behoef  of  all  concamed.' 
nie  MithfNriAies  whidi  lay  down  the  necessity  of  re^ 
qlotxing  a  pilot,  in  certain  situations,  under  the  haaard 
of  a  breach  of  warranty,  aU  seem  to  aUude  only  to 
ItcMied  or  farandi  pilots,  whto  such  can  be  hfld;^ 
whJjbMs  Law  ^f  SBAp9^  p.  181 ;  MM^  vol;  L  p; 
m%\  Md  Uoli,  1st  edit.  v^L  L  cap.6. 


The  defimders  aMatotfract^^^The  nocessity  of  emi^cfy- 
imf^  a  pilot  can  never  be  csonfined  to  places  where  a 
haaiifh  pilot  can  be  had,  otherwise  in  the  most  dan^ 
^eroua  harbours  in  this  ceuatry  no  pilot  would  be 
vithan  neacfa.  The  ^utstlon  therefatfe  comes  to  b^, 
onh^her  being  in.pilet'a  fidrway^  that  is^  in  sisituatioa 
where  the  assistance  of  a  pilot  is  generdAy  necesaaiy, 
and  having  it  in  his  power  to"  have  employed  eitb^ 
■tiie  iU|^hit4M)tise  haeperr  who  cooduoted  him  ialothe 
aBdheini£iL  or  seme  of  tiie .  fishemen  who  were  In 
:lker  paactka  of  acting  a»  pilots,  the  maater  wa&  nqt 
ifeiiad:  fa  iiaiRe  made  use  ef  their  aisistanoe,  or  at 
jaast  to  ham  eadaavoutedta  procure  ifc  Now,  on  this 
head,i  all  the  authoritiea  ate  agreed  idiat  tiie  want  of 
la  fBot^.snsacka  sMuatiDtty  As*  a  brtadi  of* the  war- 
ran^  ef  seaiwortidness*  of  the-  vessel  \  nd^  Marshall, 


by  the  9MPter- w4rftseii9l^  tbeT^TU]^ 

Jic^^s^  of  X4eUb  oni^ht  to  mgidi^.  tl«  fKsatL^^ao^/? 

^e^cb;  but  tbe  judgiami  wss  i&foFmtriitf  (Aeimdor- 
.wr}tii^>  de&iiderd  in  tbe.  (xrigaxBLmstiam.  /  -  i>rwi-;iii2il 

^l4niit«il  rjgfaii    No  doubt»  in  certaiii  mtmulngnm^ih 
»ee<issary  to Jlave  a  pilot  on  boird;  axA^^bm.^mimtm{ 
; 4¥i^ is  ft  brctt^  <tf  wiffmil7»  or  rather. Aeurdupfift^ 
.  Jif^ng  iMivigat^d  in  fi^rtain  dcckunstancos,  iritboutia 
qpiUotf  be^iqes  ««f»«»itf  m^jiflSM^:;  .but,  m  inqRefeilo 
fismB  "sfbem  no  regular  aaaiaka&oe  m:1»'-  ht^Jud^iiAe 
jftimta  must  b^vea  disci^ticm.  tkaoeisBu^imAigeiit, 
Jt  inay  be  itropar*  "vrb^re'iio.bniickorMuBied^j^ 
is  ijdtbin  readb,,  to  talfi;^  siicb  cwistaiiceafl'tan; 
^^tpt.tjbie  «ui3tffi.'must,  in  siidn  -ftortirertftBtay. jndge 
.  wbfrf;*  ia  best  for  tbe  interest  ^f  sU  wiicemBil.  i^bl^ 
.4Bs#ei  tbft  iigbt^house  iiisaci,  who  cgiMlv^^ 
^itM  ikebmlbtaa^  basgiimn  in  .eiridieiioB:  iiiat  ^;jgi^ 
.tfaeoitflsteraU.tiie^infonniMioii  'flxat  mm.uummifjp(fo 
ismbl^  bifn  to  eany  tbfi  «bip  out  ^wkba^t.£ictihtt^»- 
;  ,si$t^u>ce }  81)4  tbarsfoM^  in  a  place  irluM:»tl»sre  lAe 
lid  «4i|pular  pHats  ^sstablisbeik  we.  siiist  tlook^^ttpsBi  Ae 
.  29|mo»'0£ibjs  ndtusss^  weU'  iBtvAdsAjS'Suidoiheaie- 
.  jffiilt  bafi  not  sbewn  tbrt  be  jttdg£4:aibsssi;  f ac»ftBdito- 
.10^  wbicb  eaiised  ttbp  )o$t(  w«fi  iwe .  df  .iitiok^^ 
,ter  coi^d  .aot  be  ignorMit*  es.  h6  hadgsieseaiflle  jec^i 
^  jlqi^  its  wtmt^a  aa  WieU  «h^  aa]^>  of  tha^ipil^ 
phofir^isiistonee  be^^dj^^  .:  \  \  .?. ,,;  iic»fa 

.-.^imd  JP^tmS^  im^  gf^  j|i»ibii.i»:  Ais>jlrai&ii)r 

tbe  lOlse^  Putti4g  the  questioiis  rof  bn^  as  itatho  mesb- 


'Mft  ciT^ew;  i  tbink  that  the  master  acted  fiiq[>raAefit*i|.ti^Moti>^ 

.  l^caiia  lm]«Mipeiir  i&  not  taldn^  the  weliikiice  ofthe^^*^*^ 

.^i^tJtoiiK  feM|Nnv  w  die  beef  aistoisttmee '  liM-  lie  inmmm'' 

^tcn^gttt   ;It  aiqieari  AfMvi'the  e^^  thM  t9ie  webt 

piuMiiy^by^^phidi  he  atMfiipleft'to  get  e«t,  trae  ^e 

most  dangerous ;  and  that  he  sailed  more  than  two 

^ftbum  afteriiigh  water.    Altfaoogh  it  f»  true  that  no 

-iBgoalfwhidL^lK  ndgkAhav^nmiB'emM  hb  seen^iR  Ae 

light-honse»  ant  tiiat  nuwf  of  the  Mieitneii  coulff  nbt 

-4qM|: ifibgliakr  yet  he  might  faa^  dei^fred  iSie  Jlght- 

r.h^nmixtat  to  bare  retamed  in  ike  morning  if  ^e 

:  windwaa.fair*    If  tiuit  person  had  r^iised>t6  do  eo^ 

^jSbm  Ae  ose  migfat  haTt^  bwn  nfateriaily  dii^Kfia; 

fanb^theve  i»  na  eiridenoe  appearing  in  tiie  eaie  tMt 

«  fttafr maatermade  ai^  attempt  WhMeTW  to  get  thbt 

^ttsjManoa' whidi  I  think,  in  eMDomm  |«rad«fnee;  he. 

.  imght  to  hHife  datie.    This  opisdon  is  confiimed  'kjr 

.  the etridaanof  the  aaalar of  tkeTrhritf  House, and  the 

:  ttltieK  pngticai  geamen  who  eoBp(EftTed> witit  him;  Ntne, 

-Aia  beiflg  Ae  state  ^  the  faet,  what  is  the  law  le^ 

pMosble  -to  it?  I  am  not  sure  that  this  is,  etttUSOy 

ipeaking,  a^bnadi  of  the  warrantf '<^  seawdt^hlness. 

.  Ltiiadc  it  lutiier  ccmies  under  the  warranty  of  being 

ipmpa^  manoaed.    Pairt  of  this  warranty  is,  that  the 

->seaBslJsh&li  lutve  pilots  ptoperiy  igoelified  to  nat^ite 

^ifae  drip:diiMig  die  whole  course  of  h^  voyage  \  and 

f  :I  camet  agnate  the  proposition  timt  titis  is  iEBOHfined 

>  to^piaoea  whem  brandi  oir  licensed  pilots  are  stationed ; 

^ttenfon  I  tbtefc  that  tte  maMW,  being  in  pilot's  Mr- 

-  sayv  vtt'bounA  to  have  taken  such  jnlot  as  he  coidd 

gefc  -^ISi^aets  «f  PwliaroeM  I^^n49n^  branch^^nlots 

i  warloeal,  Wid  de  nM  apply  U^  SdmUmd ;  but,  at  com- 

mon  law,  I  think' <2ie  niecessity  of  having  a  pilot  Mis 

uiUartiie'Werranty  AatlSte^eMel  shaH  be  siii$kent- 

tf.mmalMA,'   As  this  is  'mf  opiaiot,  the  doitiM  I 


^yy  ham  Ktoet  btm  tlie  eirklM^  ^  «te  ]j^gki^cnt^4m#i 

•.»iw^Ac.£MStthttt  the  lock  oa  vliiek  tb^  veatrt  laMdt  IumIi 

wUbefa  eircttSiBtiaioeo  it  ^^WM,  l^^^-Tllat  HfceHgltfeyi 
boiMe  keeper  botb  e«mdv«d  bwiself^  irol>irfawwii, 
the  master^  that  he  had  aow  fiten.hMa  mfMM  M4^ 
£MnBatJk>D to  «»iaUe4um tocacty. the  viee^(Bi,oiit>i«W|h^ 
out  fivrtlier  assietaaoe;  audi  Sdi^f  that  he  fcnd)<fiwn%} 
poinked  autthk 4eiigw  ^  wUdi  the hm  was.^MMkt 
Da  <iie  wh^  Mattert  hovrei^er,  I  thiak  1m  09^1^ 
have  had  a  pilots  aad-wa  tbeMfiara  for  ateriB0^4h»i 
judgaibQiit.    . 

Loi%i  AUaiiKiif  viewed  thaeate  ia  that  aarie  ijgiS' 
as  it  appeared  to  Lard  iaiMlee«  The  ^xairt  aCifapiM 
eaold  aet  be  a  faiaacb  ^  warvan^f  o4harfriiKaat((«M 
jfidsf,  er  eoNwd  jadgmeat  pa  the  (part  ctf  •^hai/oapMft^ 
eeaU  pteveat  the  policy  fifom  heiag  aaided^l^tifilf 
Npwv  wheae  fiveaaiataaaM  pn^mH;  .<be  aaMitar/jbM 
gattiag  the  aaeietaaoa  of  a  r^^jdaa  pilMt*  rha  anwlt  giN* 
emr«ae  hto  dieoretioaiiiaiid  ac^asJbie  heat  Ma^rterttt 
iateiwet^tfiaUcaQOHraed*  Thia  ii^-^oaadiaJdMaiav 
af  I^fliaaa  t^  Dal^^aiMas/aadat^oia  to:ha  awwnaliksr 
8ia  WiUiam  Seoti  ia  the  caaaafr  the  WiUwn,.«wM 
h(p  tiia  defeadeca.  NoiF»  applying  tiij^poiaopl^ta^iM 
9ae0eafe<!aae»;the  maatea  waa  eatitiadj  tofaelyr  laa^ilhe 
iafiwsBiatiaa  given  h]ai<  hy  the  ihght^homa  wm  )VUdk 
that  pesaaotcaBsidafedaaAeiettt.  ..--  ^  '/  v  - 

withaoMidwabtediffiettUiyr.}  hatitiaaiteMidwLM^ 
case,  that  vessels  going  ia  aad  out  of  jkha«haiiNnnjif 
Scalpa  are  ia  the  practice  of  takiag  the  asmaUmce  of 
aifterthelifbtOioaieaaiea,  or  aSsoiaa  aftthalWwitaiatit 
aad,  therefore,  his  Lovdldbip  did  not  think  tht^t^  i!i$ib(«ei 
of  a^pfigr  navigatixig  amongst  these  rocks,  are  eatitkd 
to  r^ect  such  assistance  (if  it  can  ba  had)  attquethov 


tfaNmgh, no  doubt, -thesr  m%lit  not  be  bound  t^mirren^^^'^^*'*^' 
der  the  entire  management  of  the  vessdi  to  one  0^  ^^^^^Z^^boo. 
those  fishermen.    This  master  had  followed  the  prac*  «•  b>««^  ««» 
tioe  in  getting  the  assistance  of  the  lighthouse  maai 
to  tadng  him  into  t|ie  harhwr,  a^d^  he  riioold  bare 
eftdeoveured  to  get  the  same  at  going  out    The  acoi« 
dent mig}¥^Vt(^iah\y  have  been  avoided  tbeNbjr^^^M? 
a  penon  having  more  local  skill  would  ]M*obably  have 

pMveM^  l^indgrwa  w^ig^npg  ^iK^  of 

the -tide.  Tddng  it  therefoini^  as  a  question  of  discre** 
titai  Oie  dlBor^tami  did  not  ofppfar  toh|LV^  been  aannd^ 
]]r  ^XMcised ;  partieularly  in  reference  to  the  atrong 
Mqdfi^lpe  i^f  the  foast^r  itnd  assistant  masteip  of  tha 

]tit¥0  ^««  9peh  fi  pUot  a(i  hP  foold  get. 

'  ^E)ef#' J9d9#ff<to»  (fc9>  whoee  ^imon  tho^  eaa»  stood 
(Hif^iiwmf^  intb  Aa  h9r4B  Ji^jkioe^defk  and 
l^ltttiUy^  mi  ^9  6>Uowiflg  itttarloctttor  vas<  thsvo* 
fl|i^|iMii9i|iiced^-^  Find  that  the  ma3tar  of  tbe  twig- 
*i|tttli|^*Aid  waB  ho^nd;  Mudar  tkfi  cfareamstamw  oc*' 
^'icbrring  in  this  case^  to  have  talcM^  on  hoard  a  pjSo^ 
^"W'Sudi  other  skilftil  person  as  is  accustomed  to  act 
«..4p  tbot^^padty  ab  €k»lpai  or  ia  ti^  aeighhrniibood 
^  *  Di0]:)^af ;  and,  as  this  finding*  is  decisive/ gf  the  e^uae^ 
*-  Omi  kit«nne«efiatfi7  to  d^etemiAe  the- other  poui^ 
'  te^oiifi^  «nde»  cc^deration  hf  the  parties;  m^ 
^  t^lKVsfioi^  m4i^  uptiao  of  tedwtioa  at^tiis  ingtaiaof 
'  <^  WiUiam  Bisset  and  others,  ninlwwviters  opi  th# 
I'-^d^veosetf  ths|^  r^l  the  defi^ces^  and  leduqi,  de^ 
^:^<fe¥|i,04dde(9larei('4^;  and^  tod  no^  exp^ncei  diif 
*  tO'iAfehw  paity/ 

,  Mfincri0i  Jfim^on^  chtistiwn.  Mam^a^  and  JmtiCf 

and  Ritchie  and  Miller.  Agents.      B.  Clerk. 

•  u.  • 


1 1  > 


iDwamidm  ^of^iVHS      mo.  »i. 


»  « 

4 


.» 


■f»  no'^jnmiA 


.  ji 


I 


TEIim  COURT. 


No.  CIV. 


EARL  or  KINNOUL,  andOtJtelte,^*^^^^"^ 
WILLIAM  MCDONALD,  Esq:  of  filt  (BtUifttiK'''^ 

tommiasUmen  ht  grain,  out  ^wMdk  iitii^ffemu^ 

terw-i^nd.  Oat  {dthou^  OeaSieiaSoilifHii'Mmf 

frequenOy  exceeded  the  wdue  of^  t6iiia;^^mm 

m  ^  Mtb^ealMaioM,  (bit  wOf  ttii#'iA(j!^SyM»A^^^ 

:ttder^6tMt^ih«ui'^HibkiAui,ihi  fili»^if(Ui» 

gram  00  the  date*  6/^  different  tdkMiHekit'lii^ 

:  4tigae  moaStf  tHpeiid,   •>•    -  ^ -;'.-!  ncqu  iwjc-j 

TBBteiiidl>  4>f  Hie  tends  of  IffiMleftiii W  VMBlii^^ 
the  parish  of  KiniiMfl,  #e^  vadttedfu-^i^l^iraiP 
arte(Af,«b«  sulpeointtiiMiOiien  ih  ItSSi^'^'^hfTdSn^  a 
procsrt  of  atifnieiitittioA  waa  hrm^ilifiMWkaiSiff^ 
of  idw  parish^  npoii  Itte-aet'l^AS,  Hi'WftM-dgia^c^ 
ofatatned ;  in'  17T9  another'  d^cteti'idP  aU^MIalfth' 
\M»  (MMfaed  br  the  faiiiis(a«;  kiiaa^^fik  I79iaf;^'1i^ 
tlie  dates  of  these  dlftsreht  Ibame^-^  SktV^iimk 
gtaiki.exxseedeA  4h»mmty  stipend;  =aiaKJ^^^ilffi{fi%' 
n)sn]ryeart»  «ad  ait  dlffier^t  perioMlsl  ■  flte  ttuiiiM^i^ 
pesd  paifr  exceeded,  at  the  court  eonv^^bh^lfii^FMlAfe 
of  the  yjctnal  tebnAi  Another  prooeffi  df  ita^eUtiXSA 
waB  Jbnpgbt  in  im»{  hxpim  wtAOi  ttk  '^^t^i^'^ ' 


••j.. 


• '  < . " 

I  i  •.  i  ' 


'  -  .is'i'  r  -hm;'  '^-«{(i?  orf? 


Ifiddleton  of  Balb^ie  brought  a  pcoceaa  of  apivoba-  '  ^"^  ^'^ 
tion  of  the  sub-valuation  of  his  teinds  in  I6d5,  in^^J^^ 
which  he  obtained  decree.  noui,  &c  •: 

In  the  process  of  localitjr  following  the  decree  of     

augmentation  in  te(|9/JM^  ^fXfUBVl,  who  had  pnr-''**^ 
chased  the  lands  of  Middieton,  surrendered  his  teinds 
aecffis^ff^U^]^  valuation.  This  was  objtetal  to  on 
the  part  of  the  minister  and  titular  of  the  parish,  who 
insisted,.^  lai  nedve^qit  of  th&  4«cree  of .  B<>p»robation, 
upon  the  ground  that  the  Sttb*,valuation  had  been  de-  ' 
«!li?*W«frfid  W  ©Vfer.  payment ;  ibtgt,  fi»ii  flie  year 
1650  downwards,  the  allocation  upon  these  lands,  at 
|%^^c(KW^,<»pyaK8jiai^  exceeded  the  vahiktiMF  of  ;the 
ai^>)«ofm^ion«is  in  1636;  andria  aidmqaflntiaiig. 
mnp^tma  and  localitie^t  an  atteinpt  was  made/hy 
^fi^.o^^theh^tom,  to  get  it  ai^ro^d  of,  but  wUch 
j^Tf^K^  unsuccassftd.  » 

^.;^^X«iid  Qcdinmy  jremitted,to  tiwcleriiv  who  gave 
^iMi^^f/mriiJrfm  whi¥h  it  appealed  that,  with 
memSf^^  <^  f^  y«Kr  pnw  yww,  the  at^estl  riio- 
cated  upon  these  lands,  from  tito  year  >14i6(K  esceeded 
the  valuation  by  the  sub-commissioners,  upon  the  8ta> 
(3}^o|^c^i;^rsionK«f.ti|ui,gr^i9torm  aMm^h^tfaa 
^IISf^.t^beentOvQPigfeAtampwt,  .        'i 

f.  J^&^  %«rea^.  4^.<^  pi»ceda»,  JUocd  EWia,  CM&* 
Bl^^^ff^^iipimffA,  ihv  jfi^BfUxmUff.t^'  Finds  tfaat^  iv 

*^^.W^<^^  defender  and  his i^nedet^BSOWtbjr  Botaku 
* tPMi:Sfi¥P^^.  of  jth^.  stipend  aUctcaled- by  the  aeveni- 

*  j^erpea  fjf  Ipcality,  pwticularjf.  the  pm  m  1M5^  did 
*lft<W»Pte*ft  tJ»pe.docrieet«  of  loe8Uty4 ,  and:  the.  said 
•?JfflnWP^ft» ^»fiW« <»P^?a'^  *•' ^fcfflWid d«reet,  aad 
^^wJMftfftPP  to  the,  wj^rlipf  tlbe  VfthfoemndsaipiiBn; 

*  .^A*9^  «1«*.  coMidiJr^biy.  mo|»  Jttwn.  the.  tcted  «as^ 

*  <««s^  M  theiSiOw^wr^  i|f  s^wK.by.  tth«.  tepoeb  of 
*#%?4ff^^ii»PJP°^^fl9|Mfii»4%  iMithe  «aiAt|?cfnift  ^ 

*  the  sub-commissioners  was  derc^quished ;  ttere- 


EaftoflCin 
noul»  &c  vu 
M'I>onaI(!; 


Mr  Bl^D^iHaa '^ijdi^^  ' 

7Mii^    -       .  OeftitetiDft'Coidil*  not  be^inforfcdb  "^Hi^ielfliClMlj^' 

teiMBr^tte^iAMt&leM^Mi/  TUflF  ti^M  deMbd  falOi 
emt  4I  Brhftiett  ii»  1707,  mcxre  pwtkUtttjr  *»itf(xd'i* 
th«  <$ft8e  of  ^1*  Jfad«e9  Mft^T^dl  i^. '  Hvfc' IMIv«i^  lif 
Otesgo^,  IM  Feb.  1764^,  iBbr.  p.  I0i6»2.  I«>%»4U))« 
iMBMit  to  inftr  llerefIic«iott,  ^lx«^th#feiAAlfiftV«  liMi 
t«ki4A  ift  viotliai,  btit  tbe  8tip<md^pdtf  iii'lbdmf.M!hp 
tlk«!-ir^tteof<heVletMlfltietittite(l^;  msA  iniMAejOM 

MimxM  6f  ibe  8«fpeiM(  and  thus  thal^SrlMt  t!xtf' 
hate na  inducement  to  stureadef*  ^  •'"'  *  ^  '"  f»'iH<' 
'  iti«Mo&l5rbf>rtifed6ci9l0KlnifiKf'iiid]|^'Of 
tfmrftbaife'il^waiQeakdtbart  an  lie#MDr  ibH^' dl^^ 
teiihiii  t^Anis  dt  any  «iiael  Vati^rYf/the  '\^^^' 
hyimhixk  1^ heritor c^uldf^tthe  b««ter dP atf "UlfiMi! 
tkm  tMoedte^  (he  amotiM  of -M^  teifid  li^b;^  A'l^ 
dttlfow of< itheilMali«5> }  CrnnlM^^^nA:  il]  i|^«^f^ifaif 

«iie lotedi;^  hadtpa^ia^M  birit  fn^^bMidtorAl' 

haa  (vbl!i«iai4I|f  srtffenri  to/asbmtted  iaO^illftttiai' 
IvMi'Siidf  <rj|;Ut,  eannot  Ihe  inlh]ftoA,i>t4'^at^1ile^MMeP 
flu  dOtotaClon  >  vail?' mad^  tM'  at^pend'Mrtrad^'iHffi^ 
lliie>atilMM«  ^t  hia'teifldsj  tftboiiglt  anfck*#tertlrf  ft' 
Mgbtn«Mc6id  'it^ ' ba^aus<^  ileeotWttgt  to^  •tb«'"lliW  ^^ 
UJ-rawijl  ^tmdamtoi^i  •  befiirfe  tha  «te<r  ^ 'latt!fipM| 

kr  appcbiii  fiiHnl  ihe  ^epdrt  of  1Sil»':d«ric  ^Ife  '^if 
tnia  >ttet^  ar  feir!  yeara  aihrr>  fiier^Mb  ilf{«hr  U«M^^ 
t9rr:»e0e^r(M'flli^Mit/^UA  la^^  4«JHttI 


MAd^i^IlM^  Itecb,  still  t)M  yrofiifatig  lMiAfifiMMdte''.'«M>^M 
^  imTefi4erbi|f ^  emu  if  faeiMii'^Kmgkft  it  kli  ia^w-EwTtrfEto^ 
«t  to  do  80.    Hie  next  locality  wae  in  177S ;  bttt>  ^^M^^ii^' 

that  year,  the  atipend^  aococding^  to  the^flar  {XEtaM^^lvM      

stiH  ,wid0r  Hie  iralue  of  th£  teiacL     The  proprietor,  ^^'"^ 
♦twgfate^  liftd  ae  irtqrcot  to*  8<>^ 
gMtrteS'tWM  of  ike  fuheequeM  yefln^^lho  vafttts  ofisiMft^ 
vMaal  tdM  was  beyent the amoMntef  the jrttiMttd ; 
«Ml;>iai  fiMrt, vflir  40  Ifeen  ^or  to^the*  appMMtoHt  ^^ 
0|i{>eni.ivMw«itlidtt  tile  tktiialtdoiiL^ 

)tiit(Mtieisli^r  thevdue oC thi«  vtitiua. toM,  Hie  m^ 
Piwi(wiryto»ato  thodrtmal  Yabie»'iai4aBNM  ilto  eMtenuMi 
i^ttodeoid  t^y  the  etaeuta.  VfixmBrm  ihO'aoluid»'Vi»w 
llMteea<.he  protMk  wfaengrdht  ww  ^ibo  cenirertid: 
^|»  TVM»y§  the  paymeiit  was  to  beaaadeiteoenMi^  to 
t^ieelMl  KiOuej  Thfe  to  \M  4owil  In^  tile  dedoe  »* 
Utral  of  Charles  I.  WB^itk  ]r6S8^  en  IT;  IfiftSy  c.  m 
A^miAetoaly  Ute'ca^e  where  Ihe-hevitoif  aftd/tatidar 
CUfm^  a»  to  AoTOto  of  Taluin^tfMiteiad^  it  tRaafoaiid 
4wlrt^  grain  tie  to  beieoonrertoii  at  amedsoii  of  iio'lte 
parii0W)f(9ii«the  oqvntyy  fe»  the  mv^b  yeatt  yreeedhig^} 
BepiiP^  i  Iirrino  o^  MatU^  1r4lh  May  lT94,t  jSfor.  fL 
IQiA^iiind  the  SMie  MteDMst  be  adojpted  an  eootm^ 
HViniotmil^  iHiO  ^pestioBi  between  aflOhonter  and  hte  nlil> 
iiMe]^  ti^i^M^^*  v<4^  ^*  pk  ]b44^la8-}  ndiereiaemniiaooe; 
aReiiDMil»moft im  whieh  the  viotaalpaift d? the atiyond. 
wmtuvAci^  to  he  iMrid  iniMOney^  aeeordbg^'to  Ae- 
ewltoyliU9^belhlbeforeand^ee4lle^^^^  OEVkxtii^ 
ijfliivMch  H^  appeared  thee  the  oonrcmian^  intoodnoei- 
ijf  tiio^MMitote  IMS  anttnelyto  giuto  Ae  Ceewtmto 
1^  eincnfi&trofotipeade  which  therp  wete  'to  afwud>  to- 
]p$llMlt«M^kutwaonev«l^hl«enfled  to^eompd  Ae  Courts 
i9..4lMetti»aB  i6  W  the  dRrtittdsvehieof  Ihetoiladj  to* 
44opt,Wi  iiafigiiietoy  irtander^  i^ch  might.  ilto«^to^ 
gfliei}  iiiApi4kalM>toithescfilae9'to^whMI  ii  ^Mef to  he 
ifinli!^  i.IpfOid«vfto(oo0«rtalil^ii«^ 


m»  ^MNMOMI  «K  JXE         i«l.lll. 


^«M4ff%<»f  gulp  in  A»»f»  111  Fill  *e  ^aiiiil  i«i(iiwMHhiln» 


betaken.  ^i^i;  ^kinsI 


TthUb... 

•  ■•■*■ 


« z.    '. 


:4cCt)tt.tdaiB.af  IfaKflime  fiariai 

.  flflinB  repogt  of  die  sab-^aaunii 
pursoers,  having  brought  an  apfmbfttkn  «f i4i>N|rit 

-of  Hm  mb-omma^aagu  in  K8Jk  i-alniax  tvflheir 
.«tiwk,iB«istad  in  •  ndactien  flf  «  tiadil|ridl  <ifi^ 
Mflk  -^9ri8  vw  onpoacd  ■«i:aife»groMMdiB<S  dutiiiWiifc 

jwata^  it  ^»u»  theitegd  ooamrsiaOy.  al|d^M*  HwMMl 
!(ndw  o£ifae  graiii^  tiitit  wtmto  he  tafaw. .  i^^diiMUb 


included  m  the  8ub-valuatioii  ef  1^6 ;  aitfiliwiiwllrf 
these  two  heritors  were  selected  as  being  the  most  & 

tosBi^-the  present  heritor^  Mf  lS*Bo(niaIfl,  htf^H^Seie* 
linquished  his  valuation  to  a  greater  extent  than  Lord 
Gray  and  Mr  Anderson.  The  prindides  recognised  in 
that  dedsion  must  regulate  this ;  indeed  th»e  cm 
be  no  doubt  that,  if  the  pnqprietor  of  Middleton  of 
Balb^e  had  come  forward  at  that  time,  loondiiig 
upon  his  sub*valuation,  his  plea  would  have  met  the 
same  fate  with  that  maintained  by  XiOid  Gray  and 
Mr  Anderson.  The  petitioner  has  npt  been  aUe  to 
shew  that  the  doctrine  laid  down  in  that  fcmnet  case 
has  been  shaken  by  any  subsequent  decision*  That 
JudgniiNit  fiices  the  rule  of  couYersion  to  be  eitb^  at 
the  rate  of  100  merks>  or  at  the  utmost  at  LJOOSeota 


V 

adeptod,  tbeve  Imhet  been  cliarlf  li  dMe-^ 


tHm  in  168$. 

JSe  CSmtHb  gtnend  mmiAdd  witbtke  ixgitaieiit 

^4#  Maud*.    And  it  wba  obsenred  that^  in  ^ 

*mm  of  Loed  Oti^  and  Jbiderson^  the  gfate  of  ike 


iBindi^  ntiitt  datae  of  the  -difiemnt  alkatioiMy  kid 
MMrtaJnad  iil  the  ttunemaimeir  as  itJiad 
dfllie  in  thin  ease* 
iiPifTkm  Ukfmng  mtech)cnter.  waa  pvooHonRd  :«m. 
•fcifTha  Lotda  hainng  adTised  thoa  petitiim»  asnd  tba  an- 
iC>#Mia  JtJkerato^  find  tiiat»  in  tUa  oaaa,  there  is  .no 

^'igpannd  4kt  mSnrring  daealiciiQn  ti  tin  aidr^valnao 
}f  itbmip  thenfon  ratal  the  inteftocntor  of  Ae  Laad 
^^^4M^aaxj;  aooliaie  the  defender^  Mr  Jd^DenaU, 
»  i<iBi  <he  lahflte  eadnflmiana  of  the  aetieaof  iibdii&* 
-iii^iany  amfadn  hk  .aarrander.ef  ieindB ;:  ttddeeemj 
/iMidianift'  fe'tha  liOfd  Ckdtnsjr  ta  ptoned  viA 


f«.. 


»-^     V     '1 


^    fTciniia^' .    JbAn^/ioiw»> -Agent..  -^  • 


f  u 


--   •  '     r«    "     •;  r  i  ;■    'V 


« /  *         « 


■ » 


m  mximom  op  tios      ^fi^.inik 

-f/iZaST  division,  .  .•; 

'    .  HUGH  VEITCH        .  ..,.  j, 

MAQISTRAT^ia  or  EDINBURGH  A]»n  OKmitm,, 

BuBGH  OF  BAJioNY.-^JSird00i/  f^  /Ae  r^sftK  q^'^i 
taim-ekrk  f^  ike  Inurgh  f^harmiy  t^  Sau^  J^^ 

'  prepare  the  mf)e8iUmre^  qf  gramU  bg  ihei  Mfl^ 
tratei  tffMiitinmf^  a$  mpfriors^  uiti^iB  thdinKk" 

.    dariei  of  the  bmrgk. 

Ik  laoil^  Mr  Vbitdl  WW  appointBi  jsiiri;  «aw]i<«li9^ 
<»fLridi  with  Mr  Jolm  Fattian,  4ijike  X4ini]^» 
iwH^  MagtetvalM,  iindOouticIl  of  Bdi0tanui^.4ilflMr** 
Bideration  of  the  sum  of  £iaOOi  Mr  Fkttimmim^ ' 
died,  Mr  Veitch,  in  1810,  received  a  new  oommifHiffi  * 
<  to  be  fiak  «f  SoHth  Leith^  and  tihat  mI  ^itmjn0* 

*  ci^pom ;  hereby  giving  luld  granting  to  him  the  J||^MB » 

*  fees,  profits,  and  emohimenis,  and  casualties,  tbenip  < 
^  belonging,  which  the  said  Mr  John  Pattispi^>or'4B9f ' 

*  of  his  predecessors  in  the  said  office,  did*  mil^if^fiF 

*  could  ^07/  1 ..» 

Mr  Veitch  raised  the  preset  action  against  ^ii^iSf^ ' 
gistrates  of  Edinburgh,  &a  concluding  to  have  it  found ' 
and  declared  that  he,  *  as  derk  of  South  Leith>  hasibp 
'  sole  and  undoubted  right  to  prepare,  and  to  ipeoeiYP' 
^  the  fees,  profits,  and  emoluments,  and  casualtiasfiv 
'  all  charters,  both  original  and  by  pn^press,  prec^pAs 

*  of  dare  coMtat,  and  all  other  feudal  writingSrrdieii^ 
'  and  instnuneuts,.  to  be  granted  to  or  by  th^'JLfWfi 


my  UK      ocxmT  pr  «a«g«m.  m 

^  Vieovmti^  Ma|^tiutes^  mi  Couicil  of  ihe  dty  of  i  .tune  isstf: 

♦  perty  situated  within  the  town  of  South  Leith,  and  Ms^istraUd 

^  Utei«te«  ♦nd  pritflegfes  and  peVtinentB  thereof.'  of.         r^h, 

TUe  Magtettates  aid  Co^ndl  denied  having  ranc-      — ^ 

tiondd^^any  enecbaehment  on  the  purener^s  rights;  Budrmi^       ^ 

ctocliftved'  they  Wotdd  not  interfere  between  him  and 

the  ^(y  clerks. 

Sepwate  deJPenoes  were  giyenin  for  Messrs  Cun- 

h^gtMH  aUd'  BeU,  city  derks,  in  which  they  stated-^ 

♦  The  town  of  Leith  is  a  burgh  of  barony.     It  was 

♦  origittany  pfert  of  (he  barony  of  Restalrig,  and  the 

sttperlArity  was  acquired  by  the  Magistrate^  of  Edin- 

Iwpgh  in  1566.     But  it  was  not  till  the  year  1580 

that  the  Magistrates  first  appointed  a  clerk  to  ttie 

town  of  Leith ;  and  various  acts  of  council  passed 
at  different  times,  on  oecasion  of  the  filling  up  of 

jAel^ca.  itwasdedanedthatthederinhipofLdth 

'ivfas  siihnrfwnt  to  Ae:  clerkship  eCr  thb  burgh  xif 

BdiBbujq^  ;  ar,  as  elsewhere  exjlressed,^  that  it  md 

m-  psaiMt  of   the  cteiicship.  of  fidinburgh;   ^oid 

'hmke,  on  Tatious  occasions,  the  appointment  of  eietk 

#f  L^th  was^  in  the  minute  of  council,  dedated  to  be 

nade  with  the  eonseflti  of  the  eommen  clerk  of  (jiibi 

imtijtk  of  Bditfburgfa^    The  predse  rights  iatnd  piitt-^' 

leges  of  <iie  dftk  of  Zieith,  as  opposed  to  those  bf 

ih^  toifb<<todc  of  Bdfnhurgh,  have  been  fiiced  akd 

aetHed  by  kiig  usage.    He  enjoya  within  tiie  tdWR 

e£  %neit&  heSA  the  right  and  privilege  of  preparh^ 

an  renewals  of  invasfeitiires,  whether  in  favour  o^ 

iMsira  00  ft^*^l«g  sucoessorB,  in  every  case  where  the 

ptdptMf  Wte  femd  out  prior  to  tile  period  trhen  thW 

di^feriei^' was  licquhred  by  tihe  Magistrates  of  Edin^ 

fauxi^.'  Bot,  in  60  fiir  ae  regards  original  gran^ 

eitte^tikait'^rfed,  kiid  <ihe  renewals  of  su<ih  original 

gfttiti^/  ii*'hai(  b^n  tlw^  right  tM  inrivilege  of  4h^ 

Uu2 


viiteh'iu     /> «ffiw,«sr,lqc  kngifuaA  «ni£»nli.iuag0,(oi|lB9Mbatt 

fte.  The  L«d  Oediitujr.  found,  "I%«t  it^eifMirawM  ai 

A«M^r«r^«- '  ^<K<<^*<^^-  ''^  8«tttli  .Ii«i4i,  I  has  ■.  ^ba  aaie^tiai^  tak 
ran»-  *■  flottbted  .ci|^  to  preptnre  funi  nuAnn  lilmiaB^f!it96ti^ 

*  emoluments.. pod  eafiiuiltiee  lMn.fiU-#enlvalaifel in 
'  Teatitiuts,;  wbethor  in  fftTour  <^  hetoi(]<NViI»ingtfar 
. .  sucoMsoca, .  of'  (grt^erfy  situeted,  wildl^Dbtlifotontatj^ 
'  South  J>itlywdi  liberties,  pn7i)eg<ii».  AOd^  ^ertifWRlf 
\  thei«of,ii»  evfiry.  cose,  wjiese  the  pnQ|ieBt|rrw48  ^Sni^ 
'  nut.. prior  to.  Hie  period,  wiboi  tbdi  SNft^rifH^adf 
f, South  I^eitib  I  was.  Required  .1^..  the  |f9gif(lMle^)fif 
f.JEdiabwjgh i  «ikI  decerns  «ad  dedsjras  flfwmiiijii^j 
f  hnt  jK^.(«i^«  asspiUties  the.defitwAvs^'i  ^  lamoo? 

c  .Wiftgftraiwr  j>gli<ton«t.  aad  pkaiM  m. .  -odtifivl 
7  ■31iat<he.«cqiiiiredtlw.afice.:c£  tcrfnHdflirfc)iof'j|«il9 
jbr  A  wdmUe«oBsidiKn4ifln ;  and.lHB  wwHiiiatVw^lw 
Uit  JOffhi  to  aU  lithe  fiiies,  fSxAtm  ^sm^vstfiOB^siH^ 
«Nfiidtie9'(QC  theioffioe.  ,  Ail|0wnt^4rlBii»'^iifNMM]r 
t^Matii^  OMin  >(€  huajnesatof  ttjhie  ItO^f  ^^ils» 
fJbtrwMKtotmacita.m  ^erk.^of.ithei«9iw^^-fMi(lM9 
n|^t«iloi.prqifm;)tbo  gn»ti»>  audi  jTmevflla^M^ilM^ 
t«refl;liy  ith«iinii|pBtmMs  4H?!]tt»piN!!t(riW)lJ^bi1:^  \g^ 
The  ;M00M»it09<  .find  .€a«UMiI».  40 !  dUpufftanio^TMl^ 
hoU  a«aMi»«ty»:  qttitA;.di8Jbi«t  fiym*  fM^i'R^iMiKlNf 
Md  .M  .m^gMtratcR  o(?  i  th#  .«Ur.  (^fit  i^Jdinhwilik  ito^ 

.  .The.  dJiBttinfiiiiion..  madfl  jnf. .  ^  de^pidfMt  (ffA  liPlft- 
tl^ed  by  thoi^^iwd  Qfd^Mmr^iOf  prnptrtj  lifi^'jif 
heffiRe  apd  .niter  tbif,  ptiriQd  ,^«fce«  th#  Mtfi«tii#qi,|)f 
Gdi«biiqKh>Mq^if94'^  s«ferigri|^»  ;«a9|^  bi^-nnilffr 
^fiUf ;  mad^K  IW4  v»i4d(Myi4|t«  ,uitfKifMpi4t)f^4isH^ 
It  is  nearly  800  years  since  the  Magiatrates  '^S/^ 


w»n^      CCKTBLT  ov  mmcfH:  m 


Mdin«uM«s.«ff.  Leilh  •prior  tor  1098^  ««*  evwiifcr^^^.^ 
a  eoocdderable  time  after  that  they  aie  very  impttioet:^^'^'*^ 
8e  thiMriiiipo>{trdpch> gUMfete* the  dislaii^oD  between &L^^ 
Stitt  pBkari»  KBScaiid  iMMterior  to  that  date?  •and.j^" 
thOMfcpre^titafiidiMtlacltMi,  evftn  if  w«ll  foaiided,  could 'v?^ 
mit  iMittitiif  latqr  <p»attlciA>le.  i^{dkati«i. 
> i:IBntftht<>petftitb«r'g:  Tight  bein^  Admitted  witih  re- 
^ttMlvtoiatt'feys^rioi'to  1^^,  there  has  no  reason  been 
ilMnnit'wliyi'tfteBe -rights! do  not  extend  to  ISeus  ntbise- 
%walt««»'tl|lrt;  4aH9.  Hie  situation  of-  ttfim^cterk  of 
iieitlr  'to  I  DIM'  defiieiideht  on,  op  siAoxdinate  to,  tiie 
Wt^'Hertfitflfidinbutgh;  as  appedM  fr«bi  the  i«ti<nis 
kHH^SHikmciata  attd  eoittBEAssions;  The  tights  ^  of  4(he 
fonner  ta^  aS  bmpk,  -wHb  regadrdto  L^di/^aeptl^oiie'of 
the  lattor  with  regard  to  Edinburgh. 

Neither  cut  At  plen' of*  usage  avai)  'Ae  iditfewKn. 
tftu^fi  tttitlUnit-tf  title  can  neither  bestOTrinor4*kedl#a7 
Wl^ifi^Ek^^d  Moiitwse  v.  M^Autejr,  ^m  JHAyf  vnH^ 
Wkt.mikmii'pi  111;  Mar.  p;  9U&>  In  d'easeftbl 
tfra#'i^e^  UniMd  BicotpotetioBS  «f  If a»y%  Ghifpii 
«ttd^>it^  W#%iMA  Dhd  'Masomrof  Lelth^'^  l9Qt'Uky 
4M((,iiM~re|Ktttad, -inhere  the  iiniAer  had'  exereiscd 
iteSif 'ttntfts'lfbt*  ttitfrd'>Aaift  t«<o  oMtvafkt ■  milMA  ikt 
Ifyllm^  ofi  liAlilii  it  WUifctttaA  thttt  tiie  sedr  bf  cduse  of 
4AN»Ar|«rtttit»ttr)[^Biinburgh  irtenot  tf'BitffltioMtillb 
ftMi^uitd-^[»escriptfoa.  Thd  <!0mttllfiBlodB'in:fav«>ttr'Of 
V^  ikftitdera  eui  tifitod no  bett^ M« tbtt the sefalot 
WmtitinkaiA  m  by  th^  corpOratSM  of  Mhry^  Cfaap^. 

But  even  if  the  plMOi mu^'^itk Mste^^ant,  in  ordM 
iifibe  ^Kbtiuil  tite  trtegtt  must  be  «4^tear,  tdrflfbrm,  aad'un- 
UMe^M^pffedltliestoit  theMbfldeH  to^rove  Ods  tMS^», 
iitii'iitfay  lEtfTe  not  Haae'B&i'tiOi  tlMe'c<air(mi7;' various 
Mi^Baeed  #ere'givt»r  hf  iSbt&  pufskef  i«*hei«  iftte  tiilefa 
of 'tt«w'griitflla'h8d<Men>piwp4r^'4>]^  tdm  aad  hbp^ 


era  decisions  oittttft       naiiw. 

•  JwjbiJJ-  The  pifrsuflf's  ekdaslvi  rfgHt  ibdted^  tltw«foM^ «e 
T^hc.  deflarecl  to  extend  ot«r  nfl  th^  gi^ttiid  <jf  wMlJh  (Ate 
J^^^J«^  Magistrates  of  Edinburgh  acquired  the  OTpertoiity^fc/ 
&c  '  the  transaction  iil  l'A65.    With  nAgttiM  W  plX^peny^Imb^ 

swfi^Bii.  sequently  ac^uiifed  by  the  city  of  Editiburgi,  the  k*^^ 
r^^  to  prepare  the  iiiVeatitaree  of  theM  mby  beloiigf' Mr  Itie 

town*clerks  of  Bdlnburgh. 

jin9wered  fbr  t&e  deifbHdem^ 

The  piin^uer,  in  now  admitting  t^at  ^  hiia  Ho  i^t 
tb  prep»e  the  inrestftut^  of  pro^iei^  iti  Zieitii  a6« 
quired  by  the  Magistrates  df  l^tllmrgh  slnM  iMC^ 
has  departed  from  the  origiiial  eoflehtsions  iH^  MUlb* 
mtkis^  whteh  comprehended  the  whole  t^fUklMh  ImMi 
holding  of  the  city. 

In  1329,  the  city  cf  fidlnbitrgh  <jftM&teM  aifMMt-«f 
the  harbdur  «f  Leith  f)r«m  Khig  RobeH^ ^Braee  V'«ftd, 
in  1398,  the  Magistrates  obtained  a^kaM^r  fipcnn  -fit^ 
Robert  LogaA  of  Restalrig,  gitiAlitig  ttieihl^e  hssAs^ 
kt.  from  tiie  houses  to  the  river/  and '  the  4ii«httlte 
j^Tilege  of  U^de  within  tiie  towii  afid  Iftildf  ttf  ImMi. 
In  1565,  the  Magietra«es  of  (Bftinbiii^  ptffHiaMt 
/  frtmi  Queen  Mary  thle  superiority  of  Ldth,  ^#Mi  A« 
links  and  pertinents.  Sthse^ent  to  ddt,  A^y  lic^ 
quired  various  other  subjects,  which  now  fiimt  j^ieaJt 
part  of  the  town  of  Leith.  So  that^  prior  tOf  iMtf, 
the  Magistrates  of  Edinburgh  wei^  proforMtiM^ef 
ilie  harbour,  Willi  the  gi^ound  adjacent  to  tteilvw^ 
*  and  the  exclusive  privilege  of  candying  on  trad»'<i» 

the  town  of  Leith ;  and,  poMoibr  to  die  sama  pe- 
riod, tiiey  made  various  iequiaitiras  of  land  ani  ttb* 
jects  locally  situated  wxtfafn,  and  adjteeht  to^  iSbif^ 
town,  niereare,  dierefore^  extriasiw  pfuliertiiisln 
Ldith  to  the  clerio^ip  lof  'iirhich  Ae  pusraer  wtaMta 
he  has  ibo  claim ;  and^  therefbre^  ai^argutaiiit  arMng 
from  the  allegation  of  the  privileges  of  the  dc^ttabip 


Na  UMf.  OQUBT  OF  SB»BION.  STi 

faftli^  eo^MtemaYe  with  tbe  town,    is  inconsistent  *^^J[^ 
With  4hd  pursuer'd  ad^tted  limitation  of  his  originai  veiteh 


.  <    By  the  eommisiion  fmih  the  Magistrates  ofEdin-&c 
ilMrgk,.  th^  pfttftiraw  derived  no  new  privilege,     ^^bJ^^^b^ 
.  in»  oftI)r  hereby  entitled  to  enjoy  the  same  emoliu^^y* 
ments  and  privileges  ae  w^«  enjoyed  by  his  prede^ 
cessoird.    The  office  ii^,  in  all  resptets,  the  same  how 
aa  it  was  formerly,  and  its  dsitUb  and  privileges  re^ 
.main  to  be  ascertained  by  usage:  - 

^rMk  various  parts  of  the  record  of  the  town  coun-» 

efl^  it  ^i^ieard  clear  that  the  clerkship  of  Leith  was, 

^In  foUAer  times,  dependent  on,  or,  as  it  was  then 

'je*ll<(d>  a  pendicle  of  the  clerkship  of  Edinburgh,  which 

explains  how  the  clerks  of  Edinburgh  exercised  the 

4aiie6  of  their  office  widiin  the  town  of  Leith ;  and 

flhews  lihat  the  derk  of  Leith  did  n<H;  possess  or  eni 

ft&f  the*  exduMve  privilege  then.    The  fact  is  proved 

Jhy  the  different  appciintments  which  took  place  be<- 

^tWeMt  the  years  1567  and  1682.    But  even  if  there 

<baA  been  no  evid^ice  to  shew  that  the  one  appoint^ 

.  nent  had  been  subservient  to  the  other,  still  .the  pre« 

^ifent  question  would  come  to  be  decided  by  usage ;  for, 

.  tMie  Mag^MMMtes  being  the  common  patrons  of  both 

:  offices^  they  had  a  rights  at  any  time,  to  impose  what 

r duties  they  chose  upon  either  of  them.    No  town- 

dM(  has  a  rights  merely  in  virtue  c^  his  office,  to 

pipepare  all  the  investitUMS  graiited  by  the  Magis-! 

tratea  6f  the  burgh.  .  This  is  inconsistent  with  tiie 

actual  practice  of  many  even  of  the  royal  burghs,  and 

wtuld  b^  in  infringement  of  the  right  of  the  superior 

fo  stibct  and  name  the  duties  and  privil^es  entrusted 

to  hie  aervantt    Although  the  legislature  has,  in  many^ 

ioBtaneeSi  regulated  the  duties  of  the  town-cleiks  of 

.  jfoyai  burghs^  there  is  no  law  or  rule  with  regard  to 

bi»r|>Ks  of  baiy>ny. 


vSr^,[  thftiiheideELof»I^lthihad.«i^^ 
Jf5|gg5^  paring Jdb^  mv^fctitiu^,  ci  fmm^^^ 

&c.  '  i^ut  iailjetth.prioc  to ;  ll^,i  biUb . iNT^jAdtl  »ftmuifM»B 

Byf^Bfl.  the  cityKfleciffl  Of  JBdwbu^  9«iP74^ 

soQueBt  to  lfi6S»  and  ^  l^e^0m|8^  t}iMti|iiiii^ 

Tbfi  eYidew»/of  tluicaii8«lts4u  a.i^^tsrcmie^i^^^ff. 

tutaidea;    The89Jkqpl  bf>  tlie  to99piito'I(^9£il^<jliMB- 

tain  QDly  the  rei^md^i  ff  .tbeitmy^s^^^^ 

pals  whppe  feus  badJiecaL|pnnteA 

tlM  idiMtntarieit;  lHq^4)]r  .t^^^^ 

Bdifibuigh:  G^irtiila .  Ik^^ 

groiite  slvb^uent  to  IWS^  to0e<^ier1f^vUiefl(i8MnDBd» 

of  theses  investifturesi  ^''^     >'.  •'    j^-  *   i«    ^.-is   /-i^xii  Jb 

pf«0«ed9Oti  di^'M^Unip^Htf^tlmt  of  ^ttrttee 

tike  ivvvllego  of  ipt>epiua|ig^  inanefftil^^  illiftttiiVjitiiiis 
to^im^  'Mb  a6iivai]itioii  fQi^  \fdubch:4hei9»e8.iiii6ft 
ti^  eit^r  in  law  kx  yactieev  i .  Tha  >triwiiHBt<m;jff  Utor 
pe*itiMfir«bab  the  iespoodejitBi  i  ate  ^eBtiHafc  ^wpq 
else  the  peiTiiegi»9(fd|^^  t)|b  tMnb 

qf  IieJft£^SB4i;  duffi^iioat^w^ 

<  ■  diiitns  ^'inivilegiM  In t^j^tkau'-^r >■.'■.  ■  hui ^a:6  kin 

th*  piUMtudr  '8ta^3Bd  4]iie  bouiiiBiiefl/af  tftto  liMri»f>afi 
South  Leith  over  which  he  claimed  ^e  privile^  iBMU 
for :  i}nt> added  that>'f.w<»jiBi(th<aitibrtundiiw^ 

*  wete  eevcnd  pMfMUJBB  4£  vduch .  iittthkckmmvM^i. 

*  South  Leith,  the  College  of  Aberdeen,  and  the  Earii 


M4ui<uk^^     coDiwr  ovmrniKmii  suri 


*  itiacl(>i«ittierliie  pvmwr  nrtr  tbe' cfedbs  of  ^HOiad 
^  iNti^  (iadTiftfiy  <3rii^  to  do/    llie  pumier  £BrdioF)(^^te« 
adHMTti^  IthebkgmOmtodd  ttiat  the  dtjr  of  Edi^^e.       """^ 

*  %lii^^  likiB  fi(^  Mp^cm  befbtie  me^^  — - 

*  i^M'fiO&ie  'prc|Wt)r  or  raperiority  within  the  fore*  ^jf  ''^^*' 

*  ^Mt^bottOte^iesi  hf  tfttes  diiia-tat  from  those  by 

*  -CI^&HllieJr  iai!qti^      and  hoUh'tle  town  of  South 
'  IKItll^^'Xilidn^  tt^  pertimnt«>^  tfibf  pimuer,  in  lifae. 

*  ^tfiKiiA^,  OoM  ttM  etelm  -tile  piti#^  of  preparing. 
'  ^  fa^^^ured'Of  such  acquisiiibii^'! 

^9n(aiftPPMs^g  tUs  eondescendencej  the  towiMfter)» ' 

ol'SffiiMmi^hietated^  tibat  1^7  pundkased  tUeir  office^ 
fotannroiia.ixiatfiideratibQQa;  oA  tlmt^  hf  a^ ^  qova^ 
dl,  they  are  entitled  to  the  whole  pr ivik^s^  $ta^^ ; 
tnppiMfeeBy.and  emohxmenta  beloB|g^ng  to  tbeabr  offi^, 
aaxAiflf  10  the  same  were  es^oyed  by  any  <)f  their  pre-^  i 
detaabfBii "  That  the  pnraiiert.  in  hid  oendedcendenee^ 
adiUitled^  that  tiwre  *wei»  subjects  .wfthin  the  burgh  .^' 
Soddtfiiieith,  of  wliich  tibe  city,  were  superiors^  aod^' 
wiA  qigavd  to  Ivhich^  he  did  not  daim  the  i^t  of.' 
prepearijag  the  ialvestitnres ;  but  he  has  .not  eandespend*^ 
eA  wil  tlii0  bouiidaries  of  thoae  propertieScOy^osrhiidi. 
tifadthitu  hia  i^ght  doea  not  -erteod.    The.  defbsid«nk 
further  offered  to  prove  that,  ever  since  1565,. /wimt^ 
the  dty  acquired  the  superiority  of  Leith,  the  city-* 
dodv  i^lB>tAibiiigh^Jiafi!A'tbffin;  itit^llferinswSsbk^Ve. 
and)  priictlbe  /Bfi'prepaeiag  Jihe  iuveatitoed  «€  all  ,ibo^ 
Qttiftr  deair/.tuid/ti]»  tmkniralsrft  fiutroohoCrhmfer  ^ 

and  sii^^ar  successons;  and  thM'tbO-rigttit  of. the; 
tgMMeriobof  Leith had  been Itnutedtopr^pittriagjAe 
rtaevBBl»<if  othe  in vestitiln»  of  &ii8  gxianted  priof  Mi 

^fnilfeleBnbaitOithiatendeftOBndenceand^^  »; 

jithitwofite  >wta  given in^  adnuEUmgihe  bonndariee  of 


'.  \:i:t    •:!:      -,       »••'•.,'     •.'••  *,!*.'>    .  h     .«i    -J     .  ••:  .--^ 


me 


BEMjflBiEONS  OF  TUB  ISb.  l«ft 


SfjffiilSh,     Wlien  these  t^ajMsre  catne  tb  t*  iidtififecl,  <l^*(^- 
^c  dfersf  dp](ilHed  t6  tJrt  Court  to  be  all6we4  «  prirf-^Pife 

Bm^^m^  practice^,  htxi  the  Court  consideWd  tt'^W^f'tf^'fte 
'^^^  prartice  as  unnecessary,  the  resttft  <^'ttfe  ^ti^litbja 

de^hditig  on  the  state  of  the  titles,  hi  «iMrtU^^1l«ldi 
the  Magistrates    of  Edinburgh  ai^ftiir^  Ihe  l^t 
of  superiority  of  South  Leith,  cotitfasted  with  flieir 
antecedent  authority  as  Magistrates'  df  fid{tthdt|h. 
The  Court  pronounced  the  following  interlodit^; 
•~^  Recal  the  interlocutor  of  the  Loid  Ordmary  re- 
claimM  agbinsf,  ihl  so  far  as  dp^^Iies  tb  '^  due 
of  the  town-clerks  of  Edinburgh:  Tlnd  &at*the 
petitioner,  as  town-clerk  of  the  burgh  of  batt)nf 
of  South  Leith,  has  the  sole  and  undoubted  tigbt 
to  prepare   and  receive  the   fees,  profits,  emdu- 
ments,  and  casualties  for  all  dbarters,  both  original 
and  by  progress,  all  precepts  of  date  tonetat^  and 
all  the  feudal  writings,  deeds,  and  instruments  of 
every  desttif)tlon  to  be  granted  to  or  by  iStid  librd 
Provost,  Ma^strates,  and  Council  of  the  city  of 
Edinburgh/ and  Iheir  ^uccessorsf  in  offiW,'of'^jecte 
situated  within  the  said  burgh  of  barony  of  Styafli 
Leith,  accordhig  to  the  bounda^eb  '-thereof,  as  nt/w 
fixed  and  ascertained,  so  far  as  concerns  fterighte 
of  parties  hr  this-  pitwJess,  by  the  mittnfti  ^wSlsM^ 
{irocess,  the  superiority  of  whidi'  iftibjectil  tSelsiM' 
Loi*d  Provost,  Magistrates,  and  Cbuncil  hol4,*^in 
virtue  of  their  Wghts  to  the  superiority  of-  Hi*  skid 
•^'burgh  t#  b»dny,  tod  as  part  of  the  daM^btwghof 
barony;  excepting ' the  Klng^S  Woft tihdthJ^ttlBfiMs 
within  the  foresaid  boundaries,  the  superiority  of 
which  was  not  comprehended  within  tiie  tMfei  in 
favour  of  the  said  city  of  Edinburgh  to  the  superi* 


)!«><  106.        ddtrnT  OF.  8BtflBI0R.  «Q(f 

^  ^tHif-Gt^te  B4idlttii;^0f  Jtaraiy'/lmt  iwi»«4idftA  •^  >y 
^  fey  tbe  dty  of  fidifibtu^  by  titles  dltfiNniSi.t  fiwwiy^^^^" 

*  fkise  l!^  vhiA  they  Mquiared  and  hxM  the  loira  ofjfigjiyg^ 

*  BmxISk  JLelth,  ^liiLk6>  i^d  pertinMits ;  with  rq|ard  to&c. 

'.  ti%kh  ajequi6itikm8»  the  Lmrds  fittd  tbftt  the  petitioner^  'jTt^ 
f.  JMi.  no  ri^fatr  tod  does  not  claim  the  priTilege  toronih 
V'^fej^aife  the  ini^tittires  theireof ;  aad  deoeto  rad4e« 
V  «hnte  afic^Mdii^ly.' 

i^it  JSMK  Ordhiary.    Adt.  Moncriegr,  Green9hiM$.    Akm* 


Agents,  iror  rown-uier kb  ot  sdtnDurgn,  iyoncitor^uenerai 
(ffape)  A.  MumUjfy  Jnn.  Cu^ing^mn  and  Bett^  W.  9L 
(Aj^.        ^ir  IF.  SooU,  Clerk. 
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i.  • 


.     WILLIAM  ftAtON  and  HUGH  COWAN       : 

4igainai  • 

ALKXAND&R  MURDCX2H. 

H 

1 

*  9  S 

tor  hoidaj^SMMM^  UMe  Jhr  the  price  of  aertam,  heri* 

table  sheets  whkh  had  hebmged  tQ  ike  permna 

UMler  eurat^)  hut  which  haiheenxMhy  the  cu^ 

Ttaor^wukr  im^Mfity  f^  the  CwFt^  grouted  ejfter 

^'4hedttte^AeiUiuUanafyobSg0liom. 

lA  1815,  the  late  Dr  Joiin  Aiken  of  Ayr  was  appfiihU 
edtnrei&f  home  to  Robert  and  John  WateoB^  upOn 
appMeation  by  their  father  setting  forth  that  they 


cauHtm0r.  property  belonging  to  the  liMtiisB  isaiisi8tBdj«filo0rU 
^"^^^  taSb  IrtHtabfe  mibjiibtt;  whidi,  luMreviqr;  *  wii»>ili6r. 
^bdd'  with  4B>totidiiilbDenti  inimfptaf  b£«^ibiiidi|») 
son,  and  also  with  considerable  delrtv^  ^AiiiaU  QMoig 
thought  expedient,  Aiken,  in  his  character  of  cura- 
t6r,  raided  ftn  Actian  fdr  that  porpoqeb'  iMXheifiker- 
sukts'  uxbdtff  'euMtdry  Werecttot  Mlladi  *mDt}l^r9»(Ami 
lUiaj^st-relatlfM';  <ydt  a  letter  w»  obtoiiM  febiitio^ 
rfihem,  itodJrom  thifir  Ibliicar  (who  wks  supjtertednpe 
o0  tbelr(ftiiidU)  dispensing  witli  « <dtfttioaot^  LSn^iUtts 
r^Mler  msk  ^QsJkd  i  bat*  tile  cMtAooiiat  Wdteaimii  idi» 
Ai(m^  it^^tpeored  thitt'iliejr  wero  ae^iAiBMd^irJtii 
tii^iprddeediag^  one  of  diem  having  acted ^astiRrf«Qmi 
itil^i^licb^  M  taldng  the  proof  <^ 'ike  ^ki  dfltiijpffoa 
peity^'he&iAeB  acting  as  Judge  of  the  rdup^  iM^otHm 
Wise  du^etiiig  (2i^  proieedfiig^''  ii&e^k^ 
wi»:  appointed.  Tl^  v^lue  of  the  lalulfi  lis  prtvMtiM 
£^800  ;•  Mt^  iaicohS(^ueiice  of'  iMbta' whidi^dt^iiMi 
p!«0t4o«fil}^inofitfred, '  tlie  retadiie,  at  tiMt  pirii^;^4itni^ 
iftvisbefeiii^mlf  i^4»Jias.  5d.'>  A<  tbs-gUdj'limimfj 
which  fidlowed  upon  a  icfeeree  of  the  Gourti'/tliefiibr 
«hef  bibi^ht'1#as"£5t^0(r,  thus  lettVt]i|[f  ar  DaltfUM^of 
a^otttfWOOi  :?*'•'  •.  i    ^  v.;!! 

Ifl  1638  ASki^  beiatne  tiai&rupt^  tHthcwt^^MM^ 
accounted 'for  fil^ilitl-bmlssiitosr^iMl  c6kiihu^Uoi{|til 
aa  iwriilDr  dMiiftlUhib  death  i^  .       i^  /)(,:[ 

'Hiudodi ^as  ChM  UppoilkteA  ittMM*r  dMip^^  liitti 
BfiftonaiidCowdto  applial  bjr  pfetkidn  to^ Glkil^W 
hdve  their  bond  of  dmfiota  deliveiM  i^,  imd  Htitimt(^ 
discharged  of  their  ^Uigation.  An  aecoUntanl  api»)iivi 
^'bjr'theOottrt  reported  that  a  balafice ^  £99b^#as 
dM'bpcM  th^'^unrtdrjf  t^cotaktB;  aftdr  ^^stpMid^^^Attd 
wa«  necessary  for  the  support  of  the  persons  under 


muim      oaimi)  oB/BiMiioiiL  ia» 


poK^  theiliMrdiOcaUinrjr.'OBdMnd  'ttie'jrapQi  it<^  IJO..i!f)< 

■iiUt'J  J  •   •:•  -I.'. A-  :.'      •i    '.    .::   -u  '^     •.■...■   i  •  ,...•,•• 

imiumfhtAmo  piaiwn  «»a)«iidwUifi«iilh«iit3iti(4.t)M 
Goaii)(tct  taU  1to;li«Eita9Bi  !nu),W9l«0«ifiwreRHW«M 
o«9olMMi«.fuvdieiir,B]ieapd8if{r,  itoi  inMiiagt>uthstr<i)ivi|i 

dtar  tluiaekjaf  aedanttt,  l»dk*  Bdb.  17MU  Aawi'%4Ri^ 
ifciwrnM»r  fafk^vM  oonfiMd  tottfa»,iMi|qg^»^ifwA 
liMWiaiU  laotofi  liis(  WBtfaipacpitly .;.  9^iVb.uEIfspfl«if« 
sMifMfirel^  1784;  Jtfor. p^ l^OT.    iNiTk^A tbenmA 

«r»tlflii:toK<»cbM9«»kiiM<  iJ«iR«  I^Sr  tMoTti  »<M9^a 

Hay  e.  Thompson,  SOth  June  1811 ;  Aob«9N0(><<V 

9Qiih'  T^y.  WAin  liifi^t^  :^tMimfm*iAi^^\iSm^ 

1796,  Mor,  p.  ^«|i  ..:WitJk»dii«<fiiPrfg»)««  «0)Mi>«f 

bfiiig(i^,«iAi&F«ny^UAg  Imp)  j^(Mi^  f^mm^M-:\. 


6IM  I3SC\!im!^^X}Vi  *ft»  K«i  IOC 

^  j^  y  tK)<id  tff  canttim;  ftt'  hte  jtrtroftiibrttoiit  vim  ^  fMiM 
jy^'^^  T%ey  merely  bmtfid  theitiselvw  fiM*<  his  fkitltlil.idi^. 
Murfoe%>      nagement  of  his  W$M*0  pi^^^f  a9<wf«tori(i«il»,^iM' 
CmiHwMf.      is*  for  all  that  he  was  MtMMd  to  ^,  ia  v^ttmfWt' 
Factor.         ^^  powers  po6ee68ed  by  Mm  wh^n  they  beoame  iadi*' 
tiMers.    But  the«ate  (^4he  tMSEte  'Wa#'4l0l  ^MM&i^ 
virtue  of  these  powers.    It  was  midiflii  irlittrf*  dft4M|f 
powers  conferred  upon  him  post^or  to  tbe  dato^itfi 
tiie  bond'of oautkm;  andlte  onlf MqftiMMniagi^^ 
committed'  was  In  the  subsaqoeiiA  iruBappfi«itiMr<#' 
th^  price.  >  It  couM  duly,  th«reiStt»e,  te  I^Mttii4|^i 
tMkr  origintia^cautioMuy  oMIgatioiki  >to  titlB  -MM^itlW^ 
asi^  NspoUbMity  i^ittld  be  inftored  agaiittt4i»W94Rlt 
it  was  fij»d  law  that  cautkmar)^  oMifatlMs  fxt^'^lri^i 
Ikiiindjmif,  and^  cannot  ber«Ktrafd«tt1)eifMril  lltoiMttA 
in  wbii3h  they  are  tesptessed ;  Finnius,  ^fttMs^^miH 
Lib.  ii.  cap.  41 ;  Vni^rsil^  -of  Glasgow  -  M;!  Auintf  - 
SdOdrk/lSth  Nbvl  1790,  Jifor.  p.  tl94^CMAtWAs^^^ 
Adeline  1749,  Moi^t  p.  17,040^  HamMtod  f^;(^HN|ii 
4th  Match  imo ;  M*Neii  f>.  Slelra»t,  lSib'Mb«948llt' 

Answered^  1.  The  questlM  (tf  4hie  jogadttysigt^j 
sal^  cannot  be  inddentlilly  dispose  of ;:  bu«,  il#4ttMri 
place  midtf  the  authority  of  the  Ckmtt^^iK  lAaM^Mi 
h(M  legal  till' it  be  eet  asMe.    The  pdwi^>^4l#(i 
Oouirt  cannot  be  queMioilied  whil6  tbe  sale  tM^lm* 
unreduced.  •  It ^fs' admitted!,  howev»»  d»ife*«h^  saik»# 
thi^  heritage  ^wotdd' have  been  valid»  If'  inUft^ftj^/i* 
t«ftor-at4aw  appointed  in  consequence  of  4llo  hviisb' 
ha!«#iig*bten  eognosi^.    But,  evMr^te  'tbia  cttn^  ^ 
sale  could  not  have  been  effected  W^oM  the  ^MlkiKi^ 
ty  of  the  Court  given  after  jMroof  <rf  the  neoeM^  of 
it ;  and  I9iei^  is  *o  Bsgal  principle  o^  good  rMMS  Vtf^^ 
when  there  fs  no  tutor-afeJaw;  btt  ^oidy  'a^dti^«ft^^^ 
ni&f  titte  Court  may  tiot;  In  shnilar  djE^Mtmst^iices,  ntfi : 


N^/106:^        COURT- OF  tmilQW^  <«; 

mteiiii  <lie  mNitor»  ioim  «»  die  instrument'  gl  ^0bejU.^  ^'^^  ^^• 
ilig*««:8iA9i    Thie  poorer  of  sale  is  4#ripired  Ak)«i '^tefiE^^nT&c^* 
ChnM  «foite<;  asd'  may^  vfcoi'  sufficimt  ^gwio -<>0mg Murdoch. 
slMfw%«4i)e  graoMd  in  tte  om  oae  110  wi^  a0  ia  the  ca«Aoftfr. 

S.  Supposing  Ihe  Bate4;ahttv«  bem  c^Arw  mre^  ofthA. 
cqmldVi it'dk^eB  notfcfiow  thtt  tbecaationen  will  n#li 
bBli«M»fi9r^  pi^iee  when  it  coaaee  int^  his  haiid«^ 
I$(1lmi'>beeeKMe'^  pnopetty  of  thepefBMi  imder^cu^ 
ittoi|rvw)ikli  tli^y  lutTe-botfAd  themselves ^>0fe  pra^ 
p^f^imMngaA  «a4  j^eeerved.  I'hwe  is- no  4iMine>i 
tMu fat •Mieir v^igalMtt  between  aots^of  OtvdinfUryr  aadt. 
e(SlrtOTiteH^maBi^;Ma»ntof4^^  QftieyliMuid.. 

dMDflBc^Tes  tfe^  the  emubur  bmu  *.  sb«U  4tt]ff  «id 
^  iwHiftiliy  HiaBftge  the  msMw  and  eatate  Jbdongfiag*  to 
^  tiiesaad  Rebert^ Md ^ohn  Wataes ;'  wad  whether' tirtit 
ealatB'.if&maiMd  nnclianged,  or  wM  isonTerted  intb 
momqfr^'tke  datttioners  weM  bound  iw  th^fasthful  ma* 
nagemettt  of  the  euraior  bonis ;  so  that  there  is  no 
mem"  hete  for  tike  doetriaa  about  the  oMct  ini^pereta^ 
tioii  of  cantioBarf  obligations.  Bnt,  besides^  the  cau« 
tieM»  are  haired  ;p0MiMMitf  ^aeepikme  from  ofcjeetfng 
tCRlIhe  tiale^  om  ef  4h(em  having  been  ecmsulted^lnHng 
tihtf  ^ek proeeedrngSp  and  having  take^ aetlvest^ 
ia^he-aofidiKitiBg  of  it,  aad  it  being  known  to  tiiem. 
that^tli^'ptf^  had  beea  paid  into  the « ha^iidfi  lof 'Mr 
ASk^.^  If  thejr  conceived  he  was  cuM^g  ultra  vite^, 
thej  ought  to  ^ave  inteafM^d  to  pveveM:  the^dei  os; 
at  least  to  haVe  stated  the  olijeetira  tfr  the  Court ;  and 
ikefwafw  cannot  plead  tiieir  tfwn  BegjSignee  to'csei^ 
fiMpot  thiorobligatiiHu 

A  minority  of  tite  Court  wei%  of  optation  that  the 
peCitioaem  "wett  liaUefbr  the  mis^^^plicatioa  of  jHie 
price  of  liie  subjects  soU^    It  was  ^obsen»ed,  tiiat^ 


E^tH^&r-  popiflg. their  J^oyily  to  UwiHd^  it,^»y4llHuilli<r 

Factv.  ^gg^  JQ  ^^  case^  demancM  of  the  <Jp<^)S|||  IHMt  fHP 
perkttlo  peUfUi^  as  the  Goupt  (wald,  a^  l|l4PMHill' 
to  be  aware  of  ajl  the.qffWfiH^aniWIj,  #i)fl«HjriWtly 
erB  had  disafiM^oved  of  th^.  -pfwofp^jfigf^  Iftiff tiWliw 
hiive  stepped  fcorw^  to  pn^frwRt  tfawi<|<r,iyV)lwm^ 
have  <mplift^  to  the  Coucta  and;  ""'o***  in.  fiiia.— », 
have^;g9t  qiUt  of.  their.  obUgatiofis.  |li,jf^  j^  WltW^ 
w^  .yftq.Qf  miHiywifgffiwai^  tht  a  JNRa^Ni^lillr 
la^jqf  wiB|8  to.  he  jppcv^^ed,  It  iir(ra^;l|;^^^^^|||i||igif 
dodidiie  to  hold  that  the  cautknew  f nr  n  funrftwr  h 
.wif.s^fipe  j^lf  to.he  r^fiponnhie  for  .him  vP^  ^MUflff 
i^thiA  hiSfprgpiH:  paFors^sjnich ;  Y**Sn1>lS(|jrWMIir 
he  goes  beyond  his  dut]r»  and  ponunitf  a  WP^fMHI^ 
thfcir  UabjiUty  1^  to  %  o^*  <  ^^  ^<(v)d,  *T  Tfiiifllflilr 
ftbfayn.c(au|)ione|y  \Hkmi  suffh  <»n<1^i(;ii|m,  t,  ,  iimmniK 
.   Q^theoth«i;:hfind,i^<^.Cr<^iiy(;.,o}(Sf;^ 

if  the  dfuin.  now  p^aOk  ogtuostthf!  <»4fti9i9SFi^l)C4)te' 

didal  £fctRr  ^  /:f(<;a49^.  io«M9.!9;^<V>  iViTHyilBifttir 
one  would  enter  mto  such  an  enf^semeal  ^t^gnf 

sufficiently  hazardous,  as  comprehending  all  intro* 
fniaainna  with  thcnBTional  fiuids*  Thiffh  iwwrid  inat 
tidw  plaoe  mthoiit  lenabliiif'  t)he  perMBi>«llpU|red 
to  oonvert  them  to  hk  own  use.  But  tlhis  to')sbb^ 
ject  the  cautionero  to  a  loss  from  a  cause  not  fall* 
ing  within  the  powers  of  the  curatoryt  but  arisiz^ 
f r<»n  subsequent  authority^  appeared  to  be  inadmis- 
sible. In  a  case  where  there  had  been  a  proroga- 
tion of  the  officct  merely  in  point  of  time»  the  cau« 
tioners  had  been  found  not  liable ;  and,  a  Jbrtiorif 
they  ought  not  to  be  found  liaUe  for  the  actings  of  a 
curator,  in  a  matter  not  entrusted  to  him  when  their 


im  10$.      tmj^^Qfi^''«lsi^E^.  10^ 

Oi^jaftbtf  iWmfaefeeeA.  -  In  ike  &iiaH)g<iviii-'(y&t'6fiHe  s^e;^ 


>UliHomiia  <if'  a  massetiger,  'who  is  atrtJIiotissed  to 'ef»- 
'IteWt,  'hat  sot  tb^^^reccite  paytdeat,  Die  «ame  pi^ncf-Murded^ 
"^%w  tidopted,liPVeagh,  1787.  Tbva,  aWiough  the  ^ j;;;;;;^ 
iMit^ltff  Wen'llatile  to  no  objection,  the  c&iitioneft '''u^- 
^HMMUi'lbTe  beoi'  free ;  but  it  appeared,  in  many  re> 
lyiiLIMr^ife/faejgBMr  add  inept.  Aiid,  if  it  had  pror- 
Willl^^in  Ae  vahte  Of  Ae  lands,  or  otherwise  injui- 
SMaNo'fhepeiiSMbiuid^  knuatdry.'it  could  not  have 
mm J'^tt' tiidltfige.  But,  from  the  tmexpected  price 
^Wimif&L.  €»aiaedf  and  wMch'the  siibjects  wonid 
*I0|1H^%  nd^-yifid,  and  stiH  m<yre'from  tfte^  c!r. 
HMtti^dtftf  the  parties  at  fhis^tin^  with 

iltow^Wkitih  existed  8t  the  timicr  of  tbe  sale^the'^nnesreiit 
HitiMir  ham  finds  it  for  tAe  interest  of  tile  pdSrsons 
Vidttr  Us'eaEre  to-ratify  tike  sale,  so  far  as  it  i^  fmrdhr- 
^dttllb'lotheiii,  while  he  attempts  to  throw  the  whole 
^lkai^iai|k3ii  the  'cautibners;  ISzA  HiBife  been  no  sale;  the 
ttccytsary  disbtfrseptents  for  the  "persoiis '  under  curiti 
*iM^WUdd  not  tmijr  hate  e^d^^  feaiflue  #faieli 
ii^jtM^  at 'th«  dkte  txf  the  safe,  imt  ateo  h  Veri^  eDif-> 
HiMmtUi  part  <yf  th«  price  that  was  expected  ffom  the 

• 

liMl  OMHnaery,  MeaAnthank.      For  Mttrdoeh^  Ixrafn^Atddlf^ 
b-jft.fi0pani  W.^.  Ajpi^.      For,  tbeCamioaflKSy  FiAu% 

^•.^n,         IK,  Pa/nVA:,  \V.  S.  Agent.        Hamlttn^^  fclpri.,. 
'         •  ;  -   -  '-  •      •        ^ 


I  *  • 
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iu  BBcmoNK  orjinBD      nmum 
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No«CVII.  1    JkmM^mmir 

.WILLIAM  BBLKIBKn  nrirj  t->nl  lo  ' 
,      WHJUAM  LAIDLAW^AV  >  nrw  tl 

.'  .♦    I  J.I    ••-1      »'••  u    »   .♦        '  vfnus  <>i  bobffdi 

STATFinm  4  Obo.  IVv.  el  40^  $  1ilft»a.|&AI  4fciif  4i» 


.,if8folM)i9'«^;/&^.M-j|^^  Applies  40  6^  mtAm^ 

tim^h  alleged  to  have  begH  pHmoum^ed  vltk^ 

...AN.ae(iarx>ltiidJ»eu  faMu^ 

lOie  perae  of^tibeifvuikr  of  BadNli^itll^rr^MlpM 

Hem  ^elidJki  forwi  aUegisd fmilntiM  ctf^iflMriAotnfdito 

of'  r^AvdlqQ  aa^dnmii^  <WMt  niwd  byt  Sdlvk  cgadiclt 
Laidlaw,  on  the  ground  that,  in  the  circumstanoes  of 
Aeettie,  the Aefdflderfa/^daims irert ikftnrt'Mtf  ofi^tBe 
jlhfclfei*}  -^'^  ■   '■  ''  ;;    -^     ^    ■'-''  ^  "''^  '         ^^^'!^^ 

^e  defender  statecl/as  a  preliminary  de£epoj^.',|aat 
the>action  was  incompetebt,  in  respect  that  it  had  not 
been  brought  within  the  limited  period  allowed  by 
the  general  turnpike  act^  4  Geo.  IV.  c*  49»  ^  US,  which 
proTides,  ^  That  all  proSecutfons  for  the  penalties,  for- 
\,  and  fines  imposed  by  this  act,  or  any  tQm<- 


*  pike  act,  or  for  any  wrong  done,  or  injury  suffered,  in  '^  ^^^  '^^•^ 

*  any  matter  thereto  relating,  or  for  any  thing  done  in  seMrkv. 

*  pursuance  of  iit^ot  \hep&weri  ky  ^his  act,  or  any^^^^- 

*  turnpike  act,  giv\en  and  granted,  shall  be  commenced  4  ceo^rr.  c 

*  fMdMiiDbis^i^nths  after  the  penalty,  forfeiture,  or*^*^"*- 
^  fine  id  ilicurred,.  or  wrong  done,  or  injury  stiflbfed, 

*  or  fact  conmiittcd,  iuld  not  afterwards.' 


/  • 


It  wtt  oHsweHdiJJTbMt  life  Mb^tMd  only  be  in- 
tended to  apply  to  protecdtions  for  penalties  or  fines 
4b^  )ttdf  ^^Siii^eAritiX  ^itfrbjitfidil  atl  ^to^idill^,  or 
'vitfkig  AMe^^  iik'Telation  to  th«  turii^ike' stattttte;*  but  1 
woft^  jirikia}  mMMiCMr  praAi>«iKO^vbjf'^iae^}tflNfl^ 
'^Ht^nitm  vjtu^ea  ^ordinaiy ,  im»v  «|^  att^v^ivfi^Mr^tttt^'Jus- 
-llMl^KRDupllmr^luc^  haA  acWd'tiilNi  |i•^:^''^'  ^nn\v)'« 

The  Lord  QrdiAary  ^  Rtepelled  the  defimoe/    But 
M#€Smtf  (with  «!te.^u{Qepttah  ttf  •Lwd^enlgfej^ifpon 

4icttnlied'  10  Aa*'^«ming8  ^onej  or  ittf«ri«s' tii^H^i^/^clir 

aehtende  was  answerable*  '  alteroil<ilte>  lftftrl«MR»»''tf 
ffoilic  limd^OsAtaar^,  •  sttstMiidd  'till#!  fiMlttttltt       de^. 

dDtrSn JKtAmj 'Ordhny. '        Aeti  Stfj  Anii(BSlij/tt)-'tri 
BeB.        Dm.  M'Leam.  W.  S.  Aoent.        Alt*  t'^sOgff^ 
G.  Graham  BeB.        John  Marfhqa^  Agent.        S%r  W. 

^f^^l^crfi^Cfe*. ''■  '  '    •■"'  *^  "^    ''^^  '^^^'     *'  "  •     - 


fill.     1 


No.€Vm.  ■"   K-Jun^Vt^^S^^  ■ 

ROBERT  M'GILVRAY,  and  0BORGB  "CiMfcEW" 
RONi  Tmstee  on  Kis  SequeBtitfteA  B^tefe;'^^^''' 

I  .  ^f  {> -I  ••    ^  >  'M/aiiut'  '"  '^  *'''^'  •''^'^'^'J  ^*^ 
•     .  "     >"  ■PBTE»!-^M'ARTmjR.-'^-'i  a"M«.^d9i» 

grttkt  ^n  'OM/^imMm^tfii  Sebt  toaJHaiS^'hfy^nm^ 
■  'MvttcA  co><M%atai  (who  had  beeomai '^hS&Ufli^ 
•>Mpott'reedi4m^ pdffmmi,"^  as- io^eHttBii  WkljlSH^ 

fweiti^  the  aiiijgnaii&n  to  4rei»  J¥ok'0f&^M 
V  cltM»6%tf»^iMfV.^»  iheirjitgt^ilkatA'^'tiBHtgUl 

,  ■;   ,..  M.     .-,.    ..    •  >v      ,    ^.  .)-■ '•'M'*   y''*''l   WuOYT 

M&ed  froiri  «to'Bttiikof^Seot}«iul>m^«ittk'i!eeBIJb,^ 

M«ep«'inf<}iii^inmie4irt!tre-b(MftJs  ^''^HA  ^HaAmi^ 
ikm'vm  gt^mtei'M  tfae^BaHk/in  tisaal!  Ybxttl,  •^tfj^^Ke^ 

Vttijr,  binafth^HhfettisdVte^  to  the  'baaA  conjutfdttjr  •'aM 

:'''After*R«>er«sotfMtel?opetSte«!"rfp6ii  hf^'cksh  acWitiit 
to  tlie  amdcmt  df  £497. 10s.  6d.  hi6  afl^M  bediiik^ 
ttUftilifateed '^tkM  Uef  gutted  "a  tr(i8t><6nve}ranc6=bf '^ 
his  effects  in  favour  of  Petes*  M'Aithur,  tdt  be&b6^ 
6f  his  'ei«dlt»rs(.' '  The  htltik  haxiAg  refused  to  atidnle 
to^e' tiru^;  Sf*Ai^ttr,  wlfo  had  accounted  to  tlie  cr^ 


^ihi^m     omfiTii^^mmm         m: 


fw^i  }Bad0  payment  to  the  bonk  of  die  stun  due,  jj^i^^^ 
whi^,  WiQx  interest,  amountied  to  £519. 16a.  8d.  and,^"*  M'iUr. 
in. return,  reQeived>.  an 4H«%^^(iinf  ipi.Ha  own'  favour,   "''. 
of  ^hp  I^nd  of  CButioQ.      '  "I'^^^f*^ 

■■  mj^BfUa^  i^en,  allied  to  the  Messrs  F|iip4^tear)«i4<^Mi>nwi  ••• 
to.jyf'Gilvray  (the  c^iutjipiiers)  for  payment  of,  or  secu*""***" 
^^  Hpf,  -)t(^  vfOnPtlm  e^m  '.«f  the .  dfl|>t. ;  Up«a 

ll^jbMenie.h9nlerfipt)  ^^gteA^^itber.to  p^y,  then^hfifo: 
4eht,.ia)9n  reoefTifg-  ^»mS'99$im''^  the  bond  in. 
general  terms  (under  deduction  of  the  dividend  from: 

wmslm^^  ttv.iipoo,,g9ttipft  (viv\<w8j«w?<<Qtt.^-thfr 

lwNkM<^*i'«'»P*' •  >Tft.tilW,HiVW  <^«ct«^^fcjr..ihe' 
«IH^^gBr„^«iha|;,,.i^,€i^?r  of,  these  w^9^^  ,Tiikms!m>n 
W»W  ft»  «»W^»V>¥»%c«va.Jw»er,,ipyH^ 
t^i^>||te{PBrs  F^tdlaterg  (the.,cautioner8)  than  their  ,^o- 

wmild  have  against  ^'Gilvray  would  be  from  th» 
^d«|»^,j)?l^l€iifwwt,Aw  fs^te, .  .,^?^4^^l^♦  .thew 

tMW^.%ff»^lK«s»r»p<>».0^«ij^i»y«»  mi  ftft  «!<**.  <«^ 

IWiPW*  tf^,  «¥»y  OflP  .of  theffi..ft,  ^U^fJmti^^  9^W%^ 
Wi^^qwi^y*  hi^,flpdy,pl»fl4  t»WW.  f#.lwiff^^„t« 
on,(5ach,a,ji|8t;shfli»9f|tl»e^.  .Tfeis^iho^rp, 
r,  .b^iflg;^«!fijs^;\l'jMh|u:  Cjlwig^ -MfCJittT^y ^^. 
of  tibse  full  sum  in  the  b(»d,  witb  d^d^MBtJimi 
^jtb«.di,Yid?iid  ipayabte  |rom  Bfit}«Tp^»'fi ,  fq^ate  ^  j^t 
ljf>,^tenf9i!d*^iq  a  n^fiutftgifca  in  by.jb^,  ^RQAted 
^  offer  of  acic^ptjaiig  p^y^n^int.  09  Sfwuriity.  i^.  $^, 
ij[Ulin3|y!8.prQpp|ti9liof<ifee<^eb(t,  /,!....! 

,  Jlia]bill,of„8upp9npiw  WfSPHjql  m,M.ivaVfi',9f 
M'QUyxfiy  «nd.li»,q>iTttt(^e,,9P^hjft,f|equ^riM»dies|»tei 


iHfS^^'    the  aaaigwHiatx  fiom  the  bank,  iM^  >Wdl^  tH«id)»ite' 

<fm«>Mm  oau  general  prhiblplM  of  law;  to  gniiMiflll<'«Mg{MiilStf4tf 

''"''^        it-bi  fftnna  of  Thomi^Bon,  tifpon  »to«Hlfig'«fi«ltir  lim 

paymrat  of  the  ntiitdtte  $  aui  fliat;  afelW'ito<»rtlito# 

to  aeeeda  to  flittt  pfotwaa^,  lK'#a»ttM'*UAM^(liif0ir 

flffeat  to^inSiM  Iblfpttyiiitiit  fiMMt  M^^May<PiiMNtal 

tile  «HWgdOi«glil:  UttBeftrtf  to  be '  ii)<Mii>gBaUl4  Ii0if9 
piMtta^i'7^'lMkb«dk  l«a*. ••    ••■  "-■"!i>>  OH  )6iij  998 

*  Mfiasal  of  payment  <rf  Ae  wteole  debt,  iqion  an  as* 


*  pmded  the  letters  sknplkitw ;  and  ddeooied^iite 


after  hearing  eonasd  en  a 
Med-4he  foUoWkig  interior 
eriooiter  of  &e  hmA  Or* 


<  tbey  Ksf^et  €M^ki^  'giieii<%''Ae  ehargw  to 

•  iM'mspmSfk  to  one  Hiird  port  of  iM^VJkWAa 

*  qoestionv  after  dedacti<m  of  the  sttna  wneBptioA* 

•  ingttttit-i^itftoted  sriib  hti^Mo'ttkWtithy  tlw 

*  ehargop,  agreeably  to  ibe  Bdnvte  givm  in  on  Aeparf 

•  lof ^OM-chitf^i:  i'M'  IMA  tiieKshat^ '«U^<tfttfed 

*  to  reftue  grttkCii^/ila^aMgnllllffia-to  &te  bond,  or  tt 
'  any  pert  of  it,  to  If r  ThQmps(Hi,  in  the  femw  m 
«-^[Wf0d  byiUm;  «iAr'»  tiwti«tt!Wn<  he»H»>giy,^<i. 
A  |i^v|k!e»  itfMO«»vif-Bwip<ttBiM,  i»d  ileckkn :  Jfo(;'yiriw 
*«llMt^  ilnd'thal^  in  th^  tfv^nt  of  atty  tliiid  paktf^leB* 
^^i4Rhi||««i»v«h«'€h«rgerlil4  M^  pttj^ciit  o^  fhe  tnm 


m^  -Vfm^vlmrwpi^by  Lotd  Balgraffi  ihat-QlOifnigfab, 
|H^||(M>«EH»a9gr  flas*,  •  oreditw.i  i^on  w«d.vi»g -pay , 

see  <h«t  BO  denumd  (!^<»d*<^  p0a/icp»4li^,fi^i4#|lj^ 

fuu,  Jvofi/.        J>aoM2  ^otMion,  A^ent.       Alt.  ifoncrieg 
-' '!^:  Jl&fid  Jlod.  M^tti^,  Agint.  «r  l: 

C. 

B   fif.  ;■., .-.'-     •      .     ■    • .    •     •  •/-  ■!  ■(  y  -  -.  >  'mvX 

-y<*0*r- •••>     •  ;    '■       •      ^  '       -    i"     '    .'.■.'■'        ',a'i     -f  «••  »v\ 

or-itr. . ■  .-i     'JPiBST DWUHGN. ♦-••.?-, .'  -  -r-' 

>  f  f  <  '/I  •     •      •  "  '  •  ^  " '  ■  1 1      .     -^    -        • 

<!'.,:,■■.  -  •  •   agakut  •'  ■■■'  ••<■•  ■       "■■'•< 

s  wmUfSBIP,  ^Tmatee  da  dM  StqtteatestediSflMle^of 
r^r  eRAvmatJk9aii<UniK»M3X!r.f     ■■,■■■■% 


ji4jsrlcftti*T.--.Ot>iD?Bti«0N.--43?rAT.  Ii6fl.  6. 
.  'Found  M«#  ^  gmeral  mlftiUcitim  mjwnmr\ff  4 
.  lrM«0<!^  NWfer  «fte  iaitinipt  tMute,  ^  ike  eaMet 
.   if  an  heir,  wUkm  Oree  fetm  ^  tkedaO^  ^^Oie 


4ft.<«<^BMfc6j^  ^ujfjj  Qj  jj-jTifioi-jif  :\o:..n  vr'xrcnq  oMBttned  9ifi  toyd 

■  Johti  Crawford  died  In  Au^^t  1813,  living  itJI^ 
ij^siderable  succession  both  of  i^  and  persontd  pro- 
Pfilitj'v.;  mi^Mi  a  settlement. whiclL,^  ifi4W»fl^ 
he  provided  for  the  various  members  of  his  faip^Jbji^^ 

Pf»ntin9ili«i!i^4^ME^wA>]bjl9 .4W9t  89»«;1|}«  %H|stMMfd 

pai^  ttfuii^  bfiKPlaU%  piflPSirti!&  'kiW^nSP^  ^tugPigi^Stn 
an^ft^OB^fiikibts  MffusijmB&m^mjjimm^  v^^ 

n4i#ilb>  1fHi89^-N0'.>  ^(7l(»JI»pit(>PAl9»%i«tl»<(^Pf)^ 

fl«^(Mii{I^irlM«i^»4o«i»PtAPtj&$I»»Q^.il^^^«i;w^  Juu 
„  JSennet  was  elected  trustee  upon  the  amnpaix^M^ 

t)i«  \niiiBii<><rt  ^sli^fii^m^'Gmwf^.hm^i^s;^ 


if0>>i«r      ciwni^'or«0wioMi         «» 


we  entitled  fo  a  prefeMMe  ini<ter^ii)^«e^>l^Ml,4>»t4,: 
hakMe.pfofmVy  ivibieh  belonged  to  him,  in' 
leekk  Hif  ilM  liirce  yeawdM  htii4i^  'ek^eed  ftttai. 
Ab  liMilid^nueKleati/ami^Bed'llieir  diMrte^iM)^^  ^^ 
lipfi^ldilij"iv)ifr  preoeedtid  to"  adi^meaBuDos  f^  atiJ«-  m. 
iricbiiiff.  ihe  propvly,  bjr  obtoiDiDg  decrees  of  iliUi|Hi|w 
^WMl^  liiili£||(  ildjudicatiMiiS  agfttet^4b«  edtafift,  seve.. 
jttft^  #liiC["vM»e'«tni)flfltdA'  by"diaigwa0aia[it<thtt 
ti^^nAM  en-  8d  July  .18l€,  twaMa  Mtlm«tinte  3K»m> 
B»:tiMi  'eUmed  ^ta  be  irontod'  prtfoaiHsr  ts^tiheocllMr 
dKimbife  '^S%jr  4MMbB»'b»tiMgtM^ill«d>itti«t'CUtei^: 
IMH&dolriUB'btMil^-tiw- ji^pi^ 
reriew  of  4lie  CkNttt  of  SeMiiNi  hy  iieliti«B  and  ebau 

->.''•  '  ■    •         '1    rtti,  *• 

^'HFfettdiM?  ^  the  crediton  of  the  «ate^»i  Jdbai 
CiiMbrdH--    •  ■  ■    ■  .  .  •  ..  i  I. ■'-..,..' 

oVkiieC-llie  Btatitte^  l66i;  eredtMra  of;  tiio  auteMor, 
who  hare  done  comi^ete  diligence  against  his  tesriMtbbf 
cMttte  npiJdiWihlKe.feaftr  ef  hbi  de«th,>  aM  «ilitiM/t» 
KiM jtfa&irfOd  'before ■  Ay  ereditoro  ol  tiii  lleil<L    >fit<tlM^ 
psiAs^  tase,  -cMiptete  4iUg«tt«tiMis4ttU(>  agatnal  dwbi 
ttib^parto  of-  John  CnMtmFib  •estMe^'  b|*  obtainingt  'iuu ' 
ottidttf  «(»iiitititti<»i^  aad  thtfreoj^  iuidhg^aAjntkHt- 
tlMti^i*ttdi'-i»«fe<ixiaftete#  by  dMtgel6'd^alitf.«h««aM  ■ 
IiKd^i«>i»i(lhU  tbe'lfanee'Teari.  >' ft  wasiifr'oei^ 
oJ^llieiebBtafllcs  thMini  ibitiieiiwa)^  b^<dieitniMfl(|i«i(r 
iikffi«iip!UlMt9i'  •eattte'  ^tiiafi(.4hQ  •  «lic^'^i«|»tt^<'ifMB|> 
not  e^piaQy  ftfRleted;-  aAdlie<€8tt[U>t>beneil'by*  his-tMna: 

Bttt  no  sttfih  eepa»(e  dai^Hiie  w«  mitfMttty^  M^ 

(>f4be  tiiMrtee  imder.ihe'  fiei|untmtl<» '  w  an^  feMiMftull 
atta^^ent  of  the  ptofeaetjf  and  i»  equaHy  availafalei 


•J  ■ 


i^tmmm^ieuhn  Tiiotinwibf]jiiiliiwtiwi>>-  In  ihn  irniHiwiiXfLilMLiiii . 

ffi,i,inp     ttVaing  |iqnvate  diUgeuee,  in  order  to  tiieir  nonitf^ 

4Ft£ftr  tills 4  4lfs£j; F<4,  i.  lb 9.««4.:i^ «fl^ ^d^M^^ 
aad.41111.,  T)ie;ataiit..^a<H^i|ILfib>49%»id«i|i«niMilii» 

ral  interests,  and  shall  be  *hdd  as  a  g^ga^a^.  {)4)fi^|j|pf 
tion  for  their  behoof. 

amo'.'  -:-..•■:..■:.'         '.  .  .  ■     .«    .,.'w^  .to/. 

-;Pfefl*rf  ft*  the  creditors  of  the  hdr-     <  «  i.A 

The  general  decree  of  adjuSicatiim  in  &i^xaki  flie 
tmurfiee  i«  quite  uneffiaetual  to  atCad^  anj  poroperty  uribat* 
ever.  Bef oro  any  eJF  the  eetste  ^f  Hie  banlsmpt  ca& 
toattechei^  it  le  necesHury  tliat  Aen  ebeidid  be  a  fpe* 
rtri  Adjndieaelioii  eimtabiii^  •  i^csie  desoriptloftcf 
tlie  lands  so  atti^fiQ^^  ip^ir^^ii^j^i>4»i. 

Bnldesy  the  adJBcMMtion  in  fi^oiir  of  the  tntttee 
wamdMidtM^lq^Uiim  not  as  trpstee  fiir  th9rcrei}t(M 
e£  tktt  aaoestev,  but  for  tibaevedstosB  ef  the  heir,  Jamti 
CRMrfeod.  AdA:iJR'«l(fl»tT^tii)A^^  audi  eiMi» 
etaaces,  that  the  deeres%Qf  ^a^udiitatioii  Ins  th^  tflbet 
ef  aea3riDg;Ty:ac|itfi<iiim ;  fa  |gy<W»  lafr  <Wfltfltoiy  who 
have  done  no  diligence  whatever,  as  required  l^  dM 

tibi^^eaftteaiifiali^liaftr  tMftH^he  O^oiiife  <ii4C«fl^ 
them  to  ^e»<a^>ii»Bgliriicf  «l>>^tiw»^^lfc^>.l^ 


•i4ft#iC(jl«^(«niicr  <t]i«  genera!  a^HHMtito  Ib  f^nikluRit. 
^'^fifNfr  >«# 'ttf«-^ar«titde  mfficlfi^iit,  without  f aiitlMr  pM>-'»>  m. 
^SfSeiBDllbilM^  lebe  &BteM«  «(!  the  tzedHots  of  Tf'H^ 
^<ftywft«^!>t(f<datttie  &4Be'ere(B(MB,  &«corffi^  W 
*41[§^ikb8fiiilftiVe  lighfirima  iate^egti^,  <t«'lfttti]^  ^ifeCaN 

)<«l^^^  WStMtt'thMe  ]^eaiw  itft^Tflie>4«tttlrlor  9dkii 
vetkWiMlV  iMkA  appdiBted'  Iki-  Hiiufkia '4i^  «t«iir>tlM 
^^Mkehn^^f  bn^kg  ooukplaified  «#,  ibid:  td  ttodfdiiA 

T  r  .  '      •  .  I  I 

■  '     •       !       I        t  •<         tl       ' 

Act.  fWBEirtois  AroiMw  /.  4*  IT.  tMb,  W.  S.  Amenta 

AH.  4faiim^;(7Arif^H<lH  ^9^   )f •  4erMU4  ^^(rj^^^ 

/Praigi  ^  WmtcUoip,  W.  &  A^j^ents.  ^  Jir.Sflmilton^  Clmc* 

'*i({f:  r>"\  l»«..'  I*.  -•:  .  !'  .  !  vit.!.  I  >i  ,r'i  '••:  jrl 
i<»  ao"'!   '•  .••.»   :••    '•  '•       •      .    '.'  .;'■*'•      '*    4  Mill  ':::-.   i^.:*> 

=*-ic|lb;'TOX;     •"  '    •  ■  ->•  JW#»l«iiliiftf'" 

-ni  •."  >      ..-  iWVLiAAM  fSBWVSfg  '      •  ■       •■■  "> 

■■  •'"    '•'  -9HOifiUB  AITKBN'MA'OtHVBa'-"-  ■  --  «<i 

Sale.— ^  rafe  dy  a  eredUott  under  a pomef  ^-teUeiH 
''ii^^^qi<kUkMmdS0cm/>U^tetltBBe^  kiMnee 

'^\eip(»efthM^^wtiilkm»»a»ifUf>diemr.  ■  '     • 


Attk^e.  ;Ypur^|rtliedef^p4^,,Ait|cen,f<y  #1.^0.  »m^ 
jU;^-  copt^nedjekpawer  to^ell,  by  publifi  rpiip^,  i^jmipoms 
WM  npt,iiBpaid . afte^;.%ee  niion%^,Ber»^  Jgjjjjjj^^ 
tioiu.  In  1812,,  Aifken,  after  a4vei;^iMJ.  th^'Tjjgro^^ 
bi:9uglit,it.  to.^ale  at  Falkirk.  .,^;%e^^.|j^j^ 
only  s^oqd  i|i  the  situation  of  i«P9^^j§|0«j^a«^ 
af .  aMctiqv^,^,.and^bejajpej.th9  j^ur<}^^^^  fSs^ 
tinued  in  .jiosseesion,  and  drew  the  rents.  tuL/^ 
tember  1821.  when  lie  sold  the  .prppeity  to  toe  £ 
of  Haxmltoii,  me  other  .defender.  ,     , 


,j  ,l[ete,%n  W^tl^e,pres^t  *W««Sj,%^ 
cingand.settpg.pide  th«>«[a^e;  sndj{^9^p(?<^p^  '  . 
/;  rr'^'^W^ery  a  liimdand  dispo8iticmfin.^|^jrtiJ^ 


chas^  jt^  proper^^  oyer  p'hich .  he.  has  ,^lie  MWerj 
sale.  He  acts  not  for  his  ovni^  .hi^n^^  «i^  ]but^ 
ot^^er,  CTeditprs,  i|f  ,%fe  are- any,  flP^s^d  '^thl^^'P 


qrjWM^y,  ^rj^JiiWted^  yiz-  the  seqjrjt^  .o/j,^}^jifl|^lpr, 
.iiid  ,'th#;;pifeyenti^  the,  creditor  %>^,.MftA 
^end,  and  indii^jly;  .Jffipe^^  Jflflwel/,,  .^yj^.^^ 
defeated,  if  the  creditor  i^gf;^.  ^Q^^i^  ^.,\^jiji^^ 
purchaser.  The  prii^ciple  upon  whidi  penons  bar- 
ing  trust,  for  q^&^  are  dia^ualj^  frojijji  '^^^<$ff^ 
pu?diji»a¥r8„jyjj>li^to  t^e„.cM:9iiB^ft^^c^.pf  Jtjjj^'^fljBgi 

A  tu^r  papn9t;pjjp*,^,h^,|WP!»l>.,BE«B^^ 
8998  V.  VVilspns,  %tt^i|fl^;^7»9.^,,p,,^^f§, 
A  trustee  is  bound  to  commiuaicate  eases  o^d$)^{^^ 

•■'1  i.i*  J  J,    •■■. >  '■•M'ji  !!(.'  1.  ^1.1  •)!..;  -'iri  II 


^^1i^£:'^uj[>t  esUtl  caAifot  pttfjbhase  tlie  ^  urirecbVi^ei^  Aitken^Ac. 
^tt$ ;  M'k^Uar  t?.  B^main,  8th  March  1»17.    Aiicl  a     IT* 
e&liSUU^  ^tat,'  dnployed  by  cr^tbrs,  cabnOt'purchasiei 
fi^  i,^^v^}t '  B^e ;  York  Buildings  CoiUpany  v.  Mac^ 
iiiiMi;^^^  l^i^pmis  hy  TwiiUns,  vol.  tiii.  p.  42.' 

TOV^u^ig^  of  the  House  of  Lords,  in  this  last  caseV 
red  li^ii  Qie  ground  that  person^  in'  th^  situa*- 
€S^  N^ioitimoii  agent  have  oppoHunities  bf  Ipiowing 
«^  j^rwt  a0at  more  of  the  Value  of  t&e  pi'operty  t^an 
otiiers ;  and,  therefore/ are  held  in  law  u>  ^be  under  a 
diaqualiilcation  from  buying.  Tlie  same  prlnciplf^  was 
x^^s^  in  the  cases  of  Mun^y  i^.  Muri^ay,  ^ 
June  1710,  Mor:  pJ  9>504 ;  Corsaa  v:  MaacwcJS  and! 
WN^Wan;  15th  Jan.  1786,  Mor.  p.  l^M.  'Axs 
1^  aj^pears  to  be  the  law  of  Ehgland ;  Wliilj^ale 'jt! 
C3fe4^,  1^47, 1  F^es.  9;  Keech  <?.  Sahdford,  Slai; 
;.  17^6, 1  ^q.  Ah.  741 ;  Pox  r.  Macfetli,  Bran's 

11.  xht' buyer  and  seller  cannot  b^  one  and'  the 
atlki^i^^ii  where  *die  interest  of  thii^d  parties  ar^' 
ittif^j^^,  6r  wher^  a  b&nu  Jiie  sak  i^ '  requisite  'to 
^Sy^v'leg^  tfan^f^ence:   The  iiiterests  df'1t)uyeir  to(l 

mktxit^  diife'ctitir  opposed:    -   ^  •   >    ;;'!'."' 

*'*^ttfc  In  this  cdse,  thfe'  same  party  not  only  was'se^er 
ibid'][)Ui'^ha8eH'  but  also  actM  ^'  attctioneer, '  which'  so 
i^ch  ihcreased  iUe  opportuiiiti^^  of  collusion' as  c^ 
itfe^to  lender  the  sale  ihfept.  *     ^  ^     \'  '         '   '  T 


«      •        V 


^AnswerecU-^l.  The  defender  had,  imder  the  clause 
ixLl^lxmd,  cbAiptefe  power  to  self;  afad  he  folWe^ 
out^  ttfe  iie6e^ar3r reqtiidilbs,  by  gi+iiig'due  inllma- 
tioki  to  thd  debtor  ^  ahd  the  day  of  s^e  was  regularly 
advertised.':  '  "  ''  -  ''''  '  .:•-..- 
.   11.  The  dale  was  a  fair  puUic  sale,  at  a  fall  price ; 


ties  soumtaim^owitfum      vmia 


«iioifiii8tMte:ol  f|i».44taUalh4Mid^  «)QM»i0r..>Mngiiil« 

tin  pv^auuat'.  0k  ib^ffulMti  jif^«<!Pti;ti«»)Mi^,  jAoi 

price  kad  it  noftbMli  £(«  ittl«.  t»t«rf«Maa0i)^,i(fif# 
itedir.  -  ttf  "the  tdo'ioiilbfi  itofeajtot. »** irtft»wil,^j^«i 

A.goodt  oUUb  to  ittM  .ptopertf.  :  Thoie  iiif4bm£Nft 
kwinMerat  ill  tbe  fUvsuArrto  dMlUenga  tiu9,ff^  mii) 
.  fikit  these  fo  a  vi4a .  dj»tincti9»  ti^mfqcHI  mtiiim 
]bn)rtag|iicopert)f.wli«th  tlH^  tevi9.i8i9oae4it4(«4iiiiiiJ 
-jhAorSi  eiiMton,.(Mr  <t«UBlee»  AqU^.  90.{  -•1ili«.i4uf<l^ 
to.the  latti^iA.  Uieic  ki^wld^  «f.aU  4|i«r.a4igMt«||<i 
flAd  diftodvtmtages  of  tfae  suly  oQt  riUMlei;  tbfliridUDfM- 
4hei]iipMrernOf  icoaocidiilg  lOV  .phKllaiBiuig^  -ttfi^ipnn^ 
iths  a^pMtuttitjt)  tibua.  tufiordedi  tiMm(  pf  iWjWI^etlr 

Vate  kno^ledge-*-theTe  being  no  advene  putj  to 
■cfaeok  <thklr4inwf9cUag8.  •.9o4riwii«r<4^iti|7iMir><«(lrt^ 
■aliiitefcan  appiy .  to  a  <n«e„|ilfp,  Aft  •innKPA'.h  ?3IP 
power  of  sale  which  is  fi?»|bt9  ,«  ,«i;ed#aff  .fty^i^ 
behoof,  and  not  for  that  of  the  debtor.  He  is  sot  a 
(rnstee.  There  is  ntf  tcoifidetice  /lwt««nnittah  4lil^ 
dctbtoir ;  and  he  hi  gshetil  has  no  mtM^e 'pHvat^'la^' 
ledge  respecting  the  piroperty  than  bxty  aQilet''P^ 
while  th'e  debtor  ii  able  to  attend  to  his  dwn  r^gfattt 
and  to  see  that  the  proceedihgs  are  fair  and  ngaiui 
and  die  intimation  of  the  sale  to  him  id  a  tan$t  to 
attend  for  his  interest.  There  is  not,  thearefii(e>  i" 
audi  a  casek  tfiat  risk  <tf  abuiSe  whkh  led  to  die  vtiia- 


agents.  •'""•'*''••''  Je»ey*.".f 

'ii  fn^  «K»^toMUM  mttoh  iMrM^^  ^«4M»>tW  |>r^ieHy,  Ai«M»v «« ^ 
«tl4hii<  iMke  ffiMlm  ^«daute»'  iir«ii>t^4-  'poiMt^ef  <beii^ 

<nar4a|i^  |lli««iSM9}r  be  Sold  form  fiKtm  nmwIiK:^ 
•«(l)fjiy»lte  4ieHt«iMe>*fl6fttc  Thie  Gouirl  have  feoogidstd 
tite  teiiiidttMi  |(f^tiiUfett'w  endlton  karvtaf^ «  pewM  of 
lfea4o4>4(Mbi^  ikerptiettamtt  oadi  tin*  mhet?  « tm- 

ueiJpvrtL>SH^''>f'<tliiaw- tff^  liitd^-lNMae-  »l'i^fat-lat>itlfe 

<liWMMtt|pB9  tibe  fitftIk|igie,cfe!r0CMi4i;  19ifc)  tl»u|i»- 
lion  toeeotaftes  HafltiaBengeaM»  ■  -tiltege  a  loonsidtraUe 
^miii'lia»  ¥0e»  a^med  to^^pse^  «r  ^wliew  a:  tuMfarial 
i(kiBg« <if dMiyMtaaeeo  lias  takea  ^ace^aqdinrlieBb 
4fti|»>«iilMtt«&t8  han^e  been  eonried  on  at  a  ooosidierrifciib 
i«^HWM^i  ilfwii/AS^rtM',  vol.  1;  p<-9#tv'  £di^'<rolv>ii.<p. 
•4m<>"£b'4iyb  «ase>  'dte  jninni^f  alkniBtdirtiM  de&«ter 
lt§<lB^  fli}ssKMk»n  1^  tseverd  yettMMJto  ky>««t|a  aaa- 
lAidSUat^  iittitf ^fa  ■  M|nii»iteine«t8t^4itid  toJfMttstt  t»  a 

iMitiiii«Ty:liiffini'Hir  pra«ie'tAaiiQtig6  iwasHhrm^t. 

-I  j9lO'€i»iM^>uiiaiilmovil3^  redacttd'tfi»8ale;'  bkt  fambA 
««i[4'  deltttdttf  letidllM'  tolbe  da^p^ci«  of  aijqr  nwkiaMi- 

mi^.  Clerk. 

V  ^    1"        I       «  f         »  .  •  '  •» 

^7<iii:*»'      ..*.    •  .,1    •    •  -;.      ^  * ' '■,  ^  *  ^      , 
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J    :•     I   '  t':tt  ■   !o  J!' 


I     ♦ 


:;      I   ' 


■  SECONi)  DtFKI&S^.'  "n-'  n.ii  •. 
No.  C!5^r;  ••  Jktnel6:t^e9,.: 

MRs:C!DRNELIA'lirOfRantfttiniiJ(it«/<'»>  ' 

agmtuft         •'     *        -  "  • '• 
Mrs  TANE  MUDIB  and  OtHMfft  ' '» 

nil    t  *in:  • 

JSfojNTj  I'Vd^  Consumption*. — T%e  plea  ^fioiMi  Ide 
consumption  tviU  avail  the  defender' of  wk  (tktM$  ^ 
reduction^  possessing  lands  under  a*  raAtorttMiff  tMSr, 
against  a  daimfor  bye-gone  rents,  ^  to  Uutt^eniii 
qf  ikelitigatim  at  which  hi  becc/ifke^'iik MidinlUb 
in  re/usifig  to  give  up  possessiM  of  $ke  ^Mdjfmt  k 
his  adversary.  '  '    »    "'      •/»!!,.»  • 

l^HE  cause  between  tbese  paHies;  taHteaiSf  ikpUM 
(2d  March  18^0)  having  been  ippeiiM;'*iib6'filiig* 
ment  of  the  Court  of  Session^  hf  ^iSclk  MtJlUlimif% 
settlements  wer6  reduced,  Was  afiirm^'^^'vM^'lHi 
Moir  having  thus  succeeded  in  the  reduelSv^  ^M^ltt* 
sions  of  her  sunlnions,  prbceeded' tb  tf  M;aM^<ii^<M|^U« 
sion  for  payment  of  a  thihl  i>art  <if  HtSe  'Vefllt  ^  tMe 
estate,  to  which  she  laiid^tiafih'^dttt  tbe'dbtd^dfftBfr 
Aitken's  death.  Upon  this  demand,  the  Lord  CM!- 
nary  pronounced  the  folfowing  iftlfiMocut*lf':--^^Wiiifc 

*  that  the  defenders  are  bound  to  account  to  thfip^-' 

*  suers  for  one  third  of  the  rents  of  the  subject  S« 
'  belled,  falling  due  after  the  date  of  the  judgm^  of 

*  the  House  of  Lords :   But  finds  that  the  deftflrieb 

*  are  not  bound  to  account  to  the  pursuers  feriuiy 
'  part  of  the  said  rents  falling  due '  before  tlMt  Atei 

*  excepting  to  the  amount  of  £120  per  annum,  which 


*  the  punners  had  right  to  receive  in  any  view,  and  *•  ^"^  *** 

*  to  which  amount,  therefore,  it  cannot  be  held  thatj^^j^'^J^^ 

*  the  defenders  have  right  to  plead  hoaafide  coiieimip-Mu«ii«,  &c 

*  tion  against,t]|«)piwcn.'  a»7nZ 

To  this  iideriooiitor  his  Lordship  added  the  follow- '^""""V***. 
Ta%*ii^i»Jr~^.M  seems  to  the  Lord  Ordisugr^ii^  oar 

*  law  has  ctnne  to  tint,  ihat,  bo  long  as  a  possessor 
*■  cann9tfbi»iBM4  tp'be:iii«Mi^jSefein£eiindng.to  give 

*  -03^  a  subject  to  faia  adversary,  be,  may  appropriate 

*  the  fiva^^ifniC^  himdf  niheti>^^])lri£ty>to  aoamnt 

*  for  them.  Whether  this  be  an  expedient,  state  of 
•)'!ltJAfti)(H^9  {^.difiioient  queatirai;  but  siu-h  setans  ta  be 
\fi  tilhWtoPiriopai^'W'-  o£  Scotland.  Now,  it  is  impossi- 
,^4ilft]fte\tb9rl4i=dOr(lina{F- to  tliiiik  tliat  the  defen« 
UrMAwv^^tUBAiue-Were  'MiwuiUiJUU'  in  rcfu^ng  to  give 
t»tH|i|ll|ib»  fl»l^«t  -tiH  *he  «attW  WHS  fimilly  determined 
o^  R9l|4iiMt  Oii^Ja -the -fieuse-J  of  Lords.     He  doi-s  not 

*  think  there  is  any  reason  to  say  that  they  litigated 
'  malafidct  or  with  a  view  to  profiting  by  drawing 

t«j4*I«ntt»f:W4*'.4t;th^  w;QiiMd.  noti  Jiave  litigab^^ 
-.^fJ*|B  MPe.K^V^t.if  ,thft,rent9,^^|d,..^^e«^  s^iwaitrateil- 
h*nAWk"fl*I»Bjr  Utig«ted  witbo^^t  <»<i^y%^,  so  tliey 

-i''iIlirti«q*eH|i9P  i^  thje  ^d.sif»ilar.(;aaes  hf^^p^n^ 
.ftl«|«»i^j»Wii(i9i^,iTl*etiKir,ibfre,iiruly  ^Ks^^fpna'^e 
.N|C«88*ppMoni©f  tfie.fi-)uif8,4^e  l^prd  Ordinary  might 
iT.'h9iv«.!tJlP«^t  tttAt  no^nwL.ca^A^iff,^!^,  consume 

*  «ny'tbu^*  when,  he  doubts,  or  ;8,in  r^pn  bound^to 
-*.  dtAiht,  his  own.rigfat  to  it ;  and  so,that  no  party  can 

*  hoftBijfi^^  eoosume  firuits  where  he  either  doubts!,  ifT 
*-,  ia.ia  reasou  bound  to  doubt,  his  own  right  totlie 
*■  BUtJiject  yielding  them,   and,    consequently, '  to ;  its 

,  Utmjt^i  i^^,;th«Te£orfi,  tfa^  there  c^n  scarcely  be  bo* 
vtnl»*jW«  «!WUBun^on  by  ftjje  person,  in  as^y  case,  after 
/ittbe'imluwt  i»  cl^iipe^  by  ^noth^r  person  i^  a  serious 
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i«  junei««.<  law-suit,  a&d  on  grounds  which,  in  tlitth»  are  go(Ml. 
Moir,  icT*.   ^  ^^t  surely  that  is  not  the  view  taken  in  the  ded^ 

Mudie,  &c      <  sions.'  -  ^         •  <    • 

camumpikm.  AgeiioBt  OuA  interlocutor  the  pfurtoer  neffy^SMA. 
The  argumait  and  authoiitite  referred  to  hj  hoth 
parties  wem  4mh8tatitfiri]^.11ie;aamaraf9(pl^T^  taae  erf 
Vans  Agnew  r.  the  Ead  o£  Stair,  Itbove  reported 
(No.  91  of  this; Veliwi^  vi^  this  d|ffipvtAi«qf  |vi^,  ^ 
pursuers  pleaded,  made  the  present  a  more  £EiTouraUe 
case  fear  them,  viff.  that  the  judgoimt  of\thflLB(Ef|iff^ 
Lerds  m&ady  affiarmed  ,the.  iiitdrh^ciitor  tfif .  iji^lf^ 
Qrdii^cy  imd  of  th^e  Coprt;af  Ses»m^  is^hii^  >i¥p((f|^ 
4M»4efo|ide]:8\<)0  x^tora  .sufgects  heh^ng^  t^x  ^Op-* 
nsfWf  gf  .whi^hthey  J^ad^  %qi»^wip;itfDtix 
mm  ;Ui  dei^ite  oif  the  ju^uent  of  ^  thRxCf^ii;^^^^ 
4at«opd  ag^nat  the^i  4ufi4g  the.whpk  ^^Wft^  ^^M^^ 

Lord'Qidiiisrir.  Jduckeuxi£*    •  •  AoLi  DeiM  of-JFjiuuktu  i 
stoim)  cft  ttutherford.         Alt.  ^wyUL^^^  uree^ 

W.'.Si  Agoiu*       Jf.  Cleric.  '  •  •^•••'"»  -nV,  ^m^-j 

'  *     •       '  >  .  •  *  •  ..'•.  "t.I       V  t    ..-£.,.    • 

*  «      A      ft  .  1  ftti 

0 

■     '      ■    •     .      r    f^:    "♦'.'?  .'i 

•  •'      •  -  i  •.       .'         ;.:  'J.    luA 

•'"•■'  "•    '.    ?  "-^  ■■    ■•■>      ;.    •.     'L'-'»  ..•    V  •»■   '  i<h  1'',    •'« 
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FIRSt 


^  ']9k'iici]fflBAT  (Graham  «Md  otsiiieA. 

-'^ik^aHng  Hie  acU  mtfid  enihskmf  upim  whkk  OkS 
^' mUhAfeftet  wm  iofbrftit  kU  Hgkt^  *^  u  getnett^ 
tfi^'inte  <  t6  miff  ikft  of  deed  fieftby  JMititdtd 
'^'ii/hA  l^hitgedlj^^  ^^ffflcient  to  cover  U 
WfUim  ogMMt  tutting  ^pkmted  ftood^  imd  a 
^ggtttfo*  id  reMt  ati  and  keep  hi  tepaiti  Ihe  mstn^ 
eion  house i  ixUhoHgh  these  were  ifUerted  iH  aH  npeif 
patt  of  the  deed,  but  bote  to  be  *  under  the  trri- 
^^Haamtd  reeduHkie  ehtuu^  hifore  wrtUeit ;'  Mui 
faundi  that  Oie  prohibition  ogainH  tUtHkg  pkmted 
Hfood  applied  orify  to  woodpkmted  bejbte  ^  deatX 
i^tke  Aitailer  /'  ofid  iffluit  the  tH^igaiiofi  to  i^eeide  at} 
*  and  keep  in  repair^  the  mimeionrhousei  didnotpre^ 
vent  the  heir  in  posseesiod  frofn  taJdnff  down  Ad 
iiUtneion^Aouee,  prodded  he  immediAtelf/  after  ImXU 
a  new  onSf  either  oH  the  same  site,  or  in  some  equal-'* 
fy  suitable  situatiim  on  the  entailed  landst 

1%£  late  Geo^  Molr  ^eetkfed  a  deed  c^  entail  o^ 
his  lands  of  Ledde^  containing  an  irritant  and  reso^ 
Intire  dause,  deeliuring  that,  if  any  of  the  faeirS  <^  en^ 
tail  shall  contract  debt»  use  a  different  nalne  aAd 
ioins,  alienate  the  landd,  vary  ihe  orde^  of  succession, 
lrc«  or  do '  any  other  act  or  deed  hereby  forbidden 
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HalU^ 


90  June  1886. 


Moir  V. 
Orabam,  &c* 


and  dischargedt  or  neglecting  to  implement  and  per- 
form^  as  hereby  enjoined,  the  said  debts  and  deeda^ 
and  all  and  every  of  liiem,  shall  notxmly  be  yoid  and 
nidi,  in  so  far  as  respects  the  lands,  &a  but  also, 
die  oontraveners  shall  forfeit  and  lose  jtheir  n|^ 
and  interest  in  the  said  lands/  &c.    The  entail  &r« 

ther  contained  tliis  clause  ^—^^  And  it  is  hei^eby  fin** 
^ther  provided  and  declare,  that  the  heirs  foresaid 
shall  have  no  power,  and  I  h^eby  prdUbit  and 
discharge  them  from  cutting  any  of  the  plaaled 
wpod  upon  the. lairds  and  estate  foresaid*  e^sioeptsudi 
part  thereof  as  shall  be  founds  by  de(C9?ee  of  the 
sheriff  of  the  county^  on  proof  by  pefSiMOS  o^  loMMfn 
(^iU,  to  be  on  t}ie  depay ,  fuad,  wheii.  any  .8«^  At* 
cayed  trees  are  cut,  the  heir  who  cuts  thrift  ahaU  be 
bound  to  plftnt.of  new  the  like  aun^bw  •  o£i  tcvM'at 
1  least,  an4  sufl^iently  to  f^nce.  andtQ^  .n^.ttbd 
young  plantii^g ; '  but  the  said  heir  shall,.  mi!reptil|is 
leos,:have  full  power  to  eut  the  natural  yfotA-.^bm 
ripe  and  fit.  for.  cutting,  they  filways  Jceqpig^tfae 
jwt^^0wtk  properiy  pTDt^eited ;  M^jtjie  km^^ 
pos«ess|o^.0h0ll  be»  and  I  hepreby..  bind,  wdi  4bUg$ 
him  or  h^r  to  make  the,  ifiiiAsion^lK^lise  i^fluJifi^ 
hi^  or  her.  domicile,  aqd.' ordinal  dF?}liflg-^94¥ii!W4 
tp  live  and  resjde  there  with,  bis  or  her  SamLj^  ffk^ 
tp  m^inftain,  uphold,  ^d  kei^ithp,  ^SiidTnAPH*^ 
house,  apd  .the  whole. c«BS<;efl,  i^.  tlio^ovgh . g«94  X^ 
pair  and  8\i^ent  oi;d?Fi  and^^t^ese  pnji^lii^c^ 
conditions,  and  obligations  as  to  cutting  the  said 
wo<^  keeping  \\p,^  maQsk>n4^nse  ^nd  o^i^^fpii^ 
living  and  resi^g  therjd,  ^e.  h^^j  (ssxgrffisHY^  dt* 

[  dared  to  beund^r  the  irritant  and  msolntive^cofMiir 
tipns  and  clauses  be^re  wr|tte« ;  iqid  that  ib^.ui^ 
observance  pf  th#  p««ne  sjiiall  vw^  the  rjg^t  o(.  %), 
cpntrav^ner/ .  ^   ,         .  ,..  ,4 
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lATktaeof  a  reserved  power,  the  ^itailer  after- ^^^n^^^*- 
iMa^s  executed  a  deed  of  alteration,  which  contained  y^^  J 
<h]0  diause* — ^*  Atid  farther,  I  hereby  grant  MbertyG»*>«ni*c. 

*  t&  the  heir  of  entail  in  possession  to  cat  such  fir     nu^L 
^  trees  as  may  have  been  planted  for  the  purpose  of 

*  training*  up '  the  other  barren  wood,  and  that  so 
^  Mkm  as  the  salid^  trees  shall  be  of  no  use  for  that 

*  purpose;  and  also  to  cut- such  barren  wood  as  niay 
^  lie  necessary  for  refpairing  the  houses  on  the  estatie, 
4'slM'fbr  fkrming  utensils,  so  far  as  the  heir  of  entail 
^'inaj^hfaTe  occasion  for  such,  he  always  planting  an 
^  bqxiiA  number  as  shall  be'  so  cut,  and  preserve  and 
^  train  trp  the  sattie,  and  to  thin  the  planting  where 
^''iiecessary,  care  being  taken  not  to  commit  unnec^s- 
•••  bafry  "wastfei* 

*  The  I  pursuer,  the  heir  of  entail  in  possession, 
bi^u^  the  p^resent  action,  in  which  he  called  the 
eOl^  h^slrs  of  entail  as  defenders ;  an^  concluded  to 
httV^itlfbund  and  dedared  that  the  above  prohibit 
tlMis  against  cutting  the  planted  wood,  and  the  ob- 
Hgdl^on  on  the*  hei^  of  entail  to  reside  at  <he  mansion- 
house  of  Leckie,  and  make  it  his  or  hier  domicile,  and 
to^mainfain,  ti^Aold,  and  keep  up  the  same,  were  hot 
sufficiently  prdte<H;ed  by  an  effectual  resolutive  clause ; 
HM  that  the  pursuer  was  therefore,  entitled  to  cut  and 
^ijyt^reise  every  other  rtght  of  property  over  the  said 
Jlfcnfted  w<k*i,  as  fullj^  and  freely,  in  all  respects,  as' if 
fhe  feaid  deed  of  entail- contained  no  such  prohibitoty  * 
clause:  and'  that  he  was  not  bound  to  reside  at  the 
ifaansion-house,  of  mViintain  and  uphold  the  same ;  6r^ 
if 'it  should  be  found  that  the  'said  prohibitions  Were 
protected  by  an  eflfedual  resolutive  clause,  that  it 
fibonld  be  found  and  declared  that  the  prohibitibn 
agaiifst  cutting  wood  only  applies  to  wood  planted 
by  the  entailer,  and  does  not  apply  to  wood  planted 
since  his  death  ;  and  that  it  is  lawful  for  the  pursuer 


piskuw4ci^  Bpmih6aame8ite,cr  nyop.aiy  0t>T»imifaMinftw» 
y^^     tion  on  the  entailed  estate.  \i.?  i 

la  supfKift  nf  thifi  fioliaD»  tfaerpwmir  pimdul  m 
L  The  resolutive  clause  is  not  gwHonh » ImtdOirtaiiti 
pbii^eojail  ennmemtiML  of  att  the^aeta^anfl  wiiitoiliis 
Vf(m  which.the  opntmvvner  js  to  fiwfirfliiuaiiighfciv 

«atti«g}Woady(tifc.$iiittd  cxiticiliudiBg  tbatitfaMtrprdhb 
^^itiiaifl  an  dedand  ta  be  ^  vndw  tita  irtitjttiti^lMiflb 

.  Xfae^eaphitivoclauae^ieugiappcUlyita^ 
deciaioa  Ia  the  oase  of  TiUtoauitiy  vii  othaMhl 
tbe.Qpwltkm  isi  ^nses  «o  woitkd  tBcaabaedimAf 
dirtda  therein  aamed^     AUboBgh  Hift  aatafiat  ^laii 
power,  to  imeiTtfinrthar  pDoloaittfiit  fety/osttdfln  tiuM 
fmlber  proTleunuttweM  psotoctad  1>}v;e»  sepaaa^w  Mm 
Jutivo  clause,  tlmjr  will  act  he  ftdUfibid^bf  MonSeii^mi 
to*  A  tm^wm  speeiaL  Msohitiira  ^  clauBe«  i;pea9ab|a:£aoiB 
its  tisrni»ofiiiiQhidiiigthe]ti..     .  .        .     .j  i;ii.   i;:iijuid 

IL  Eren  if  the  resolutiye  daaae  wieos  lMU>^^iK|i|j|i 
to.  the  iprobiUlBOBB  m.qitestiaiiy  the.  pn^hfidffimlke- 
ansctiQg.theciittijIig.^wixid.ia  liimtoiita/ihbiMal 
v^chiwas  .plantai  apdiimiatiptflooa/  atitheiiina^&lit^ 

f^itiSler's  deaih;  and  €UiBOttl»os|e«iedito>^1»lod 

•^M^mighl^  be.  planted.  Jtiilerwa^    iPMUliitkb&iir 

Wtttils  <aimoti  be:  iCaxaMdi  l^egwnd  therittnnt  Ialte| 

71ae  f  n^Utipnapptii^.faan^f/tOii^  ^lOoirtediMaflil 

f  .Yl|ffAt]iW»^:lM4»<^»Qi  MUte.  to 

means  the  planted  wood  then  upon  the  ffMbn  «td 
t)|iiA  «mbe  n^igranAi^  U! 

.  WMit  jTfipiurd  to  the  manmAfbiaiMj^  oFen;  Jif  tiie^pb* 
l^lon  M!^  df ectiial  aigpalnst  tlm  hmr  .to  kei^P'  Ae  mui- 

md iioffic^  in  vepaiTi  ihis  ci^m^jaipr«Mt 
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Inv  dMm  pifltti^  dMA  the  hoittp,  And  liottditig  i<*ni»»ti» 
^eir  oone.'  >  Th» iWTiwgi  of ^ flie jdausfe uti^ ^to  •••wurej^*^^.'^,- 
tiw^pieBiiiMMiieeiof  ia  nwuwwiAonse  «ad  (afficfgidn^U^  GwAaar^to  ■ 

I&  cMteiM(  ag«lii8fe.tU8  adicaii  it*  ^vw  pleaded  for 

.uii  ^Fbut  tket  pmbiUtloib  and  pMvi8icn»iin  quMttoa 
^^&0m£^1ar  V^^tttML  hy  tfcti  gentiia  tetMlttit a 

riiQiWinimtlaiif  tkat  tibelidr  doing  any  athar  4Kt>of 
dteAliiaRd^  ^  Jbiiiddea:  and  £9^arged^  or  n^taolli^ 
^  to  ikiiitaiDMiit  or  peiten^  as  faeiabf  M^^to^^  aliall 
CuAM Itif  tigbti  ike*)  aadtiveM^ia  fionfatr  aaeq^ifss 
iwliiWtiiitt  lliat  ^a  pmhibitians  and^^oailitioiia^ift 
igiUMlMiv'  dn  heMlqreoq^Mirigr^^dedbreditoibe  u^ 
4}4ibwtil4«t  raft  rtaohiii^e'^ondHionaaiid^iAtU^ 
&<late  naiitai/  ^xAtkeAeei  flirtliar  daofanfee;  in  dt03[ 
liwt^  t«i»is>;  <^  that  tbai  (oosMtfaiervaiiea'af  tlie  aiAmd 
Vididbi'iiUtlii^flgiit>af  Oiieaimti^  TheMSOla^ 

UmikUi$eiiB'getU9Bi^ and'  api^Maipiata  anaj^ aot  ft>f^ 
biddw  and  dischargad,  andto'tibe.a^i;ldcb  of  avtsry^ 
4li|)Iii^(itial ia-idie^tiitail;  ^i  '^  •"  i  .I'l 

^H^iKHSatiib  U  no' roam  >foP;tha  ^Btiadicin-  thattli^ 
jMiiibii]Ary>diiQia  a^  ptoated'  troodriiiir 

«attii'a>d«ath^tfe»  fvahiU^  i#d]»ttailtiiig>«'atiry' 
^iafttka  ipUaMd  wa«d/'iRMihottrt»nnjq  idUifli<^a  to  ttuy 

^iaflMaditMd|i6  laiialrcika^QppMiM  of  ila^^ 
1(ltih^ti»ipa^aiitteAtaib«tiitt>4iawta  ^^wfcMiri^  tfA«t^ 

IIL  ^^RM4iki%«i*ib^^tajiai^^  anm  km^ 

'  itftMMdghi  goM  >riydUv«nttnfi«4kiaiUr)'dhl^^^^  impHesV 
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Mou^a         thetniseMTiiig/the  Jc»efnigiiiip{ affi vonie ']^luie/)rot  Nrib* 

2«aiMR,     done  by  the  precedisg  olause^  so  striody  fffifiirrint 
the  residenee  of  the  hnr  of  entail  upon  the  e8tate« 

The  Cmrt^  upon  adTishig  cases^  pranonnctiftte 
flawing  interlocator:uj>  Ftad  thattthd  dtauae  oq» 
'  tained  in  the  deed  of  entail  libelled^  prc^biting  iht 
'  heirs  of  ^tail  to  eutthe  plOAteA^vM^^wpikl^ltit 

*  said  lands  and  estatie,  excqit  in  86  fai*  as  liU'tiiiet^, 

*  and  by  the  deed  of  alteration  thereof;  aUowedi  is 

*  protected  by  an  effectual  xesolutive  clanse :  And  that 
'  the  said  prohibitory  clanse  relates  exclusively  to 
^  wood  planted  by  Gteoi'ge  Moir,  UtA  ebtailer,  and  doeB 
^  not  relate  to  wood  planted  since  his  death,  or  which 
>  sbsH  liereaflef 'he  planted  by  any  of  the  ddWi^aiMt 
'  heirs  in  possession  of  the  said  lands  and  estate ;  and 
«  that  the  punnier/  •or  the  >  Ifefr  'o(  'taiMe^ ^Hk  poeses- 
^  sion  for  the  time,  is  entlt)ed>tOcut  and  exemse  every 
f  oilier  i^ght  dT  prc^perty  over  the  tkifl  hMbdH  ^ploUtf 
'  since  the  death  of  the^  siMi  €heor|^  -MoiiC^ior  which 

*  shall  thereafter  be  planted  on  the  said  land,  as  fiilly 

<  iitat^i^;  itK'  atH  Teftp^cts,  a»  tf  ihe  I3i^4d0^  4)C'  M^^ 

*  tail'  c^MaMed'  no  "sodi'  pMhiMto^  ^tanse  t^  And,  itp* 

<  '#ienvtind  that  Hi^'ckMsc*  eohMtnifedvin  thfe  sidd^dM 

<  of  entail,'  d^clafing ihM 4)he  h«i9  olP  e^tMlv iB^^poi. 
^  s^88i6n>oiPiftie  said  landir  and  estate^shall  be^^ioidld 

<  a^dob%lg«d  f'td  Aiabd^lhe  nMaslon4toi]M  <)0  hfUMe 
'^  htfi  Di^.h^4oi»teile,  d)^  vs^ttnatydNtelfi^^flaiei^iod 
"^ito  lire^wA^iKSide  lltdrh  with  hio  iMP>her  ^Amily^JMd 
*^to  maintain,  nptiold,  and  keep  up  the  saidv^Muuliu^- 
^  hotiie,  and  the  whole  offloea,'  in  tltovoi^^  good  le- 
'*  pair  and  suifioient  order,'  is  protected  by  an  effec- 
« iml  itesolittlveadatise  r  But  find* that  it  is:aadr:8hdr. 

*  be  )a#All  t^  the  piiwuery  or  thi^  hair  of  <nt«il  iflpds^ 
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of  ^tin  sdid  entatted  estAte  itr  ^e  tin^  t6^  ^^^^  ^^^ 
'  'Mim  ^e^wtp^dm  inresent  viBmkmAmiBe  Mid  offieee  rfx^^ 
^  iMki^'^prOTidea  that,  m  lieu  thereoi;  he  or  6Uch^"^»MMs- 
'  Mir  flfaodl,  homa^^fide  iiamedittely  tim-eafter,  build     7«iMu 
'  an  eqinAfy  goodtmanrioiiJioafie'  and  offices,  eithec 
*  upon  the  site  of  the  present  mansion-house  and 
^  ^oScm;  ar^t^on  aay  odier  eaitabie  situation,  on  the 
'  aaid  oMailtd  eMate ;  And  decern/ 

Xeni  JlfeadMAaair^  OidiBWjr.   .  Act.  Mamrifff  Skem.     «f^ 


...^j^nfJMf  W..^A.A{^D^        Alt.  Cockburny  John  Wood. 
Alex.  DotiglaSf  W.  S.  Agent.      Sir  U,  DundaSy  Clert. 
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JAMBS  OLEGHORNi akdOshbbs  : 

WaJuUU.BimMEUj,  W^S.  Ain>  CLAUD  RUS. 
.<-,..  >r     .SBLlj,  Aeew—taat,  hia  Tcu$tee<       .    ., 

RaBAB<AiriONC-^l«  Z%e  n^^tmt  ^/!ir  0ne  who  mIU l4md» 

i\IIIi  'C.  116^  but  with^t  ^baervmg  the i.reffuMe 
^fmntfi  nfdU&l^.toJkepwrthaMer^om  that  (ftoe&unt 
2i  If^anactkm  cgmmt  ihfi.Mmepenw  (mhokad  also 
.altttd m statmiMif  trwriee, imtkfmt  fu^^Smg  thedi- 
fireetiMsli^^  statute}  comluding  gemtalbffor  dch 
\magek  amd reparatiomjJiniMdtkat  tied^Smder  tMs 
^matSaUe.in^danu^Sfi^t  hmttretenrngt  ti$a  qmeMtm-ai 
^4$nfetitkm^'lkepriae.. . 

TfiEia^was  an.  action  of  relief  and  damages  against  Mr 
RaddeH,  oteduding  that  he  was  bound  to'  relieve 


m  JBSJCHSIDMB  .or  iftOE  JSn  US. 

^the  :|pwrsuiet8  fnmiBn  Btitkm^^  le^wCieii  ^mttUm' 
.  tira  imi^i  )9eBi0rBigy  mtotd  «gfi»flfc  Ibtmrat  tb&JiiMNM 

Baronet^*  (idde€mle^r^hi;^..ett^umiAikK^^ 
pendenoe,  &r  8eMii9«it(6  4teriSftie  ofiipililfiois  t^le^itiqi 
taikdcstafe^ofStobte^  «2(hi(3h  fa 
m  WiHimn  BUott  of  fitvU»  fi>rf<ndiknptvMl  lofljttie 
land-tax^  undtr  tiie  40  Gto«  III.  <»9(^iil]6^u«|id)i|Mt» 
chased  by  Sir  William  hiiiiBcl^.aiHl.aftenralDdfiR4pld 
bi^  htiii^Jtb'«h6*(|mpstMta  9  BxiditntKitKiibigithaibi&mi^ 

nmigts  «iid  cvpeiiceft  thab  tlit  pvrauefB  faans'mstailedi 
o]:itni|ght'>«ut|Khi,  i&  cioiiBQguttnoe  ii£  iiiie^'ieR^ilHi  UL^e- 

dttdiori;^''''*: "•  •  ••  -  '-  :;»  ^;'v''.oti  .rui 

Thtt!groun<h  altha  actton* agaiiistlfr  RiUa  jme, 
19^  That  lie,  as  ^«^«t  iibr  «be  wUar  o£  iUt  dindi^tltf 
toikhctlHj^ /the  praeeeditigg'iii  tfae'fll^Iii^^ 
tuie^  utidiir  the  act  of  Pariiameolv :  >WHSr  ftooBd^teita- 
demnify  4iie  pnsaera  fisir  AeMDac^tpiBas  Midsrpqm- 
obseirvanee  ^  the  fbrniai.  aad  cthefri  liqjamteknfnf 
scribed  by  the  statute;  but,  Si%,  That,  at  ttt^iMiC 
he,  aa  9tatuioi9vitrltttBe»  bwuia  ittir^y/jHdhle^Jiffiin 
the  ttK»AdDtsi^''hiti  lappoiutaiitfiit^  'to{  aj^ufaMftb  InmJ 
camedi'ihr  :>ih6'4tte«iUid!ftithAfl)aii|»l^^     y^>dHl 
tuna  (if  moAef 'the'iiiiMlfl  nceiTetteijtfattilic&araoler, 
at^illia  pitwiof ^ther^laads  wddj}>  ^imoBBibe  fribeJhad 
11^  ham  yttidtetoiMiD^Baaib  of.  JSngtand^Oqi^ldbriRidv 
Ml,  Ifti  M9kfe9ldjr>z6q«te0i  b^  dwj»t/' uuLtiiu  ouj  ^m  ' 
t :  Via  ^eftttiM  uma,  latf ^  Tfaatji-iii^irii:^  tbuMUaiot 
itgifaiti^>8te  wWittiam^Mtlie)  pontianiiMhiaiiiittVAo 
dfiith^MialiBmr  ttgaiatd  Mr  «Mdctti  ^UiOmmtfiml^, 
hid  te^inaglaetad,  jjkr:iraa>QBlyjf|BHHt  iMli>  yni^ 
rigfMte  ttiat  they'ecnilA>faaiiie4myi^i«iiiiao£^^ 
SUdl^,  Th«daiifttigaipitteim,ia;:h».dni:petlitjQ^^ 
tfi0,  «ra|/equAll)^<ttii^ilUide#i  -Far  tfaof^^o^ 
ilttitles  ia  theipwcd^Kliiig  andir/fheL'tall^jfthe'trailBe 


Hmhsks^t  ffiitafly  fctudnpeibmifit  be  was  apjMimteil }  q^J^^i^ 
aady'^ts  to  /th^^nrnmer  in  wbidi  tbs^  pliot  >  was  inq[>Hed»  ^Bddriit  4tc 
tiiia  .iras'Jidlf  JoKnte  to.  the  pumieni»  it  fa0ifig'«^ii«3Mf«^  ., 
puittriy  ateted  in>  te  •  eaiwre)vaac«Et  t^;  theai  tbfili  iSir 
WllUam vSltoit  ]i«l;iiat  poiil  the  prioe^^to  Mr  RitUWli     . 
tdJdntJMi^ofaiilsDtlitomapidded  ii  in  teniia  of  tke 
rtBlpite.^  >aiul  ihqriy^re  tlMrefon  bnmd  from,  ptakiiig 
Mijeidiftefct^Djim.tiMt  groim^ 

•iliB  11i6t>ii0tioii  of  nduction*  :flM  C€(|urt  DediiafML.t^ 
«le^l^Ml  VBiioaafipoeiiil^groiUidSfthMe'^  which  iMom 
itt^AsMtennifi-^^  9im^  Fiiicltb«t/di0||nritoiirMMil 
«  peid  iHtitrAftBaak  ii£ JBq^^iBnd^  ar.Bfquirrd  IV'i^Ae 
^  act,  before  gramtiiig  d&ipcwitians  to  the  purdtancns 
*  fftM^lFiaAtt  ^ovidedf  bjr  tibe  tennsi  of  ttbe;iltet>08i- 
^iilgoario  the  defienderi,  tbat  4iiey  •  smre  jniMle ..amift 
^'dttt  AsiffktrlMcliiitt.faeaii  .A)U<»re4  oufe:  jtato^  Find 
< .  th«b  the  ^Belem  in.  qmstion  wset e  nerer  Mported  tou  tw 
^  .fliquorBd  fl£  iv'  the  <iH>iirl%  &Cc'.  Thii  wterlomtQl^ 
in«alkar«8fda  adiieiedito^  9th  F«b.^l^ 

.u^aieniftdr.  In  tli»  aotMDagaiitttiJVIs.JUddtUt;  the 
Lend  OiniBqucf  pnmouMd  tlieifoJldv^g/wtcvripcM^ 
iatn^  iFiads  thftt.the  dfefender^  Mr  Hiddisl}^  nw 
t-vona^M  ithei  paiAmB  .of  JSMMdl  4n4  ifiyyUcmi  .wbc^ 
^laitted-v ilte^agBBts  afithe  Jato. S>£  WiUietoi fiUotfk 

«  of  the  entailed  MMe  ofi  Stohbp  i  >  a^d.  %lb  in  ,1^ 
^iaditiihial  diaraaterf  h<e  wafi  .also  namei  .byr,  Sir 
'  WillianiBttattw^rMliee  indac^^t^ 
^'patfBmi  Finda  thataottaitt  paata  of  tha.«tateihfiie«% 
'idng  hem  hm^ibt  40  isaks^  Sir  WiUian .  Eliatt  Jbe*« 
^lcatna:theptardlaasr.hifnad&i&tidillft^  !irMfti9tt> 
'  faqriag  tin  |Bdca»  addtheaaid  irortiaw  ef  tba  ert«(» 
'  hgr  iniMte  bargaim  4o  MeoMi  Caoghom  aofl  Wilaqs ;' 
'  iMetthe  attle  to^ir  WiUiam  Blibtt hW: been ^i uside 
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'b3r  interloeutar  of  the  C^mrt,  diEted'Tds  Jiindalt^as 
well  as'theinibsequentamTejWMtstotlle^Kffl^ 
iroln  him,  in  a  pifocess  of  tedootloB  abifae  iislttDe 
^  of  Sir  William  Fronds  Elicit,  tbe  heir!  o£  entail  jmr 
in  possessitm :    Finds  thlit  the  pimduttarft^  ein  ben^ 
conTened  in  the  said  peoe6$s^  v^amA  .^' BfBaaaukm.it 
relief  against  the  defender^  Mr  ^  HaddeHi  omudiding 
that  he  should  relieve  Haem  vf>  Iha  tfeteswl  firoite; 
and,  if  th^  succumb  in  it^'  tbdt  Jtetak^nUnbaJlidie 
in  daMiagea  to  them :    Finds  that*  tke.-fsalei  Mvcfir 
William  'Eliott;  and  the  ctmmyances  AomnpittHat 
him,  have  been^set  asiifo  upon  a  eoayltadjiaiewrtrf 
"an  tiie  irregtilariti^  therein "emnncsaiai^  nidinDt 
Upon  any  one  at  more*  of  tiiehi;'iiiat!}i£)tiitae 
th^  six 'first  can' only- affeet  the  defendBf 'dUBlis' 
'eharadw  of  agAit  for  Siri  William \Bliottp^aad^A^ 
seventii  and  ninth  in  his  diaracter  as  tmsts^  tete^ 
the  act  of  Parliament:    Finds  fliat  it  fa^fheni ttfd 
down  by  the  Court  that  the -purohaaerafroBf  Sir 
'  WHUam  Bliott  could  not  be :  hurt  ^byvrany!  Idhgid 
fraud  on  the  part  of  Sir  William  Bliott  in  00^1711^ 
through  the  sale^  if  tte  imoeedinga.had.bcearAi^. 
Uarlf  <  tHhidHcted  r   Finds  tfaatMHie  pqraiiera' hiiitkEs 
aetien' of  relitf'have  no  direct  actien  ogainBt  tiwde* 
'•feiidH^  f ol<  hl9  oonduct  as  the  agent  for: ffirWitttta 
ISiiotii  fitnd  f  that  their  iimn  agents  were  bDimdi^o' 
examhi^  afad  saAiMy  theiliselvas  aste  dhe^vdidi^ef 
tfaeiiH^d  utKde)^  Ippftldi  their  fssrehases  ^vncre  nkaib  y** 
bnd,  although  that  ^itte  has.  tumad:  oiitt/fiadif  He' 
dAiM  <f(^r  rMl]%stf  liM  s^iMttiie'*Kll6i)  andrmi^ie' 
WgkteMKtei^  own  agents ;  but  oamist  lie  i^ponsbAe' 
private  agent  of  the  seller  Ibr  aaen.fpnhittsitiU' 
mistakes  or  inadvertencies :  Fmds  that  it  has  been' 
ascer(ained,^'b^  <the  intsfipcttlidr  >af ^ihe  v^kmH;»<ttat 
Ubi  ptimuors  ytw^  iittMle:^4twaYe  tfaBt<  tb^Katt^^ted^ 
»ot  be^^fi  ^fMlmred  oat !  iSnds,  as  'te  the'-sfamih* 
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SiMifA i tim^u fiiMlii^ 'wfakh « appljr<  ta  ^tbe  defiooder, ^^^«»  tt^A. 
VMr  tiRM^eiUy  as  -^tragtoe^  that.  h|8  "dntyv  4^^  J»«A>ciii«C*«w. 
S;m8  to  Kcoire' payment  irem  the  purdifiseri  idt  ihe^i^d«^^<^' 
^wde»i  in  f  yktue'  of  the  said  aet^ond  p^>th«  amount  j^^^^^j^ 
Vinto  tibe  9ask  of  ^n^buid,  and  th«  ceei^q[>t  by  4|ie 
^.eaahiBriof  tiie^banfc  i^  declared  to  be  a  sufficient  ^^ 
'  jdiarge^to  the»  trustee  as  well  4»  :to  the  •  jnirchaaer/ 
\^^mboiifi  ^tkeniontitiied  to  demand  a  conveyaope  ftom- 
^.)Ae»heir- of  entail::  Pinda  that  the  pnrchvaea  made  by- 
^iibotb  the:  pumx^rs  were  made,  net  fieoiD  Sic . Williai» 
^.£lip|9k^':ae^heir  of  entail*  and'^r  them  as  pimcba-^ 
l^iBenr  nader  tjam  act  of  Parliameinty  but  from.  Sir.  Wil- 
^tdiam'as  Ibe  pinrchaser»  under  the  act  (tf  Parliameiit/ 

*  ^teertain  parts  of  the  estate  of  Stobbe^  and  as  hold- 
'^«lg'jth€9Bi  iafee  sknpk ;  and  furthei^  while  the  pttr^^ 
'^Mien  saw  ihat  Sir  WiUiam  Eliott  had  not  as  yet 
' .  puA  the  price^  nor  had  enabled  the  trustee  to  cofia- 
^1  ply.  with  the  act  of  Parliament,  they  were  content 

*  xtc  pay  to  the  defender,  as  trustee^  in  order  that  it 
^umi^xt  be  applied  in  terms  of  the  act  and.  warrant  of 
*;L;the  £!ourt :  Finds  that  the  price  so  received  by  Mr 
<.£E{juldfiUjf  ahh0i^  iMt  pittd  i^  the.  Bank  of  Eng- 
VJ^nd^was  i^pplied  partly  in  paying  ihe  iand^tax  and 
f  ^bts.  aiSeciing  the  entailed  estate^  .under  warnsAtsi^f 
V  this  Court ;  but^  in  so  far  as  any  part,  of  the;  said 
'  price  has .  not  been  w :  ajH^iied^  fiad9  that  Mr  Bid- 
*i  dell  will  be  liaUe  to  sepeat  and  pay  back,  the  same 
^  to^^the  poxsuera^  whef  a  propw  ]NM)eessto  that  effect 
*'ii8  instituted  ;.bat  that  such  claim  cannot  be, pur* 

*  sued^ander  the  present  action  of  xc4ief  and  damages; 

*  ^  therefwe^  sustains  Urn  defem^i^  assoilzies  the.de&n- 
^ider»  and  deomis,*  &c. .  .     i 


r    • 


....2%^.  CW*/ adhered  in  ^neral  cte  the  wterloGu^or 
of  .the  liord  Ordinary^  But  ^swie.of.  their.  l4Qrdships 
dMibted  as  to  the  last  finding,  with  respect  to.thdin- 


•m  DfiOISfOKS- or  ^BHfi  HdL 

ao  9«ii»««Bftx)Mii^piiefte^  dakut  hf  rqMllti<m<4n 

»■  EMdd^  atcjriy,  a  ga»6Ml^  JMiaervatittii  <>«gtA  19  te^lnstiiteft  ufibe 

«'  ^fritttferioiefttoir  <tf  tll^LoMCtetoAy^ateiuia^liafttf ; 
'  tMit  ipesevVe'  l»  the  pnHUMf  t6  lA'iiMuA*  fA'^Ottftt 
* >  aiif  «at«r  «b«B^teiit  mHaa,  «^  'tt|i0ir^«itK6iiKM«llie 
'  price,  or  aiiy'^a>t>«|»eiteof;  An*  wMeh  tM^li^ipifee 
'  sold  hy  public  roup  on  7th  September  1808 ;  and 
^  M  ibt  4(()feiMi«8  aU  objeDrtoa»  etfltM  ^tt^ttte  «bidj^ 
*  imieyi(^  merits  of  tudi  drim  }^  iuid^lMiittttito^'lIwi 
'  Ldrd  >OfifiiiMf '  to'  IiMr>  partke  ma.' Utte  mMaht^ 

''BWVfiit/    !.-■•■•■;■  ;  .      .    .(!•    ii.,    .ill  ;rt^T 

'•'■•"•'•        •    . '  I      -■  '    •  ■ '  . .  ^  ■  1  .il  Hilf  o!  ■ 

Skency  BotweU.  H.  DavtdsotH  W-  S.  Ageat,      Mf 

- i         I5MGOND  mWIgi&'3fj(f  mni>h,n  • 

No.  CXIV.       I-  '• •■;  •'''  ■■•''•■■  JliM'9»Am  ' 

■1»BA'C0CK'ttia*CMifafeM'-'''"'ff«'''  y-ifi  sn. 
k  terttdn  mhitimte  nomiuatim,  oiMf  iSll^'^y^^ 
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,  tii<mMLiqtif<4^ibrt&  and  dmt  ^  ^wiwr  i  ^*'!P<^Wf#f^gj^ 

ltiliso0f:>&MisbioU9  fiio<  and  Ja  tfiBLyoiirj nf  CIueteliNm 

*  rent  Use  of  the  said  Christian  I>athie  aUenarljr^  and^ 
^  to  th^  heirs  of  my  body,  of  my  present,  or  any  after 
^  itaarriage,  i&  ft^  ifrtioin^  faiMng,  -totWiffliam  Bttttie,' 
'  j^lttimitib  in  Loudon,  my  hejpheVi^/'  &r.  This  d6^^ 
contained  also  an  obligation  to  infeft,  and  prbcuratwy 
of  resignation,  in  the  same  terms  with  the  dispositive 
chiuse ;  and  also  a  reseryatioa  of ,  the  granter's  liferent  '^ 
i%ht,  abd  power  to  alter  and  revoke,  &e.  It  ccHitain- 
6d  alto  a  precept  of  sasine,  *  to  the  effect  the  foresaid 
'  Christian  DulMi^tisiUif^Piautil^  tliy\^i'^^<i  heirs 
^  and  disponees  in  fee,  may  be  duly  and  lawftilly  in« 
^  fe^.  i&c  ta  th%  lands  above  disponed.  .  /  . 

The  granter  of  this  deed  having  died  without  leav^ 
ing  any  childreni  WiUiaim  J9e«iitie>  ;bi%iAe^ew,  made 
up  titles  to  the  estate  by^talaii^  infeftment  on  the  pre^ 
eept  of  saline  contahned  in  tbe;  ditpQI^IMipn,  and  there^  . 
after  gntnted  an  heritable  bond  over  the  lands  for 

ti^n^.,  it  iMurMd  Qntc^that  ttMttie  lMi4.b<MUsi«wto^ 
h0fikrup& Jn  ISnglandubei^e  .tbe  .d«»t^  of  vhJ^  uqck ; 

C«||UB(i|w^i»  9^  bWllWlft^  j(Ba4e •l«^tWWxt<^tJW(f»|j|^ 
eC.;^^l^lj4i|^  by  .obtjMli^ii^  £rom^tMft<bilX^W^  a^di^ 
p0KitiQn,|<a4b^  JM8»)  witIx4nf#i9jm<si^UpKui0  ui^ra 
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92 J^kne,  1^29. It,  accompanied  by  a  special ^tftai^  to  enter  heirot 

F^I^odTftl  pJ^  vision  to  the  grantet  of  the  deed^  upon  iHiidi  titey 

V.  Glen.        obtained  a'  decree  and  charter  of  adjudication/  folkm^ 

a^r^^i^     by  infeftment.    Having  thus  completed  k  fettdtd  tifle 

J TaISS?*  ™  *^®"*  ^^'^  persons,  they  raised  the' present  acttllh, 

in  which  they  concluded  thdt  the  bond  and  dfiipcitetfn 

in  security,  with  the  previous  iMeftment  fbttbWiijg 

thereupon  in  favour  of  Olen,  should  b^  i^tiuttd  ^ 

set  aside,  for  the  following^  reason : — *  The  said  pre- 

^  iended  footid  and  disposition  in  secutity  #ai^  e^^l^ 

'  by  the  said  William  Bekttie  Without  his  havflig'att7 

*  feudal  title  in  his  pelvon  to  the  lands  of  FouhhkittB, 

*  over  which'  the  said  pretended  security  extends ;  and' 
^  the  said  bond. and  disposition  is  therefore  reducible, 
'  as  flowing  a  turn  haben^  pateHatem* ' 

The  case  was  twice  before  the'  Court-— first  oil  in- 

r 

formations,  and  afterwards  on  petition  and  answers, 
in  which—- 

The  ptu*suers  pleaded-^The  disposition  by  old 
Be&ttie  conveys  the  land^,  1^,  To  his  ^fe  in  oonjimct 
llfereni  for  her  liferent  use  alTenarly:  2ft%,'  To  ik^ 
heirs,  of  his  body  by  his  then  subsisting,  or  l>y  any 
after  marriage, '  in  fee.  Sdly,  *  WhiM.  ftnlingi  W 
William  Seattle, '  goldsmith  in  Lofadon,  his  nq>liew. 
William  Seattle,  therefore,  was  a  substitute  called  to 
the  succession  on  the  failure  of  the  heirs  of  the  grant- 
er's  body  ;  and',  therefore,'  even  supposing  that  ttie  fee 
of  the  estate  was  taken  out  of  the  person  of  the  grand- 
er by  this  conveyance  (which*  is  very  questionable)  a 
service  by  William  Seattle  was  neorasary  in  order  to 
shew  that'  the  prior  substitutes  liad  failed ;  and,  with-^ 
out  it, 'the  bailie  haid  no  warrant  to  ^ant  sasme  &  a 
person  who  is  not  p^en  named  iB>tihepreoapi,«aBeeft 
by  a 'general  r«lbrencer*td  ti^e  Aapositive  dauBe,  wh^ 
he  fs  called  in  the  second  or  third  substitution.   This 
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doettue  is  ehsatly  Iiud  down  by  ail- our  ia8litiitiaii-^,^f]^^ 
al  writers ;  Stair,  K  ui..tit.  5,  sects.  .6,  23»  aad  51 ;  peacock,  &c 
JSrsi.  B.  iiL  tit  8,  §  73;  md  Bank.  B.  iiK  tit .  5,  *  ^^ 
^  8S,;  and  the  point  was  expressly  so  decided^  accard'- senhe  md 
ing  to  Lord  Kilkecran's  rq9<»rt  in  the  case  of  Gordon /i^J^^Mlr^ 
pf  CarletOQ,  8th  Feb.  1748.    There  the  estate  was 
disponed^  in  like  manner^  as  in  the  present  case,  IM, 
to  the  heirs  male  of  the  granter*s  body ;  Sdly,  to  John 
Gordon,  third  son  of  Earlston ;  and,  ScUy,  to  Natha« 
liiel  Gordon.    .  John  Gordon  predeceased  the  grant* 
er ; ,  and  Nathaniel  Gordon,  who  thus  .canie  to  liold 
the  same  situation  in  that  settiement  which  the  de- 
fender  does  in  the  present,  made  up  his  titles  by  a 
^rvice  to  the  granter,  which  title  was  found  to  be 
properly  made  up,  *  in  respect  the  disposition  was  not 
\  mad^  to  John  Gordon,  but  first  to  the  heirs  male  of 
^  the  granter's  body,  whon^  failing  to  John  Gordon;' 
(Mor.  p.  14,368.)* 

The  defender  answered — William  Beattie,  the  gran* 
ter  of  th^  deed,  was  denuded  by  the  disposition,  which 
Gontajineda  direct  conveyance  of  the  fee  to  the  insti- 
tutes named  in  it.  Nothing  therefore  remained  in  h^s 
hteredUaie  jacent^  which  could  be  taken  up  by  a  ser- 
vice ;  and  William  Beattie,  the  nephew,  b^in|;  a  con- 
ditional institute,  called  nominatm,  was  entitled  to- 
take  infeftment  qn  the  disposition  without  any  ser- 
vice— ^the  condition  under  which  he  was  called  being 
purified  by  the  death  of  the  granter  without  heirs  of 
his  body.    A  service  might  perhaps  have  been  com- 

Zz 
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.  *  Theacct^nc^  of  the  report  of  the  case  of  Gordon  of  Carleton  was  at  fixBt 
disputed,  on  account  of  the  discrepancj  of  the  report  of  the  case  as  givisa 
Hy  KUkerran  and  hj  Fakoner  fM&r*  p.  14,39^ ;'  Mt,  upon  etanhinhig  t&e 
^awtoQ  papfif%  U  was  a^cectahied  t^  KiUcfr^^'f'npwrt  iraacmvdbi  md 
ti^,Jchn  Gordon,  tb9  first  nomfmiiim  aubs^tute)  pi^^d^cei^  the  grfnttyi  • 
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ft     «  * 

ff  Jane  1826.  petent  as  a  m^^  of  propi^  if  the  hct:  of  tike  faSlfD^ 
TeA&oX^c.  ^^  '^®  iieirs  of  the  granter's  body  were  doubtful ;  b^ 
«.Giem  if  never  could  be  necessary  in  otder  to  complete  t 
SertfteeoTsd  feudal  title  to  the  lands*  since  there  was  nothing  t^ 
/fS^Uiw^  ,maining  in  the  granter's  person  that  could  be  canjfB4 
by  it.  This  is  the  doctrine  of  Ersk.  B.  iii.  tit.  8,  ^  7S  j 
and  the  opinion  delivered.from  the  fi«K|ch  in  $teiii|rt  o^ 
Graham,  7th  March  1799»  Mor.  p.  14»407>  where '1;^ 
distinction  i^  drawn  between  cases  where  a  servs^ 
necessary  to  vest  a  right  in  the  heir^  and  wli^re  11 
is  used  only  as  a  mean  of  proof  to  ascertain  yffiQ  € 
heir  is,  in  which  case  the  want  of  it  may  be  supj^^ 
by  other  evidence.  The  ease  of  Carleton  does  if^ 
prove  that  a  service  was  necessary,  but  rather  tb^ 
contrary ;  for  it  seems  to  have  turned  upoA  t^e,  di% 
puted  fact,  and  to  have  been  admitted  on  ail  ham}& 
fhat  if  John  Gordon,  ihjejiamin€Uim  substitvti^^.had 
survived  the  grantee,  the  personal  fee  wpuld  hm 
vested  in  him,  by  his  survivance  merely,  without  a 
service.  The  case  of  Mercer^  6th  June  1745»  is^moio 
inpomt.  ..  ,,.  .^ 

0>  .  In  order  to  aid  this  argument)  the  de&ndei^ijie" 
fiotre  the  last  advising,  raised  a  summo4s  of  deckn^ 
to  have  it  found  that  William  Beatti^,  the ,  elderj^iad 
left  no  heirs  of  his.  body  ;  which  he  contended  1^  As 
same  effect  as  if  it  had  been  brought  preYious  ^,  the 
infeftment,  and,  that  fact  beizig  thus  esybaj^lig^^  a 
service  could  not  be  of  any  use  whatever.     -  .     \ 

■T     :  Lwd  Gtentee  held  t|iat  tha  question  to  .be  dej^ 

cided   was,   not   whether, a  service    to  old  Beattk 

I  ha^  been  absolutely  necessary^  but  whether  th^  ii^-. 

'feftment,  as  it  stands^  and  at  the  time  tl^t  it.,wM, 

""  taken,  is  not  null.     William  Beattie,  the  nephew,  wgi^ 

not  a.  conditiopal  jnstitute  ;  for  a  conditional  insUt?^ 

ii^'  one  whose  right  vanishes  whenever  th^l^iif  i^^  wm^ 


lil^(flfute  tkke*  effect;   but  Wflliam  Beattie,  having ^ -^"^^  l^^e. 
Been'  a  snbstitute  at  tte  moment  wien  the  deed  was  p^il^X^ 
ifgned,  could  not  become  any  thing  else  in  consequence  ^'  ^^^ 
of  any  after  event.     iTie  sasine  is  not  in  the  same  smieeand 
toihhs  with  the  precept ;  for  the  latter  does  not  men-^^^^;^;;;^ 
fioti  'WilHani  Beattie  at  all" ;  but  directs  infeftment  to 
lie  given  to  the  '  heirs  and  disponees  in  the  order  be- 
• 'fore  mehtioned.*     Now,  on  looking  back  to  the  dis- 
posfitiofi,  to  which  we  are  thus  referred,  William  Beat- 
we  appears  only  to  be  substituted  to  the  heirs  of  the 
^^ranter*8  body.    The  bailie  and  notary,  therefore,  take 
ntcft  granted,  without  any  evidence  appearing  on  the 
fece  of  the  instrument,  that  the  prior  substitutes  had' 
taliiei.  '  I  do  not  say  whether  they  were  entitled  to  do 
so  or  not ;  but  I  am  sure  at  least  that  they  ought  to 
MttVe  Aientioned  that  fact  m  the  instrument ;  and,  not 
Halving  done  so,  it  is  disconform  to  the  provisions  o^ 
iBi  act'lSd^r,  c.  af5i     This  precept,  not  having  been 
executed  during  the  Iffetime  of  the  granter,  could  not 
Httvif  been  executed  at  aJll  previous  to  that  enactment. 
Now,  the  statute  only  sanctions  infeftment  being  taken 
tdlfl^i^  such  circumstances,  provided  that  *  the  sasines* 
***t5^eA  after  the  death  of  efther  party  express  tAe 
^'^^ftfe*  of  those  to  whom  sasine  is  granted,  and  that 
**ili^'  same  be  deduced  therein.'     TTftit  is  not  done 
BlJlte ';'  and  therefore  the  infeftment  is  null. 
~  £or^  mbertstm  concurred  m  tins  opiniofi. 

LardTifinMtf  thought  it  a  case  of  great  nicety  and 
sbme  difficulty ;  but  that  there  was  a  precedeiit  in  the 
d^ision  of  6ordon  of  Carleton  which  ought  to  rule 
tter  present  judgment.  A  great  many  points  are 
maintained  by  the  defender  which  cannot  be  dis- 
pibted.  Irt  particular,  it  must  be  admitted  that  there. 
tP^  ncr  fec»  remaining  in  the  person  of  William  fieat^ 
t!i  ihff  imcle,  nor^  any  personal  right  which  could  be 
tlSeii  out  df  hiS  ^<er^il/&wr^'«cew5rby  a  general  service.* 

Z  2  2 
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n  June  tstt-But  ttfii  the  qwdtion  remainB  whether,  in  the  ditoflnt 

PailocTTc.   sto^'ces  of  this  case,  a  service  was  not  necessary  tde 

9.  Glen.         William  Beattie,  the  nephew,  in  order  to  warrant  tlft 

sermeeand     infeftment  ill  his  favour*     Nowi  it  must  be  observed^ 

i^^^^  that  William  Beattie  is  not  the  first  dii^ponee  mmM 

as  fiar  in  the  deed — ^before  him  there  are  called  tlfe 

heirs  of  his  unole^s  body  by  his  present  or  any  stAn^ 

quent  maniage ;  *  whom  failing,*  William  Bofttte, 

goldsmith  in  London.     Now,  the  baiHe  was  notl«ii. 

titled  to  give  infeftment  to  William  Beattie  merely-oft 

the  assertion  of  the  claimant  that  the  prior  mibstAtulM 

had  failed*    The  precept  of  sasine  dees  not  even  naiiiB 

him ;  and  I  agree  with  Lord  Glenlee,  that  the  iakfi^ 

nient  10  dlsconfiorm  with  the  provisions  of  dit^  act 

.1698.     Therefore,  whether  a  service  was  taeeessary  or 

iQot^  iihis  sasine  is  null  imder  the  statute.     It  ha»be«ii 

airgded  that  the  failure  of  the  prior  substiftutssmqibt 

have  been  proved  by  a  dedarator ;  bnt^-  kt  the  JifiU 

places  this  is  unprecedented;   and,  secondly^  ab  aH 

events,  no  declarator  has  been  brought  timeootfy  in 

the  present  :Gase';  for,  if  the  fact  had  been  pi^oved&i 

that  way,f  evidence  of  it  should  have  been  laid  befise 

the  bailie^  and  referred  to  in  the  inistrmnent  tf  toine. 

If  a.  service,  therefore,  was  necessary  in  order  to  estab* 

lish  the  character  of  William  Beattie,  it  isdearr  iuAe 

se€€9id  plAce^  that  snch  a*  service  coidd  only^be  to  his 

Allele,  the  Ranter  of  Hib  deed;  for  the  ptter^mibsfi)- 

iutes  named  beforo  him  never  existed,  andr  canseqaealr 

ly,  .never  had  any  right  which  could  be  acquired  by /a 

service,  to  them;   titis  on  thia  point  that  the  case.cif 

Gordon  of  Carleton  is  so  important — ^it  shews  that  a 

service  to  the  granter  is  competent ;  and  Lord  JKil- 

.kenran's  report  of  that  case  being  correct,  it  is  scutte- 

.  ly  possible  to-  distioguish  it '  from '  the  present.    It  xxm* 

not  be  saidithait  there  are  not  ceases  in  which^a  serviv/is 

cfwcnttdrj^  aMwiight  jniarfec?  m^^be  Mkmiufibfi^^t^ 


^r  iadtance,  in  dispoBttms  dktotif  to^diiMreti  nasA^^^^^^^ 

4ifrH ;  or,  suppose  Beattie  tbe  unde  had  left  cbtldrea  Pe^^^dC&fr 

^jr  H'Secosd  marriage)  such  heirs,  according  to  thfe^'^^^eib 

opinion  of  Lord  Stair,  must  have  had  a  service,  afc-  yff«n*iTf  m^ 

Itihw^h^  by  Ae  terras  of  the  deed,  they  would  have  been  fjJSSjJjJ^^^- 

4i9ponees,  and  the  granfter  was  divested.     Tbe  pas»- 

.Mg«  of  Erskine,  fovrnded  on  by  the  defender,  relates  to 

ttsfis  vhere  the  first  institute  survives  the  granter; 

:9Adrthe  question  of  which  he  treats  id  not  whether  a 

MTViccf  IS  necessary  at  all,  but  to  whom  it  should  ht 

tabslu    Tbe  case  of  Mercer  does  not  appear  to  be  ap^ 

-pMeable,  or,  if  opposed  to  that  of  Gordon  of  Caxleftori, 

•is  probably  not  entitled  to  much  weight*  - 

"  ^'La/rd  AUmbay  dissented,  holding  that  the  bsiUe 

lira9  entitled  to  give  infeftment  to  William  Seattle/ oh 

iii»)ow3i  knowledge  of  the  failure  or  non-existence  of 

mis^  prior  disponees,  and  liiat  the  case  did *not  falitm- 

4efv.thkf  exception  of  the  statute  169S,  because  WIU 

Jlmm'  BeiJttie,  the  nephew,  was  expressly  named  in 

Ac'  disposition  to  which  the  precept  made  reference. 

iAd>no4}lnng  remlatned  in  the  person  of\he  granter  to  be 

tabeil  lip  by  a  service,  it  could  not  be  necessary. '  And, 

eircn  holding  tfatt  the  bailie  and  notary  were  not  entitled 

-ttetake  it  fbr  granted  ^that  William  Beattie,  the  uncle, 

died'  without  heirs  of  his  body,  although  that  fact  has 

md^w  been  disputed,  still,  it  is  competent  to  prove  it 

4i)f ^hrdeolaFator;    The  ease  of  Gordon  > of  Carleton  was 

-diflevent'from  the  present ;  and  the  question*  never 

iwa^  iH0ved  tfa^re  whether  Nathaniel  Gordon  would  not 

have  had  a  good  title  m  his  person  without  any  ser* 

>viee  at  all. 

Hm  Lard  Jastiee-Clerk  eoneurred  with  the  majo^ 
-miy  of  ihe  Court.  The  case  of  Carleton  shews  that  'a 
-smite  by  the  nephew  to  Che  granter  of  the  decNl 
<'wvuld  have  been  competent^  William  Beattie'  is  a 
.•nb^tntey  «nd  mot  a  conditional  inmiftate^  avdthe 
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ggjuff^  Wg-tayy  3Pwis  npt  eojitled  to  give  iofefib^ea^  vi^fH^  md^ 
Pe^kT&c.  deuce  pf  Jjis  character  as  substitute,  ai^d  i^t  4ie  pqpir 
he^  had  failed.    It  is  a^d  that  a  ^^hi^otw  wp^id  I9 


V.  Glen> 

sm^^^rf  competent  to  prove  thia  fycp;  that  ia  ^lyt^d ;  b^t, «( 
wS^'^  alltventf,  it  Ja  too  late  i\ow  a^  th^  a^^gqem  m 
vested  ip  the  propjerty.  The  utBinfi  wa^  njoU  «^  Hi^ 
time  that  it  waa  give|i»  baca^iui^  no  evi4eiiep  99990 
on  Hxe  face  of  tl^  ixi^nuoeot  to  fiktw*  ^^  ib^  ni49l]r 
^Bud  bai^i^  wef e  a|;  the  time  qeftififd  qf  a  £»ct  n^Mfc- 
a^iy  tp  re90er  it)  ^jEtetual,  vja.  tl|e  lafliii^Af  tfa^^ipj^ 
suhst|t^^  Tha  caae  of  Hff)m^  9^M^  .fipjwr 
Stewwt,  Si;^8^  Jan*  1815,  if  anfllaBptwia^  vjiq^  «f»»ili. 
fused  to  suataiii  a  sa^iAe,  because  it  difl  m4  aN^ivl^ 
tj^at  jevidenfe  had  bean  laid  befofa^  the  notary  offis* 
garjr  to  ap^ert^in  an4  identify  thp  lan^^  ^oppciM  4|i 
tb^x^arter.  .  .     .     ^    v*i 

31i^  I^q^hips,  thaie^  at  the  ^^mM  ad^«l!g 
(Lord  Alio  way  dissenting)  adb^rad  po  ,their.$aq(|eriQf 
ter)ocutor,  which  *  fpund  that  there  was  no  pDQgiqr 
'  feudal  jitle  in  th^  person  of  William  Qeiftti^y  iw^' 

*  tat  the  date  of  ^e  bond  and  ^iappsitio^  in  ttqufi^ 

*  ifk  question ;  and*  therefore,  swtein  the  rea9qW)af. 
'  redwtion  of  the  in&ftment  tbqrfons   and  cfdiUN^ 

*  dec^,  and  dedaire  aofQrdingiiy/  l., 

L<^  Pfdinaiy,  jPi<mi%.     Act  Moncr^t  Byf^tpnoff. 
*  Dean  q/^Fac.  (Cranstoun)  S.  More,       Gibso9uCraig9*»jA 
*  Wordldnvf  W.  S.  and  JoHn  Jftw*ray,'W.  S.  AgetoK  ^  'fV 
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SECOND  DIVISION. 

IXWBLL        . 
HOWBY  A3n>  COMPANY. 


V   11.  J« 


'^.  J  I  • 


BiAKA.'QS  AND  lKTB&:ltn^**«JV]i&9*i«,  CicP>mrMsfy  Sta^^ 

>Mifa«  fl^«  llrtffiiir  titetei  .^vm  ^IftM*  v^agg^  m4Mi 

-'lamtmt  mf  At  jomrMf^^^Ae  waggoMr,  MntMrf  4§' 

-M»  imgitmoAmMj  mid  timir  kmsrmUe  -  ptni^he- ^ 

Jmtbf  kami^  remmed  ike  trunk  cm  tkerottdf  tmi 

ihf  part  of  tike  iBoggim  where  it  vms  putbff  tkeei^ 

I  who  eklimred  itt»  tke  tkmege  of  the  iMi^mer  ie^ 

vi^mmtdfinAf  imeeeure. 

...  ,  ..^ 

JjmvLt,  broc^bl  the  pmnvit  Mtton,  beftire  tlieiiAiaHMr 
of  tfiiiid^ur^  agiainM  Howiiy  mA  Company,  th«  pro^ 
{MoUmrofitkifDiily?  Past^^ivaggim  bMwew  Bdinbofgl 
MdMGiis^Mr,  f<»1he  Tafaie  of  a  tnaik  diat  OMMiMd 
wearing  appareU  whicb  ^^bs  pttt  iMite  Hauls  yf^wgffm 
in  passiiig  akI^;  the  road»  a  few  milee  from  £dia« 
bfbgb,  fior  tile  purpose  of  being  conveyed  tQ  CHMgow; 
8n4  wds  next  day  found  in  a  field  adjoiniiig  t]bie  roa^ 
a  Httfe  way  farther  on^  brdcen  open,  and  rifled  ^  ke 
eoaietiifasu 

The  aheriff  haring  aliowed  a  proof,  the  purflutf 
ezamined  two  witnesses.  Thorn  and  Martin.  The  for- 
mer was  gardener  at  Gogamiount»  where  the  pnrsntf 
was  residenfc  at  &e  tune  of  the  transaction,  and  was 
Ae  pecaon  who  received  directions  to  onry  the  trank 
to  the  pnbUe  road,  and  see  it  ftxrwai^ed  by  the  defen- 
daas'  cuveyanoe.    The  other  witness^  who  assisted 
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i^v^v."*"  lote^rioC/f^Diw^om  .fthe^  sUbe  of  thr Gtafgoivtroid^fto 

Howej^  Co.  ii^Q  iiBmeiUiM^.&eAghbQurluiod  of  flbgniin— nUi »  Innr 

Damage  and   the- oQHCUTrlngr  teBtuawy  of  tliMe  (intacfept%)iitbip. 

^^^fcou.  Pi^^ined  ^Iiat»  between  eight  and  nine  o'ctak/jniitttf 

2^,ii«M.  evening  of  the  lltti  of .  Oetatar,  .nrini..thei.i|iig8« 

came  up  to  Martini  benie>  Jie^«tnp^ed1iiaADtaR8iiaiiid. 

Thorn  asked^the  dflaggaoer  'to  tak6>itliai;dtqiiplEiihrM 

carried  to  Glasgow.*    This  the  waggoneriadfWBallMmetf 

mfusild^  imymBi  ^'  heieauld  aofairiaeiil^  f&ir^Whaimi 

^.rooPi'  ^BnU  iipWiTbont  tmUingiibB  IraggniwilkBt 

the  ;tnNi}£  ^beienged  to;  a  'gMklwuai.  ivfaa  wHsga^f 

ne^f ( .4aXr  itik  fttoegofi^  anA  tiiat  «t  wonUtevm  ytafc^jp 

eHKnttkmfnit  ifiU  dMiliot  go^by  Ibe  wagpoassand  lAtr«* 

tm  ^Miilg> ''-Andrew^  if  yaii  ihavevMom}  itakaiittUitf 

^t  Jitr{seei9»e  w  awiona^maftter  for  the  gentktnaa  teget 

f^jA^W^t;'  the  Waggoner  fihen  aaid^  ^mfep^'wm^i! 

\  t)iere  \»'  raom»  put  it  in..';   Them^'aBd  ifnitiniac^ 

fOT4ipgl7  carried  the  tmnk   to  tha  waggoa»^*alid; 

Martin  Jtra^ing  <^giuii  ate^iped  the  hov9ea»*i Aa[^  ipoC 

the.  tnu^r  into  >the  hinder' pa«kjiOc<'«d)iaeiw  oSbA 

tjpije  Ai^tof  )tha.iM|ggoB,  bat.ao  aa/iticDidditlartoftfs*' 

eiMji  iath^eir  ofMnion« fidlautk.    The mcm^oiBar lint 

eeik^  Ithriiei  jbiUhlgat  for.  >thei  eansagBriofidieilraBk; 

lltttm^D^  told  hiw  ihatrhe  had  naiivAteB  abo«ftpajin^ 

jiff  canciage,  and'  that  it.  ireuUb.he  paidg  od Aiiwtty} 

i^e^e^ng.hiwtQ  a  ca^. attached  <to  dlBLtrank^  honta^ 

JJ4r  (^9yi^U's  Bdi^xsi^^wi^i  a  diiBOtiQai  ^ te  he  defbat  ihA 

V  ▼•ggW-^fl^*  ^l^^gow,  till  eaUed  finr/  Atidmoliang 

Hff^  .given  lOr  piipajiedt'te  tlie  'jmggaderihiBMiFi^  M 

i|(4Wtt9  ioduoe.him.itOirBeeiffe^liia  4E«al:v^]^>>^ 
f;^ag{p.i^£MteGlaegQWii  .-'  .' •  .-..'i;    'nt/tKi' 

.^,(0%  d^i|eadiv»t  Mantnad  thace  laf  thAi4rwaatt<^ 

jfSfi^t.rq^f  <f)^,;wJbKM^4qMinrd»*  Tha«r  lwiiadtaNt>^iil 


^MiCMive  gooihr 'fer'Gi«g»fr-:  That  ttM-idefeftdt^sss  June  inti 
1. wtter.tdw upgoirfg on  Ae roirt  bet^jriKt. EdiiibiM^ 
Vffli^  Ghuywri:.  IhtA  '1h»  wa^goA  is  wacte  up  atHowejftCo. 
«.(Sdliih»shv.«i]d  properfy  second  ty  meaM of  ft  ifla-^.,,;;;;^ 
SitliJaie,}&Ml<iB  as'one  package  before  itnebaX:  Thtttzntereti. 
■Iiettt^-bttlieande  iq^  of  the  goods  in  the  waggoij,^^^ 
fiflBd-'irittth*  titri^idijU  is  Mfttby  the 'mail  the  ssme'^'^ 
^tfbMiuiigiAalillie  waggon  leirrtl^  Bdisbargh  far  61a^- 
^<^giu9r ;  and  this  is  the  daily  practice :  Tiiat  Ae  wag'- 
t^i^dn^c.kavw  Bdioimrgii  evtfpy  evemng  eboat  six 
^ioidaek'r  and"  tiure  is 'a  eertam  time  allc^ed^tothe 
V>inigg«iisrs>  witbiB  whMdi  tl^y  must  drive  tile  wag^ 
Ugbm.*9^0iB8g<m\  That  tine«>caids  bm  didlil^wed  to 
t^tilA  .WB^oaec  011  leaying-  Ediabiirghj  imd  aire  d«u 
f<cliiaBrsd  at  tks  defenders^  office  at  Glasgow  4m  die  ar^ 
'  'BVfll  m£:  tlw  waggon :  That  the  waggott»  im  g^g 
1 1  tuiCMasgow,  passes  thvoagh  Aiidrie :  -  That,  if  gMds 
t  «re  dn  tUe  waggon  addressed  to  any  penscm  at  Air- 
f  t)dKte,  they  ase  aot  delivoMd  at  Airdrie,  but  are  earHed 
Ijop  tofOiBSgam^  and  there  delivered  to  tii€fAi»drieeai'-^ 
fidhn  whefhishigs*tfaeiii  backto  Airdiie:  l^at  good^ 
iHN|oiq^t  iby  diei  waggon:  fmm  Sngland  for  BathgtfM 
tf«±e'(tadoen'Oiit  >of  the-  waggon  on  arriral  at*  BdStf* 
^ -tevgli,  aad- axe  ddrsered  over  to  4he  Bathgate 'cas% 
l«arJffBi«  ttcra^  although  ithe  Waggon  pass^^'lfrrbili^ 
^/fiaOgateriiL  its  way  tc>  tJlasgcr^ :  Tbat^  aftei^  t!tM 
^fW)aggoii^«iiniad0  up  at^Bdlftbui^ferOlM^cHv;  'life)*« 
^iiStto']^aee»lcft  fbntaklng'in  any  goods:  -"That^et^ 
<)fisilarsnlaUspaee  at«the'end  of  the  waggon  cftSM  the 
h(tail»  wiere  the  com  iMi]aipitfm'4b^  hors^  onUi^ 
^' tway ;  axid  Aofe  is  com  pitt>  in  thib  plaee  ever^  nigUt; 
^  l)efore  setting  off,  and  whiidi  3gpae^  is  thereby  filled 
5r«p4r  .That  lie'wonM'n^bosiisider  tike*  tidl  df 'the 
fi*wagg0a««saft  pbce  topat  goods  in/ and  Ihty  h'^ver 
i^fisfe  auyigoodA  the»&  ^  llnlfc,  if 'the*  waggdh^^  Was 
^'Otteattii;  to.ins  korsss^itoiiMMinot'  protect  godds 


larii. 
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u^jma  m9,i  pitt.|oi»ete  tte  tail  aC'Oe  triig|k>nr>r7li4t4hbt»i(^ 
Lo^u«  '  goner  has  no  authority  to  take  or  reeeiye  ttf  goodi 
pwer  &  Co.  <  oatttlie  im4^  «r  'dettreit  a»f :  ThM*  t&a  defarim 
i),,^,^ a^    '  keare no plao^for mminng or^aking ia goo^ iwHk 

N^l^^dm.  '  '^^  ^'^^^  EdUmbvgb  to  Okigowt  -  Tkat  kete 
jp^,  i»a/^  <  l^e  charge  o£  all  the  good»  roiwg  firoai  €^81- 
^  gow^  and  -aaver  had  aichaige  Sm.  Us  bo^'lir  |[iik 
'  from  any  intern»ediato  ptao9  betwtat' ttaagMMid 

*  Bdiatergfa.  . 
This  evidence  was  ooairaied  hf  ttro  ^odwr  -ol  liM 

difaadjum?  i^erruts^  of  vbem  oae  iraaitindhr^  yetflsnn 
tlmr  awtos^and  th^  other  siaAaai  iti  ^lie- sita^^ 
de^k  'ft  was>  in  partioalar/atated  by  tiie  iatterwit- 
nasa,  M%at  ihe  mywhills  of  gooda  fiKaK'^Ohii^gov  to 

*  rBdinlmyh  come  thirough  his  huids  {  and  lie  aenr 

<  aa«r  anyiohaoge  tbevein  for  gooda,  iiitt«r>tlaai>tlM» 
^  Cfiuiiiig  direct  from  GlaBfova  That  the  wag|;oatt^ 
'  ooly  daty  is  to  drive  the  waggon  safely  40  likd  aid 

<  <if*U9awnstago^andtogivalt<i^[)  tatiaeaaztdiri^^ 

*  within  thegivan  toaa/  i 
-The  avideiUNb  of  ^  ibaMk  witnesa  Icar^the'dirfMlM 

was,  that  kis  Master,  tbougb'  residaat  ik  fiie  patfylNf 
KisldislisiH  atd' aotiw  from  the  Ohisgow  mmM  Mi 
been  in  the  i|ie,  fi»»  maay  yeaia,  ^ifseariiil^itftMiVtt 
tl«'  defendeiaf  oi9«e  in^Bdinliiirgk^  to  be  %SvtmMtkfi 
thair  waggon  to  Qte^gow  ran-  the  athaf  liaadt  >ikrt 
pawils  from  CHmgaw  to  Ma  aiaater  Were*»ifedc2iWKl 
as  tile  waggon  p«ssedi  hut^  imse  aoMti^vfoawifd^tt 
SiKlibiugh,  t0  reaiato  tiU^nt-fita*^  Aa  deliiftdarB  inia^ 
ti^ly  rafiisiii^  #itiiw  lo'veeatve  or  d^ver  iltuf^mA 
on  the  road.  .  »   * 

The  drfead^s  faortlietf  prc^^ei^)  tha  iMfirer  ef^ 
wqggon  oa  tht  oeeasiaa  in;qiieMiob^  ds  aaNAiieaijlM 
anbaing  ^!tetnined  m  imHMhms^  thi^  fMtaoii^  llat^ 
admHt^  that  he  oott^idfinii  himelf  aa>  aii«^>Uatda  fm 
the  trunk  tothie'  oW»m%  4ie  'p«KiAdij'olfeirtai'ta'k& 


The  abjeriffk  (m  <^naidecmff  thiB  eiidflMi^  ^  Fouiid^^'^^^  C^ 
*  MjBTOv^  t^itt  the  tnmk  ifraa  pntt  with  (be  waggon*  z>«9^4iih<. 
MD9fAt>  into  Uie  waggon;  lonod  tlie  defeiidefs 5?,J|JJ^ ea«. 


'.  iUftl)l^  IP^tb^  jahie  of  tb^  artidea  in  tlie  said  truidc  }f^.f^9  ^^^'^^ 


-  <4Ad:|bW|d  %At  the  Ypli|^  pf  tbe  aaid  articles  mi^t 

(oirsoer  bayii^g  made  oath  accordingly^  the  diwiff  4^ 
efN9}eiibr^^l49  in  terms  thejceofl 

<  A-^U  ^£  t^dvopatictn  ag^inat  thi»  shfoiiOra  judjpa^i 
iii|ati»Aiaf4  bjr.JLord  PitnxUx.^  but  the  Cq^rt  alAenaA 
lu9t}«QHkd4p'^if»teploei|t^  x^viitted  to  paas^ie 

c^uao;  awoilsied  tit^^  icomplainora.;  and  found  ti^ai 
ovlHled  I  to  eofpepceau  Thia  ipteirlocutw  wna  acanp»« 
pft^ied  wi^l^  ^  ff^owipg  note  \^.  The  i^w  irhich 
'  ,tlit^  liOrd  Ordinary  h^  of  this  caae  is  as  foUonns  \ 

*  .Tbe.de&odec^  ^  ^  on  eatabliahjx^eiit  of  post  wi^ 

*  gops,  0^  T^^ich  ox^e  purpose  was.  the  conveyanee  of 
^  <|pwla  firom  J^dinbmgh  to  GiaMgaw^  and  firoqi  Glas* 

'  igcfR.ta  Edi^^wrgh*  but  not  ta»  or  frgm,  all  or  ^^J^ 
'  iplyeiun^iat^  (jM^jS.    They  vieirer,  ;so.  £»r.  aa  jikn^ws^  • 

*  i^ild^mgthp  long  tiiiie  th^y  haive  kept,  vap  this  (b«»^ 
'  PMWgA^i^  WX  iudufl^^  to  the  ppihUq,  eittmrtbyB 

*  .i^eirtis^mmtt  9^  9^1^  «tjw*^r  ^  l>elWK^  thei  tJti^ejic; 
'  Va^Yf4.  gft«|ds .  iijitQ^  02:  gav^  opt  g<¥^'i&ro»^4bffis 
^  .W4i;ipw«  W9<1  ^^  ^^*  ^  ^7  W«y.    Qn  the  MP* 

'  J^FiM^^  «^X^ry  4Ne  f^^flut  the  estftUi^psieat  WMtMin 

'  tmm^^ ^^^ ^ '  fiPd^ip  P9^wm}9&  .thfi At^«d^ 
<  anoe  o^  these  vehidea  of  a  single  waggoner  oqlyi  Hi)io 
'  %j^9fikiei^  eo^d  npt  t^e^.a^y  things  like  a.pvq|^]> 
'  ^^M^?"  qf  reopi^vijgi;  9i^.gitVii)g  Pi;^  gfl^  «tt.:.4»o. 
'  ^ay*  Tb^  bei  Ij^hift  hp«Mi%  tp  q^teod  t<^  aA  ^]^U 

'  #e(Uji^  je^iffded.  ^vij^^ce^^^ii^tr  it  ta^  th«i  irorld^ 


IIF'yutt»^MKiiifij))|i^'ieirtmiii^iiceB,  t3ae  pursuer -eould  not  nell 
i^av^^b^^ ''  ^'Iu3^^v^=^M^^i&fornie4  tlsat  the  defenders*  iraggoiiiiras 
^<<^r  &  C!^  '  one  Wkieh  wtmld  take  liis  tiiink  in  upim  tin  toad, 
Dtmingtmd  *  *  ^s  part  of  its  ordinary  business.  There  is  no  evi- 
jJiX'Vtftt-  *  "^^^^  *at  he  was  told  «o ;  and  the  thing;*  geeniHIlm. 
pohM,')sMnu  <  probable.     The  probabilitv  is,  fihatftie  hadrfieeiB tqU 

*  no  moi^  tiian  the  truth,  that  there  was  wrlraggon^'of 
^  irhich  the  drivi^  might  be>  petBuaded/io  tfiibe  the 
^  trunk.  And,  iKcordinglf,  he  and  his  asUstoDiB 
^  stopped*  1;hewa^0D  in  the  daric^  and;  in  fiuA^^diil 
^^'pertuade  the  waggoner,  without  authority,'' and lin 
^  vioUUra  of  bis  duty,  reluctantly  to  take  1^0  tnn^, 
'f^t>r'raihet*'t9'let  it  be  put  in  by  them,  tite  #ag||;4ner 
•^^b6ill^  aMually  xmaUe  to  assist  in  putting  itintd^tiie 
f^wlaggdii.  FFhe  potsner  says*that  he  did  not^knov 
<^  ^Ihe  limited  nature  of  the  waggoner's  authority,  fiat 
i^')he  Had  no  suffident  grounds  for-  believing  ^M;tM 
^  ^IntUority^ was  greater  than  in  fact  Hb  wasljTVUd^fe 
'^>fdoes  not  say  <hat  he  emer  ariced  tAewaggoneniriis- 
-^'7ther'iie')had  authority  to « take  goods  in  thatftin^, 
f  •  ^amd  waa  so  'tbld  hylnmi    indeM;  it  is  plkin  tinrt^ 

*  waggoner^  so  fer  from  saying  so,  was  veryiiileeMrto 
-f«iidmife«tlie't(nmki*    And,  after  all,  it  could* notlbe, 
-^  -and  (ii^as  nofk,  properly  packed  into^  the  .body  ef  dfe 
f {li^gta^xWtt  ifSm  waggoner  faimselfi  bem^  tattMettp 
^(/Ireedve  or- pteoe'ii)v  thrown  by 'those  who  brot^htit 
^<flntbithe*iaBl«of/1he  WBggo]»«««4i*plaoe  obviously  hm- 
^ 'Curevaiid'ex^osiedrto  tbeft'  when  the  Waggoner  im 
^'•attending' to'^hib^herbes-  in*  fronts ><  'In  these  drdtam- 
5  9tanoesi,'itHBeenis  t6  the  LoM  Ordinary  that  It  wbuld 
^>'be:t09  wat6h  to  «ay^  Ihat  the'  defenders  became  inbfe 
^to'die  putsder  by  this  teansaction.    It  seems'  to  d» 
^•^•Lerdi  Ordinary  that  the^'pursaer  had  no  saflkieot 
^  watraitt, '  in  >  the  ciifcttmstances,  ibr  delmrifig  life 
f  ivuilk  tiy4iiis' wfag^nte/  as  authorisied  by  Oie  defo- 
^*>fdntf^  dr^-angrpenraiB^ittfft  lowncranofiiie  w^ggop^ilD 


fib!  115.      oavRT'OV./Bsmffm,  wi 

^.tertam  aay  swsh  idea,itvsB8  fana.  ciM^ cammauiof  Lo^en  ,^ . 

HiOSiepBivaef'im&tMiiM^,  bjr  petki#n  to  die  0(Htoi?>  ^^|^c«if^: 
ftgiiijnt*4lhH^  ju^lgineiit,  and jp/!M«b«^A8  tbe  ^Bggm^P^'^^"*^' 
iBr!0iffMqilioiip«CthA  ttuifck»  and  nadeitakiiig  (o  convey 
ili«o^ffiii8gi>i^  fw  tbe  esddnftive  behoof  of  tbe  ddeit« 
dcMt-liiiectai^iage'beiiig  to  be  paM  on  delivetj,  Mi 
kArtsiaoly  mitMa  ihk  ovdimny  lUuts.of  tbe  i)bmm».  of 
^Uie  camen,  "trbivh  thedefiendera  eonfiaisedly'>  are^^lhe 

TMtiT^'.defriidefe'  found .  upon  -a*  pemaiimniof  itan  tiu^ 

fliedeicf  tcoodtKting  business,  aDe^ing.  ftbatr.tli«y./Jd6 

l»otk  te<)Mre>  or  deliver,  goods-  ^m  tbe  soad.    Bnk  thero 

Isjto  jneilnTQiioy  iii  tibis  jdea^  nntess^it  weite  estabHilted 

^timt  tflie  pnrsner^  or  at  least  .tise  petsons.  wbe  deUvafed 

AelAmqlE  tm  the"vraggo]ier,  were  «¥Wm  of  AherUaisted 

-adtHre  «f  ithe  defendeis'  tiade;or  Ikat  soane  spefaial 

MDlraet  Vrea  eMered  into  with  tbe  wag^der,  Teattict- 

bhgttbia  ordinaiy  and  Imownnspoiisibiilty^attacliediby 

laiK'to 4die  occupation  of  a.pablae  carrier. .     r'  •  • .   r' 

H<Bnt  there^has  been  no  attempt  to  prove  itibatieitber 

4be ')^ur8lie#,  or  those  who  are  supposed  i  to  faatet're- 

jtredteted  bmi<  in  Hie  itramactioiv  wdte  t&rj/Snteiinvtfae 

fkndiPledge  df  this  pddnUar  tmiam  of  busiliesa)  andisof ar 

-wssB  t^e' waggoner  rfnooarr  giving  atiy^mUieeMtiietntha 

^aoBcptssgtief'.the  -truidc  was  odatiar}i'to)hia)ilistru!etian9, 

or  .beyond  bis  atthoritjr,  tbiat -tbe  iiole 'reason  ^fassigBed 

tb]r<hiniifOBdiisa!«ftiBat  at  first  tBa'iskSditrwm  )fhe')VBBDfcof 

iMoBk  io  tbe  waggoUi  •  If  th^  servant^  faiitbisi  i«slffntg», 

'attedi  beyowl  his  prifvate>  tnatrootioids;  ibatiwiddHi^hft 

tfidrand-ordinary  scope^of  histeniplojrQRBt^ihk^niaBtferi 

dULvBttiieinselves  to  blani8«    Tbey  4]ix>}jf^t,^'\i»rref' 

-poiie2cffliftdeacejfii'^|yfaerrattti>e<\tfaeirirbvtt  ihoidet 

^eqptiryiwr  Ttopdaed-i  vo^eonftdcnnirapeffriinibiff  iiiai^ 


wr  vaimmym^  our  yhk      mjvt^ 

ifo»r<)r^c<u  ]^^o  limitaticyff  <of  «  MMtef^s  MfpMgiMif ly;  ttMMgb tt 
rTiiMniiiirf  •  may  hate  become  a  matter  of  general  notot^ty,  Wilf  af. 
^^^^^  '  ibtt  JAdi vidiMlB  iraMaetfaig  V9«c6^Mm  itt  i^MtHH^ 
iiM*f  JMw.  gujr  mtfi  atteaipt  to  abfidge  their eacMVy'  k^^mmtH 
Imr.  BM«hcdelefDte«hai^iic«;iilfaet»^'dll^^ 
prMf  of  the  netdriet^  of  th^  pwWiiitf  ^  nftDiM  tf^flt^ 
enfplopfOMittJ  Wi1tt^1herii&€ist>Uto>iif  ^'Wltees^^iJM 
liatf  beeft'in  the  mostttit  ixraetic«<if  deiilMg  iHtt'tt^ 
(iwir'pMdf  Imi9  liei^  entirety  ^  tiMtf  «rf^' Htet^ihHffK 
Thajrito  do«tJt'«itrtft&e  4liemMlt<eB;*  in  dlt^ma  IMr^ 
at  pnbUc  taniftin:  :li&l«rwii  Edkkbatgk  and  ^tt|^' 
Btt^rfram- this,'  no  one  covld  tMsoMMy  Mficlttdb  1M 
Hieir  bosloesairas  <coflftned  to  tins  extreme  fMifift'^ 
tte  ' JMomcTi:  :  BeaMes,  iv  bandUiiHft,  'la  tUflnili  WHf 
pdMic'  attentiraris  acAcited  to  thin*  eBtiriMtfitoiiefi(^tlMyi 
te*if]rMiiat^«lK7  wili  not  br  aoRRml^Mg  tfir;*^^) 
1f]iHte,  Janreltf,  «r ' Mcb  lite  tahMife 'lurtadeiv  «AMR 
*.  i  entered  i  80  (Bucte^  aiiid|»id  iM  accMftlaglf/'tiMH^ 
iptltUiig!ttae^>indMieito  piMiaiie  tlnrt*  this  i6  Hb^m^ 
thaitatioa  af  itii«ir  refip<m8ibility}  »  CbM^eiMVlr  J^ 

wUdL'ttaeyitkaire  iimMal^ptt#8aiA/^M>^*^ 

mmM  for  api^anlBiirf  SOTtere^bte  teen'lfinlted  td1# 

OB0iiagtfrfi  goods  between  I^^ 

hhI^  bf /esdnditigf  tfaa'it^j»>loi»  br  ^H^ek^'^jMMAr 

AdnAnrmadiateipiactt,!  thi^  iMre  beeit*  eftatMU  ^ 

soe  .to  -tke  pablft  tbaft  d^ce  of  at^«yv  rtg^tfeW^/ 

a«d  dkpafcdkv  ^birii' '  chat-acUgi^w  tkebt^etMIQAmtltllk^ 

TUeas^ttbeniore^  wiko  eatrastei^ljiei^ 

deiendeta  were  entitled  to  expert*  an  siSbi&tetWd'WilllUt^ 

aBMB'iadvinitigjiiiJUi  mbdb  ^f-rtMavtyaivce^'aildtd^'MlAd 


OQvsioA.    S^  if  ftucli  w«8  tli^tr  obUg-irtloli*  tdixwifos^^ 
tlie  p«l»Hc^  Ao  iodividttal  could  hftV9  ai^ight tatinfiMi lo^V     . 
«!i  4;h«a*  Mty  iwonfiisteat  reefKNMiMlily.  Hoiir<^€A. 

«  The  mere  cireniastaaoe  of  a  mrrieifs  aenrant  hw»gD4im^w$A 
n  duurge  ci  tfae  waifgoiw  as  diiTW,  wiU  n#t«itti(ae  th#^?y  ^^  , 
fllitAic.to^  4Faii8ii^  witli  him  as  w  anthoritftd  agMt^^^  ^>«»m^ 
ifiA  «a^ited  ppwen  in  regAfd  to  the  Koeipt  and 
4eUF«vy  of  goodf ;  Jeremy,  ^^60;  J&dT^  Co^  tot.  L 
^ttffp...  BewdMy  the  defimder9'  waggon,  being  a  dme 
Cf^nr^^ne^,-  and  nH  acoeas-  to  itoeonteiits  ex«ldded( 
emn^  aa  to.  the  waggcm^r  himsetf,  cMSd-n^t^b^ttflbili 
the  moat  drrect  notification  Hmt  he  was  a^t*  lavwtiM 
wjbtb  flueh  powers.    A»  the  deSmai6Ts^  atle^vred  lidtMitg 
to  he  put  into  the  taU  of  the  waggon  es»epi  ootn  £M 
tfte  horseiB  OR  the  road,  00  it  was  nuoiifefltiy  an  insei 
oim  place  for  the  carriage  of  gtodd ;  and  aupely '  no 
pexaoQ*  could  reasonably  believe  that^  witiiont  negMct*» 
ing  liis  proper  charge  of  driving  the  horses,  the  wag*^ 
goner  could  sufficiently  protect  the  conyeyaiice  behind, 
etiq^iaUywhilatra^reliiiigdiiring  a  dairik  nights  \Ait(all 
emotsy  it  18  iaconedvahle  dart;  the :i0pectal>»«tui%tof 
lM\^<)AveyaiiQe^  and  tkie  vary  Umitad  ompioymentMi)^ 
the  waggoner,  could  be  unknown  taiAe-.iiereottS'UdM^ 
acted  for  the  pursuer  in   the  transaction   in  ques-* 
tl9^u   *Th)e»  waggon <diBly  paaeea.Marti&ithe  inaklep- 
ei^  dooi ;  and  Gt^gennouut^  where  Tliom' wjas'galt*^ 
dcpasrr  ia.naiauHiy  yards  diatanft  fremlihe  Glas^awf 
rpad^    AjQcordin^y^  both  theee  peraons'  evinced  a  cots^A 
flfimifftiPffft  of-inlarfearing  iai|^peify'witli>4he'WaggaiiM 
eifa  duitiaif  and  'OBirer'vfNrauading  him*to  aUowt<thiR 
tmok  ta  be  put  into  the  waggon.    If  they  had^  entor*^ 
taiabed  an  oppoaite  epuvaii,.  what  was  aaked  and  gmhlm 
ed.  >  obrriouBly .  fay  way  of  &yaur  waadd  have  been  da4 
nanded. as  matter  of  rights '  :»      i!) 

(ipjdecidii^awhiqueafcioiia  aa  tfc^fa«aettb,(wheren8i»v 
a^lewf^  ^  ^wde  to  su^^ect  ooa  party  for.  tim^ 
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s»  jiin  itM^Quy,  0f  attothtf,  wiietber  agent,  nuOidattltTf  or  iuw 
LoveU  o.  ^^^^  J^ard  has  always  been  had  to  the  BUture  <i 
Uowej  &  Ca  the  business  carried  on  by  the  principal,  «aMd  to  the 
nami^ami  extent  of  the  powers  coxifffired  upon  those  wlumi 
^j^^^^  he  has  occasion  to  employ  under  him ;  Linwood  9. 
ponts^  suibu^  Hawthorn,  14tli  May  1817 ;  Duke  of  Roxbui^he  9. 
'^  Waldie,  Ist  March  1822  ;  Ulpian,  JDieg.  4,  tit  ft,  Liik 

9,  §  2;  Clive  p.  Eames,  2  Starketfy  p.  181.  In  thi 
case  of  Watson  f.  Bank  of  Scotland,  15th  May  1806^ 
Mor,  App.  Mandate,  No.  3,  this  Ocmrt  found  As 
bank  liable  for  the  contents  of  a  receipt  granted  by 
one  of  its  agents,  although  it  did  not  bear  the  deposit 
to  be  received  for  behoof  of  the  bank,  as  required  by 
the  agent^s  commission,  in  order  to  bind  his  consti* 
tuents.  But  the  House  of  Lords  reversed  the  judg- 
ment, upon  the  ground  '  that  the  agent  could  not  biai 
*  his  principal  beyond  the  limits  of  his  authority.*  1 
JDaw,  48. 

Lards  PitmiUy  and  AUowa/y  were  of  opinion  that 
the  interlocutor  was  wrong.  It  was  not  proved,  tiieir 
Lordships  observed,  that  the  pursuer,  or  those  Who 
acted  for  him,  were  in  the  knowledge  of  die  defendant 
peculiar  mode  of  trade ;  while,  on  the  other  hand,  it 
appeared,  that  the  waggoner  entered  into  atf  rixpr^ 
contract  to  carry  the  trunk  to  Glasgow  for  hire  to  Us 
masters.  The  case  of  Watson,  founded  on  by  the  de* 
fenders,  was  quite  different  from  the  present ;  for  Urn 
the  servant  had  no  individual  charact^ — he  was  art» 
ing  in  the  capacity  of  waggoner,  and  in  that  alont 
The  hotds  Justice-Clerk,  Glenke^  and  Boberttmif 
upon  the  grounds  stated  in  the  note  of  the  Lord  Ordi- 
nary, held  that  the  rules  applicable  to  common  car* 
riers  did  not  apply  in  the  circumstances  of  this  case. 
Tke  Court  acowimf^j  adh^ed  to  the  Lord  Qrdtearfi 
iiilerloeator. 


SWardlaw,  W.^.  Agents.  ^or  the  defenden,    —  -,.. 

'    * ''^Wanter  Banri.        George  Tod,  jUn.- Ageai.  '    'M*K. 
■  U  ■  I  Ckak.  ■ 
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.JjiMl  .-  i/   .;  . 

»»*. ,  ,i,  .  I  ROBERT  STRAHAN,  W.  a 
..,5f,..)V.,  ROBERTSON,  SoUcitor»  Supreme  Court*. 

,]BjpPIfJfGBeL-rLAW*AGENT.--STAT.   S5   GeO.   Ill- C* 

I  S^^rrr^^^  ^*  ^^  agent  in  who$^  Jiaxmr  d^cre^ 
Jhr  expences^  awarded  to  his  client ,  was  af^edfo 
.go  out  and  be  extracted,  was  not  entitled  to  demand 
i^^ilf^Wff^^^^^  e^cpencesfrom  the  opposite  party,  as 
'u'i^kft4\W^  t^en  out  the  attorney  licence  a/  the  tinfe 
%*d^^i.Kfff  am^wting  ^, process  in  which  these  ex* 
^  I  Xm^Vfre  awarded. 

Ji  .i>'";l    t  ••  •   ••  •  .    '  ♦ 

^J^Tfi  ^sldfiXi  ii^yiflg  been  raised  agaii^t  .Mrs  J^errie  by 
^r,^]^^pa  jfor^peyroeut  of  ap  acpQupt  for  i^usiness^j 
J^if^  l^ejpn^  WfiS  assoilzied  with'  expences  ^  and  decree 
.;QQi;r*t|ifilpe  ^e:9:pe<ipe8  went  put  in  name  of  Mr  Strahan^ 

Imf  figffa$'    Straban  extracted  the  decree  for  expences^ 

Mffd  gave  a  cbarge  for  payment, 

JRpbertson  suspended  tl^e  cfaargei  and  pleaded^-^Thai 

%hj^  (^barger  had  not  taken  out  his  attorney  certificate  at 

tjt^e  tijne  he  was  defending  the  suit  for  the  expehce  of 

^wi^cb  tbis  charge  w^s  given.    No  certificate  had  been 

'•■'■'  3  A 
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Strahan  v, 
Robertson. 

Expences, 
LawmAgent 
Stat.  25  Geo. 
III.  c  80. 


38  j«]i^  m%  ig^^  ff^  ^  bim.from  6th  Nov.  1881  to  W^  J^ljr  l^^ 
at. which  latter  period  he  bad  taken  out  certifieates  Cor 
the  three  preceding  years.  The  action^  hovevtr,  Jor 
the  expence  of  which  this  charge  was  given,  was  rais- 
ed in  November  1823,  and  was  terminated  on  4th 
July  1824.  Therefore,  during  the  dependence  of  that 
action,  the  charger  was  not  qualified  in  terms  of  Anj 
Stat.  25  Geo.  III.  e.  8(X  Th»  7tii  seet^.  of  that  etatute  do^ 
elares,  ^  That  every  person  who  shall,  in  his  own  name^;' 

*  or  in^  thenafB^  of  any  other  person,  sue  out  any  writ 

*  or  process,  or  commence,  prosecute,  or  carry  on-  or  de- 
'  fend  any  aetion  or  smit,  or  any  pr oeaedinga  as  a  solids' 
<  tor,  &c.  in  any  of  the  eourfcs  aforesaid,  or  m  expMa^ 
'  tion  of'  aHy  gain,  fee^  or  reward,  without  havii]^  oli^ 

*  tained  sudi  certificate,  in  such  manner  as  hecdn-be^ 
'  fore  is  diiMted^  or  riiaft  deliver  iniA  (Aie  raspeetiT^  <^ 
«'ficM  ^ppmntecl  by  this  aet  any  false  or  fictitfonf 
^' place  of  residesee,  with  intent  to  evade  ^e  paymiaat 
<^  ^  the  bigl^r  duties,  in  and  by  this  a«l  kn{HMf[|' 
^  tontraj^  to^  tibe  trae  intent  asud  meanlBg  of  tliis  acfy 
^'0very  such'  person,  for  ertty  sudi  eAi)iM»,  shall  %st^ 
^  leit  fflid  pay  the  mn  of  £50,  and  ahiriQ  be,  iandto 
'  hereby  made  incapiihle  to  maintain  or  ]^roBe«ttte  tt&y 

*  action  or  suit  in  any  court  of  law  or  equity  for  the 
^  v»&very  of  any  fte,  rewaid^  ov  disbturseineMei,  on 
^  aeeoont  of  piroeMuting,  canryisg  on,  cv  d^ending  afif 
^'socfc  aetibn,  suit,  ot  proceeding/ 
r  ITndear  this  Mctioift  of  the  statute,  the-  duurgeir,  btM 
riie»  being  liable  for  Ate  statuti^'  penalty,  wnskil^ 
padted  to  aet  as  agent,  to  l^effeet  of  reeovering^f 
fee  due  to  him,  or  any  disbursements  made  by  him 
during  the  period  he  wad  not  possesaad  of  stiel  «eitiS^ 
eates.  It  is  not  sufficient  that  the  party  aflerwaris 
jNlid'Vip  titeasrears,  stid  obtained  his  eiirtifieate,  aitte 
M^dd^ares  that  tbe  new  eerttfleaete  masrtibetidbea^eM' 
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vHttAk  tea  ^bijB  afttt  the  fomer  e^ificate  «x{nres  ;^  ^uaeiMt 
andy  tiU  that  is  done»  h^  is  disqualified  from  actiag  as  gt^TjI^T^ 
ifg^lt  to  the  effect  of  prosecuting  for  his  expences.       RobertMu. 

^ wirerec?,— The  charger  in  this  case  is  merely  the  Law^^enL 
HS^ignee  of  his  client,  Mrs  Ferrie.     It  was  in  her  £a^in,l^9^^ 
l^Olur  .that  decree  for  the^e  expences  was  pronounee4» 
44tibiough  that  decree  was  allowed  to  be  extracted  in 
XMiHe  o£  her  agent    The  suspender  could  not  have  re« 
fused  to  pay  these  expences  to  Mrs  Ferrie,  merely  be- 
cause her  agent  had  not  taken  out  the  necessary  cer- 
t^eotes:  neither  can  he,  on  the  same  ground,  refusepay- 
ment  t#  hev  assignee,  in  which  situation  thediarger  tru- 
ly* stands.    The  suspender  might  probably  have  plead- 
ed compensation  against  Mrs  Ferrie  on  certain  claims 
which  he  had;  but,  in  order  to  meet  this,  a  letter  was 
written  on  the  part  of  Mrs  Ferrie,  expressly  consenting 
that  the  amount  of  these  expences  should  be  placed  in 
extinction  of  the  sum  due  to  hef ;.  so  that,  from  that  mo- 
^lent,  the  charger's  interest  as  a^^snt  ceased,  and  he  be- 
caiae  t^ly  an  assignee,  making  a  claim  fop  Mrs  Feme 
against  the  suspender.     The  statute  merely  confers  on 
the  client  the  privil^e  ^^f^fusii^  payment  to  his  agent, 
who  has  not  qualified  in  terms  of  the  statute ;  but  it 
49e8  not  render  it  imperative  on  him  to  do  so;  so  that 
t)ie  claim  for  expencea  is  not  null,  but  only  voidable  at 
the  option  of  the  client.     But  if  the  charge  is  suspend- 
ed in  this  case,  it  will  virtually  he  finding  that  Mrs 
Ferrie  was  bound  to  refuse  payment  of  these  expences 
tp  her  i^nt  for  the  benefit  of  the  susp^Dider.    The 
statute  does  not  apply  to  such  a  ease;  and,  being  a  penal 
aJtatete,  must  be  interpreted  stiictly. 

..The  Lord  Ordinary  suspended  the  letters  simpB^ 
dt^i  but  the  charger  havii^  reclaimed,  the  Court 
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f«  juM  i«M  ^^0p^  ^f  opinion  that^  although  the  stalsnle  dleuty  ap. 

strahimTr    I^^  ^  ^^  clahn  86  made  by  the  charger,  yet  it  dUnot 

Eobertaon.     ^^^  ^ff  ^he  claim  itself^  so  as  to  preclude  any  right 

Espmett.       which  Mrs  Ferrie  might  have  to  enforce  it ;  they  flwte 

^25  Gm.   ^^^^  altered  the  interlocutor  so  far  as  it  suBpencM)die 

///.  e.  80.      letters  simpliciter,  but  sustained  the  personal  objeetioii 

to  Mr  Strahan,  to  the  effect  of  suspending  the  piteoit 

charge,  reserving  to  Mrs  Ferrie  to  recover  payment  of 

these  expences  found  due  to  her,  and  to  sue  diereftr, 

if  she  should  see  cause.  >   /  >i} 

'      •  '     a  f»j 

l4^d  Eldkit  Ordmanr.  Act.  FuOarUm.  Tho.  BiJ^rf^je^ 
W.  S.  Affent.    Alt  Shaw.     Party,  Asent     Sir  R,  DJu^ 

•     *■  T!' 

I  ■■  III  I        M. 

•r 

FIRST  DIVISION.  .a 

No.  CXVII.  June  ft»^^  jl6«i&  io 

ALEXANDER  GEORGE  FRASER^     n:il< 

agmuH  .,1,  .„! 

ALEXANDER  MORRICE,  Cafifaier  of  the  Abdnktn 

Ranking  Compfmjr.  :  .^^w 

* 
«  '  ''I'll' 

AKNnALB£NT.^t-*JFVm^  /ia2  a  ha$iking  twmpatg 
WM  not  Uablefar  interest  ttpom  tmclaimed  dkidemli 
upon  their  etoek, 

Bv  the  5th  article  of  the  contract  of  cqiartneiy  of  ike 
Aberdeen  Banking  Company,  it  is  jMrovided, '  SViat 
^  it  shall  be  in  the  power  of  every  partner^  mord^emt^ 
^sa,  to  assign  or  convey  his  or  her  share  or  shtfei 
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Mn  ilriflMGdttpaiqr  to  umj  penon  ot  penwMt^tii  ^be^^^'^'^^^ 
^^eriob  of  his  or  her  desOiy  th«k  beer  die  mey  indtM^t  FmeJ^ 
^  iad  incase  any  ahaxe,  upoH  die  death  of  a  partner^ Morrbe. 

*  fiiiail  fall^to  more- than  (me  person^  it  is  bertsiby  pvo*  Anwairent 
^'tickil^  that  those  who  laay  suceeed  thereto,  either  by 

^iOi  ^ngnlar  title  or  by  suceessioii,  shall  be  oUiged» 
^twiOdii  sixuMHiths  after  the  death  of  such  partner,  to 
If  coolreytiie  same  to  any  one  of  the  persons  succeeding 
'ntbeietiEi,  ert*  any  other  person  for  thar>  .behoof  that 

*  they  may  indine,  who,  on  the  transfetttnoe  the&eof 

*  to  him  or  her,  shall  be  fully  vested  in  the  right  of 

*  vidd^hare ;  but,  in  case  they  neglect  so  to  do  within 
'that  space,  that  it  shall  thereafter  be  in  thie  power  of 

*  the  directors  for  the  time  to  expose  and  sell  the 

*  said  share  by  public  roup ;  'that  they  shall  only  be 

*  accountaUe  for  the  proceeds  thereof  to  those  having 

*  right  thereto,  in  the  same  manner  as  is  prescribed  by 
'  article  11th/ 

Artide  11th  -  of  the  same  eontrtet  declares  that, 
where  any  shares  have  been  attached  by  the  diligence 
of  d^edltoirs,  the  directors,  after  advertiseiti^nt  Und  cer- 
tain othor  proceedings,  shall  be  entitled  to  sell  such 
shares  ;/^  lUfd  tJie  said  partner  shall,  ^aftel*  SAch  sale, 
be  denuded  of  his  interest  in  the  said  copartnery,  and 
tins  Gotnpany  shall  tNoly  be  accountable  tn  <hhnf»  or  to 
those  having  right  in  his  place,  fbii  such  a  sum  as  the 
said  share  or  shares  shall  be  sold  for  by  public  roup, 
hot  for  no  annis^rent  thereon  till  after  the  tender 
'4f  a  proper  disdiarge  therefor^  wfter  niedtatitM  ^al*. 
ways  of  the  expence  of  sale,  and  of^aU  otb^.  eoqpence 
whatsoever  that  the  Company  may  incur,  or  be  put 
te,  in  r^ard  thereto/ 

.The  deecMed  Alexander  Fraseriof  Oremda  wMi 
pnqprietor  of  one  share  ^  this  Compauyi .  He  died  ;in 
]r00r,  leaving  a  tsstament^  by  which  the  conwyedhis 


im^  DBCISI0N9  01!!  THE '        KifUf 

28  Jtine  1626.  wli6te  pTtipetty  in  OrMftia  wd  Swirtirt  to'iteMfti 
FrEfleTT^   e»0cutors»  to  "be  hdM,  mft»r  payimt  of  Mme  lefuts^hi 


Morrice.  tlUfit  fblT  behoof  Of  ki«  thTM  SOJtS,  of  "l^lioai  UU 

^AMM^.  s«OT  WM  tfce  only  survivor.  The  CMCvton  (itvradi 
the  will  izi  Do<»ton'  CoinmoiiB>  nA  tibiey  alM  aptik  a 
oonfirmatioA  in  1809>  for  the  p«rpMe  of  cur^ 
the  batik^etode.  Apptieation  was  ttttde  ta^Ae  tkik 
fbr  payment  of  the  dividends  d^  on  Mr  fVaMiAiflhttti 
and  for  a  transfer ;  when  the  Bank,  vp^n  the  i4ta  tint 
Aere  was  only  cme  executor,  said  it  waa  nepssUtfy  to 
pvoduce  a  oonftrmatfon ;  but,  when  the  eonfimifltte 
was  produeed,  which  shewisd  there  wete  sevenl  t» 
etttors,  they  were  then  infermed,  in  terns  of  thi  M 
iMlele  of  copartnery,  that,  before  the  b5^me  dM« 
dends  coidd  be  paid,  the  share  muat  be  tnututesedto 
(tae^the  execut^nrs,  and  for  that  purpoaetheiolhtti 
must  give  a  power  of  attorney  to  attne  pelimii  as  dieir 
agent  to  make  the  transfer  in  the  bank  boobs* 

three  of  the  ex!eetttoi«  were  resfdenC  in  OmUk, 
and  the  other  two  in  London.  The  la«ter  had  tiku 
the  ffianagement  of  die  fanda  in<3MSi  Brttafafti'lil 
both  of  them  died  soon  after  the  eobinnatioa  M 
b^n  «rans«iiMed  to  the  Baaft:.  The  sAyviviag  «h^ 
Mtoi^  did  not  f<iHow  out  the  eoiarse  reqoiffMl  tf 
the  ceiitraet  itf  the  Bank  \  and  the  Bfibfe  did  aot 
tivaH  themselves  of  the  power  to  sell.  T1»AMi^» 
lUained  untfansferred ;  and  ni>  ferther  appllcMlta  l» 
ing  been  made  for  seireral  years,  As  Biuik,  in  MR) 
put  an  advertisement  in  the  Gaairtte  to  Mr  fnain 
ti^it  of  kin.  DKferent  appUcations  were  »ada  ki^m 
ee^ence  of  this  advertisement,  one  of  them  hi  biMf 
of  the  pursuer.  The  Bank  dedared  thettis<dvei  ^ 
ling  to  pay  the  arrears  of  dividends,  and  to  tmitftr 
the  share  to  the  pursuer  on  his  obtaining  an  luJdigMi 
tion  frbM  the  stirviving  esfednteM  of  his  ikrther.   n* 
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ef  4ividaidfl»  aa  tlife  gt!ouMl  thlBt/  thef  nevw  "^^nr^ 
intamrt  on  nndaioMd  dividenAs,  ftbd  ptureuerMT^'^' 
mjmA  ftbli  BCJkiea^  eoiit;likliiigf<M*  paym^t  of  paliedieil 


Lomoe. 


ntwefkioii  the  ussdauHed  dividenois  aemtung  oa  Ufr 
(Afire  itf  di8  titode  ^  the  CiMijmwf. 
'  illto  LoiPd  CMabb^  Qonlered  oaaeB  to  the  Court. 

JPhetied  im  tho  pursoer-*^ 

L  Qa  the  gmeml  pdni^ipleB  i^  tke  Imr  of  jiartaem 
di^uiterest  is  Aue  to  la  greater  or  less  esteat^  adoof'* 
ding  to  istpcumatanoee,  oa  the  m6ttejr  of  a'  partner 
Widdi  JB  ieft  ia  the  hands  of  the  CSoinpaay.  The  aiv* 
dmA  praotioe  that  interest  "wms  not  eaigible  eosceptiag 
4mkfff^  escpMta,  pel exi»&ra€k^tori6^  is  aow  gceat^ 
itbood^  Sdchfilor,  8Mh  Jane  1748^  JfOOk.;  Dawson 
01  Frfe^k,  IMh  Juna  180ft ;  GartUaad's  Trastees  o. 
If  Dowal,  flfith  May  18&6 ;  HiU  v.  Gilroy^  l25lii  Jlifay 
IftSl ;  Garroa  Company  «.  Headers^m,  I807*(aob  rei 
ipofted).  On  the  principles  recognized  in  these  de€d6ion9, 
jAteciflt  wHi  bo  due  apKm  a  piMaer^s  ahane  of  the  |iro^ 
fite  ivoleas  the  coatraet  el  cx^piurtaary  tc^wtasaed.  ah  e» 
jaass  4ecliEurf^ioa  to  the  (xwfirary^  Thetefift no audide^ 
daratioa  ia  the  coatraofof  the  Aberdeen  Brakiag.OQnQu 
paay^iand dicre  is  nothiag  whkih  cga  ^atitl^ tiui.t;6om» 
pmf  rto  ha(v«  their  t^hta  distiagtiished  ftom  ^dlof  e  «€ 
ai^  othdr  priYato  partnership^  /The  Bwlt  migh^,  ia 
terns  of  oae  of  tiio  ailjples  of  the  eoatMet^  haw  soU 
thaa  mtmim  by  pablie  wup»  inx^kh  <la0e  th^,  ifonl4onljf 
JiaTa  been  liaWe  fw.  the  prioe  witbwk 'iatereeW.  But 
thcQr.did  not  arAil  themseiyes  fi£  this  jpQWer;  and^  if 
Ikmy  had^  therpawe  itself  iTcmld  have  be^  oertaav 
nvfAoat  being  oul|oet  toiany  faU  iatho  voiue.of.the 
gtsflVi  •  ,*',••.<}■ 

'- 11.  The  dividatdainirqaestioaoaanot  proj^y  be 
eaOed  andaimed  dividends.    Altihoagh  difficulties  #x- 
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j§jimeiw«.igeed  as  to  the  jvaniier  in  wMA  die  ilrtvieiids  4b(iiM 
Prj^r  ^.  be  drawni  yet»  a  demaaeid  haThig  been  made  for'theni' 
Mom^  so  fer  bade  as  1809,  thejr  eannet  be  regarded  as'inl^ 
Annaiairmi.  claiiued.  If  divideiids  are  to  be  considered  asr:tb^ 
dfliiiied  duriBg  a  discussion^  it  m%kt  operate  lU  ar 
premium  in  every  ease  for  a  company  4o'^^rettte  '.Al»Ji 
lay.  The  esBcutors  in  this  case  transmitted*  a  eMftr^ 
mation  for  the  express  purpose  of  obtaining  these  divl*-^ 
dends,  and  the  Bank  would  faasire  been  in  perlebt  isaft^ 
to  have  paid  upon  that  title ;  but,  when  the  Bank  in^ 
timated  that  the  oonfibrmation  was  not  sufficient^  tUey 
should^  at  the  same  time,  have  put  the  es^cutors^  wli^ 
were  fbreigners,  upon  their  guard  thUt  no  iHtutlW 
wotdd  be  paid  upon  the  arrears  of  dividendlL  Hatii^ 
glrenno  sudi  inttHiatieii,  the  mdney  shooidl  iM;  Miafr 
Vertowed  as  having  been  consigned  in  thwr  own  hanisi^ 
'She  Bank  have,  notwithstanding  the  daim  that  watf 
mada  so  long  ago,  been  making  profit  of  Hie  monty^ 
tfa^inaids  in  the muoBtime.  ^  ■     •  i-'.s^r 


I  *\ 


i**    nil 


Answered  I. — ^In  resisting  the  pursuer's  demand, 
the  defenders  are  only  vindicating  the  uniVersU  prac- 
tice of  all  banking  companies  in  Scotland.  The  pm% 
suer  h^s  failed  in  shewing  that  any  banking  company 
ase  in  the  praetiee  of  paipdng  intetest  on  tmdaim^^n 
vidends,  although  he  was  allowed  an  opportunftT  '^ 
doing  so.  There  was  no  mora  on  the  part  of  the  de-> 
fenders  to  infer  an  obligation  different  from  the  uni-^ 
▼ersal  practice.  They  did  not  withhold  the  money 
after  the  conditions  of  their  contract  were  com]^ed 
with ;  on  the  contrary,  they  even  refrained  from  ex* 
erdsing  the  power  which  the  contract  vested  them 
with,  by  selling  this  share,  in  whidi  case  they  would 
only  have  been  liable  for  the  price,  without  interest, 
after  deducting  the  expenceai  of  the  sale. 

IL  The  piu^uer  has  been  a  great  gainer  by  the 
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tHPtHMt   *If  the«hare  had  been  void  sue  loontlM  ^^Itw^^^i^^^^^ 
hi^  father's  deaths  he  would  not  harednawn  move -than  ^o'^^* 
£4fiO.{Qr  iU^  It  U  .valued  iu  the  mvwU«yt  of  the  ^'^^^  UmnJmu 
of  theooAfinnatioin^  as  only  at  £085»  Iw  which  price 
o^lYf  witbQ^t  JAJtc^resty  the  Bank  would  have  be^fc 
liaUer    .3iit»  by  the  Bank  not  availing  themselves 
of  the  privU^ge^  the  pursuer  has  sold  the  share  for 
£2^0,.  besides  having  ggt  payment  of  nearly  £1000 
of  dividi^ds.    . . 

III.  The  share  in  quesUon  has  been  in  the  pinwuer^s 
{Wttlyfor  three  generations.  The  practice  of  payfag  no 
iptlM^est  on  undaimed  dividends. has  be^^  uniliMna  diii> 
mg:  all  that  time ;  and,  tberafore^  if  the  company  have 
Relived  ppnifit  from  trading  on  dividends  left,  m  thtir- 
hwds»  the  pursuer  and  his  predeoeseors  hate  Mtpedi 
Ibmr  proportional  shares  of  such  profits.  Aa  every 
purtneiri.of  the  company  is  thus  so  far  a  gainer^  h^ 
must  be  barred  perwnaU  exceftUme  from  fhaUfUginc 
the  practice. 


..2>^<Cwr' -Unanimously  sustained  the  defences. 


-  T.  I 


Lord  Eldinj  Ordinary.  Act.  Dean  ofFac,  Cranfiqun^ 

'^  'fil'  Lumsden.      U.  Mackintosh,  W.  S.  Agent.      Ait.  J?o- 
•^hertim^  Skene,        John  Turner^  W.  &  Ag«tit.      Sir  M. 
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SECONn  I^IFISIOIf. 


No.  CXVIII. 


JiiM  88. 1886. 


FOTHBRINGHAM^-^MpAMfer, 

CAMPBEhh^Charger. 

Procem^^-'-^Suspsnsion. — Letters  iffeuepeneienhear* 
iflff  a  different  date  Jhm  Aat  dm  iMeoft  /A^  U^^m 
jpassed,held  tohenuU^aiidtikeproeesefCMdUnmm^ 
alfhmigh  the  olffeetkm  woe  Mt  etated  till  e^ier  Ulu- 
CMte^atkm  upem  efi€  merits. 

FoTHEEiNOflAM  presented  a  bill  of  enspeftsion,  wlikii 
was  parsed  upoa.the  6tli  June  1885.  The  letters  qC 
suspension  which  followed  thereon  were  written  to  the 
signet,  and,  by  some  mistake,  bore  date  of  6th  July. 
The  charger  forced  the  case  into  Court  by  prote^ 
tion,  and  then  gave  in  answers  on  the  merits  of  the 
action.  Each  party  was  afterwards  allowed  to  see 
the  pi'ocess  for  six  days  ;  and,  when  t^  ^period  .{le^ 
elapsed,  and  the  parties  attended  at  the  Bar  fixr  the 
purpose  of  finally  adjusting  and  closing  the  reoofd^ 
this  discrepancy  between  the  date  of  the  letters  of  ^susp 
pension  and  the  warrant  on  which  tbey  .procefded 
was  discovered  and  stated  for  th.e  first,  time,  by  tbe 
charger. 

The  Lords,  upon  a  verbal  report  by  Xiord  Cim^ti^ 
he]id  that  the  suspension,  which  was  thus  in  Cpurti^p^ 
parently  without  a  warrani;,  was  iauU»  and  that  eff^ 
must  ))e  given  to  this  objec^iqi^  wheneyer  etat^  not:^ 


Nu  iw      ocpgr  OF  (WWiJM'  tm 


wiaabuAlag  the  pfCVfMu  IHlseontwtefion  beUreen**'^^ 

tbe  parties.  S*oth«riaghuA 

».  Camptoli 

JLct  Stole.       'Alt  AiClla[jAnl         #1  MtNtA,  S.  S.  C.  p^ii^ 
and  /mm  MnHin^  S,  &  C.  Agent*.  j^yy»Miii», 

.u. 
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;  No,  CXIX.  J«»Mf  29. 1826. 

'     •  * 

WRIGHT 

against 
WATSON. 

Peocess. — St  At.  50  Geo,  III.  c.  11^,  sect.  36. — 
6  Geo.  IV.  c.  120,  sect.  45. — Not  competent  to  re^ 
claim  to  the  Court  against  an  interlocutor  of  ffie 
Lord  Ordinary^  refusing  as  incompetent  a  biU  of 
advocation  of  an  interlocutory  judgment. 

A  BILL  of  advocation,  presented  with  leave  of  the 

Sheriff  of  Lanarkshire,  in  terms  of  the  50  Geo.  III. 
c.  \\%  ^  S6,  against  an  interlocutory  JiMlgment,  ftad-^ 

hig  the  pursuer  of  an  action  for  aliment  of  her  natural 

child  entitled  to  gitie  her  oath  in  supplement  of  the 

proof  adduced,  was  refused  by  the  Lord  Oirdinary  *  as 

*  incompetent,  the  judgment  not  being  final.'  A  re- 

chdming  note  was  presented  against  this  interlocutor, 

to  the  competency  of  which  it  was  objected,  that,  by  the 

4S!h  section  of  the  6  Geo.  IV.  c.  190,  kH  interlocutors 

by  ^e  Lord  Ordinary  oh  the  Bills,  passiiig  or  ireftis* 
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jmcvstmSi  o¥\  tiib  ■.      iht  n». 
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I.I-  .(i:ui 


^^^^^^iug  bUls  of  adv;dc«bioi&  from  iolexloeiitory 

Wri^t  a  ^    ^^^  declared  to  be  final*    To  whidi  it  waa; miM^KwA 


by  the  advocatar»  that  tim  eDaetmoit  oooldt  be^dneiBfe 
to  apply  only  to  smch  interlooatois  as  the  Loiidi  Owb* 


Watsoik 


Process* 

inl ^112^  u<^  proooimced  on  coDfflderetion  of  the  merito  oCifaii 
Met  36.        iiiu^  aod  not  to  sEi&ch  as  the  preeeiit*  riifueiag-tfaertHlB 


6  Geo,  IF.  e. 

)2o,#0ct46.  as  incompetent 


n« 


>ln 


p.'; 


I    .'         *1M  '  « j  I     p    Vl^ 


«»  1    . 


The  Court  refused  the  note  as  inoempetent^i^ 


'l*fI'»T. 


^     '  I 


£pr<Z  Jlf«J«!^.0](dimuE]r^         For  tbe, A4Taeiilo%  ^CMsra^r 
Camf^eU  &  Macdowally  Atteatfi.      For  the 
JlM'Neia.  Agent.         B. 

I'  '  t  .  •  •lit      MjI 
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No,CXX. 


«/t%  4. 1836.  ' 

■    •  -  ill    ^\.>^<r^ 

WILLIAM  HAMILTON  .  ,  ..i 

OgHUntt  .'   'K    l,;-<>H| 

,  OGORGE  BAJBO.      <..,.,.....)< 
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hU.ckai^}. 
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lai  May . IMSi ' the  piursaec's  daughter,  a < cfaildafaoiit 
thieeyeasa^of  age^-was  thDowaidoivn  and  sevwelpfaiiffb 
by  a  hone  and  cart  belonging  to  the  defender.  Ita(N 
pemd-  in  evidence  (hart,, at  the^itime  ^wfaan  the  addk 


ibM^er*  lialftfcer^s  house ;  thai  the  cart  by  which'  die  HwiHttmT 
Wttrthriywil  down  was  rather  on  the  wrong  side  of  thefS*^^ 


rood*;  and  tiiat  the  carter,  instead  of  beiiig  at  the  R^pt^nnM. 
hMs^s  h^ad,  or  on  the  footpath  beside  it»  had  fidlen  he^ 
hind  t6*  a^Mnsiderable  distance,  (abo«t  sixty  *ar  seventj 
yards,)  and  did  not  overtake  his  cart  till  it  was  stof^ed 
by  a  third  person  after  the  diild  had  fallen^  In  ^ese 
drcnmstances  Hamilton,  fbr  himsdf,  and  as  ^  tutoi^ 

*  and  administrator  in  law  for  his  infimt  daughter/ 
IvrM^ht  aft  UMion  of  damages,  far  reparation  of  the  in- 
jury sustained,  against  Baird,  the  owner  of  the  horse 
aiid;cart.  The  sheriff  of  Renfrewriiire,  before  whom 
the  summons  was  raised,  after  allowing  a  proof,  *  found 

*  the  defender  liable  to  the  pursuer  in  damages,  which 

*  he  modified  to  £40  stertxn^,  and  also  in  £4. 19s.  6d. 
^  being  the  amount  of  the  surge<m's  bill,  and  the  ex<« 
'  pences  of  process  and  dues  of  extract/ 

The  defender  brought  this  judgement  .under  review 
by  advocation,  and  jdeaded — ^The  rule  of  law  is  uni- 
versal, that  no  person  is  liable  to  repair  a  wrong  done 
to  another  unfess  he  have  been  eilher  actually,  or  by 
legal  implication,  directly  or  indirectly  accessory  to 
its  commission ;  or^  as  expressed  by  lit  Erskine,  (B.  iii. 
tit.  1,  §  18)  ^  The  obligation  to  repair  the  loss  of 
'  anoihersttpposes'somewfong  committed  by  the*  party 
^McMi^g«d,'4n3.  -7%isdMtn]iehasvfmivBd4he4an0lspu  ^ 
0f  the  Courtm  the  resent  cases^of  LiiMro^  m.  Ua/Sntom, 
14th  May  1817,  and  the  Duke  of  Roxburgheff.  Wddie, 
1st  Mardi  1822  (not  reported).  The  only  cases  which 
sasBot  td  fevour  a  contrary  opiBssm  are  -  those  dn<  wikiab 
ti»  master  has  been  fomid  liabltt-^^eflp  e«^p4^**-*<in  aa«> 
oMatof  some  ^degree  eB  nagligeQoe'  «i  his.  own  ipartj. 
as  hy  trusting  his .  employment  to  servMits  or  horaes; 


ru  jnstasumn&B  fnasL      mo-iw 

4tMijr^M6/  whom  1m  kivw  to  ba  cank^s  oe  vj 

H^S^  LiirdSteir(aitit{^|&)'wwheii  a  sMater  hi^t 

Baird.  <  outra^Bdfitt  fltrvtintf  or  tmtia  •  Tt^ 

been  the  gtoiuid  of  th»  deelrim  in  fha  oiae  ^CEiftw 
r»  Ihiiilop»  flad  Jan.  1W9  (aoi  nfortod).  vAm^  hw^ 
|Mnd  tiiat  the  nunriw  bad  tirtra«tad  tiiro  «rtB  -vjtti 
fwr  taofMat*  thecihai^  of  oneeBrtarw  fc>i>inwtlumi 
ctoaof  casea,  Tia>  those  wiiew  aocMmtah^^wB  haiPfaaad: 
byratage  aoadws,  thecMmarsara  haid  to  haliaUa<ii 
emtti^aciuy  baaaaae  tihey  undartahe  to  ^ttiYerf  llie  ^puk 
angeas  safdjr ;  aad^ hasvii^ fatted i^it^m^  thcyiantat 
ba>liahle  ia  daaurgea.  In  a  csaae^  tharafoMi  Ifltt  .Ika 
preaent^  whei^  the  anatar  haa  employad  his  aanrtart 
in  a-  lawful  and  ordiaarj  ofgMpatim>  mthort  lamy  niy 
Mgtawie  oB  hia  aaan  part^  or  anjr  nmumdnafc  <m  tliie  p«rii 
of'  hia  servant)  whi(^  he  «ag^  to  ha^'foeaaaim  or 
eoDld  hKte  prevented,  it  is  dear  he  eannol  he  liaUe  ftp 
the  fault  which  tint  aemmt  haa  eomsutttd,  not  ift  tbto 
iMcution,  hot  in  the  neglect  of  the  wock  enilrastei 
to  hia  charge.  **  ;     >• 

The  panuar  an9mmied^Jhfb  cas4ar  waa  eaiphi]red» 
Id  tile  present  instance^  to  drtre  the  drfendettf  etit 
aiof^a  public  road,  and  in  the  neighboilf hoed  of  a  p&« 
pideus  dtf'}  and,  if  hia  earetasasass  in  the  disrhaggfiof 
Ids  duty  eecashmed  injury  to  a  third  party,  hia  tvik* 
ploytr  nmat  be  liable  in  dnmageg^  ai  cmlem  ^gbOum^ 
te  reparation  of  the  wrang^  doMi  This  doetriae  si  x^ 
eognSzed'  by  tiie  imtiioaities  in  tiie>  eivik  l»w  f"  jVMyfa 
SyemtUetm  OUigaimM^  Parti,  chj  S;  esid  Rut  Mi 
e.  G^§^  quarto  edit.  voI«  k  p^  M  aood  888)  aa  w«U  «f 
in  this  coimtfy  aoBd  in  finglBflid,  (Espimau^^  p.  att4 
SkmiUA  9.  yn^}i  nd  the  timin  of  dedMMuin  tUi 
Gbttffthate  all  ^vm  eAct  to  thiat  r«la«  TheMMl 
ff«aM»kaM# reMirtcMea' are thcae dl  hmm »^ the Mm^ 


« 

1%U&)e$  Lord  Kcitb  t^  Keio^  lOtfi  Juno  ISaftt  Fcorf] 
MTto.Dlluriiqi,  ttU  Januuejr  IMA;   and  EImwh  «J 
]fflaBe9o^  «tth  Feb.  1813,  whidt  was  dvwliy  mi 
]Miatj  •j'ftdv.ioipeflflibli  todkpoaeof  thiirlMtiM^ 
Hie  ^doftnAw  «sitiDq^te  to  do^  nfna  tlio  gBMKQd  of  o 
pwitadidieontriift  by  the  owaaw  of ■  otagp^aoocfces  to 
olwfoyitffeir  paflOOBgooo  in  tafietgr;  for  tho  princi|do 
oi^^tboidecioioii  iliaft.alv«}ro'lhieB  noted  on  Ibo  ttoblU^ 
o^ayroM^fbritko  anfloonduet  of  their  otmwit* }  and^ 
iadiMdytiio  pnofMrielxio  of  the  pQst*dwBeii4tQ^  iai  Ithttft 
OO0O,  iMo  fcuod  laoUe^  ooojunctiy  ood  ooMvally »  okNog^ 
vitlt  M  Ae-  onvntr  of  the  stiqpo^faocb^  ^;o«]d  not  JhofO: 
boon  sdbyoBfcid  cm  any  ottwggtooadi    I&  tiio  eiae..of 
lihwrood^iiiho twf\^mk  was Iwldtoi bo o MtM  J^ff^ 
#00,  .ifiiMt  ubiA  orery  pooBOutiQii  bad  bom4aIooiA 
and  bodi  dioro  and  in  tbe  actio]]:  of  ibo  l>fd(0.  of 
{liixbttK|^e..r.  Waldio,  it  w*o  larowd  Itet  th#  aiis 
«Bita;bnd  aolad  dioictly  cottlniy  tot  tbo  <^^ 
Iters.  • 


hThoIiordQrdiaaqr.tQOk  AoeBOi\to  nporbunfn* 


^  .^(%e  .QmH,  at  advising,  wa8  iman&mondy  of  opinioii 
UMi^iMabiUtyof  moolera  £or  tke  oowlnei  of  anv 
vants,  ia  tbe  performance  of  empiayaients  cconmlttedi 
to.^AoIr  charge,  was  founded  on  sound  principle^*. 
aad  now  completely  fixed  by  tbe  train,  of  deciaiono 
quoted  by  the  pursuer.  In  tl^  present  ease,  thoBO. 
were  two  circumstances,  botb  of  whidi  wei«  eonxr 
piotoly  decisive  of  the  master's  liabUity,  Fint,  Hho. 
injui^  was  done  by  the  horse  and  cart  whilst  they 
were  engaged  directly  in  the  employment  oa  whidi 
the^naater  had  sent  them;  ottd,  MoondJ/n^  Tlie  acd*-) 
dodt  was  ocoasioned  by  the.emieaion  of  that  ordiwiryt 
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4  July  im  preoftution  which  was  required  from  the  carter  m  tkm 
Hamuton  v.  husiiiesfl  in  which  he  was  employed.  Reference  wis 
^^^'  mada  on  the  Bendi  to  an  unreported  case — ThiMnsoa 

AtfiMnKM.  and  Brownlee  9.  Anderaon,  Till  June  ISM-nin  wludi 
the  principle  here  contended  for  was  admilMd  on  all 
hands;  and^the  difficulty  which  ooeuned/linMi^  lii^e* 
ther,  in  the  dreumstanees  of  that  case,  the  carter  had 
been  ranployed  by  the  party  who  had  been  fooad  lia- 
ble in  damages.  It  was  also  remarked  that  the  case 
of  Lord  Keith  r.  Keir,  though  a  very  hard  one,  in  its 
eircumstances,  upon  the  defimder,  was  wmsudfy  de« 
>tMM;  It  proteeded  0t^4fagprinci|da  Ihal  <hi  timuti^v 
'WM  earned  te  tba  mam  of  dmiig  tlw  boMnas  in 
wkMi  tfie  semmts  ipsre  employed  ;  andaUbougbMr 
Keirhad  ami^uBly  ovdeied  them  to  use  thevteost 
eaittthm,  yet,  on  the  general  ground  of  hm^hb^imm  t^ 
sponsible  for  them  in  the  executaoii  of  hia  wwk-  It 
did  not  appear  (as  stated  in  the  report  of  lint  case) 
lial'he  had  eaqprasdy  praUbited  As  use  of  :fira«^Ae 
had  mdy  diitcted  ^em  to  ba  very  cautioue  in  tk^ttf^* 
plication  of  it;  ^y  .^ 

*^  Thenr  Lerddbipai-Aesefoee,  rqpeUe^ 
advM«liett»  and  affirmed  the  judgnanftie^  <ib0  akiMiil^ 


i. 


m  «     •• 


•  • 


Alt.  J^re^f  nfidi  ^k^w..      John  Nairn^  S.  S.  C.  taiMx. 
JVaim,  Agents.        JIf.  Clerk.  '"*■*'' 

mi* 


•  • 
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SECOND  DIVISION. 

'    N«<  CXXL  Juiy  4.  I81M. 

FINLAY 

UgmMi 

WALKER. 

H^ranr.!.^  Oho.  IV.  c.  aA.^ffibere  it  u  Uiended  td 
-*    memrt  to  SieJudieialHatement^  &r  oath  qf^  d^!mj^\ 
dar^  in  tke  immmanf  ptveess  fat  recoeering  4mmll 
i  '■  (MU  k^/bte  tike  skeriffl  naOee  to  that  ^eet  nmUie 

*  I  ^$t^eeAupmi  him,  along  with  the  copy  of  tke  eom^ 
is   pbdni and dtation, 

« 

WaI/Kke  presented  A  petiftion  or  eomplaini  to  tikd 
<fceriff  of  Kincardinesliire,  in  virtne  of  the  6  Gea  IV. 
€•  M,  whereby  a  power  of  deciding  claims  not  abore 
£8)  in  a  rammary  way,  in  conferred  oil  ebeirifik,  ccm* 
dading  for  payneiit  of  £6,  on  acooiont  of  midttures  nL^ 
teged  to  haVe  be^n  abstracts,  more  than  five  years  be« 
fwe,  by  the  defender  Finlay.  No  evidenee  was  ad* 
duced  by  Walker;  but  the  sheriff,  proceeding  upon 
Finiay^s  statement  in  defence  t)iM  voce,  decerned  against 
him  for  the  sum  claimed,  With  expences. 

Finlay  brought  a  reduction  of  the  sheriff's  decree; 
upon  the  ground,  inter  alia,  that  the  proceeding  had 
not  been  in  terms  of  the  statute,  which  requires  ^  that 
^  A  copy  of  the  petition  or  complaint,  with  the  citation 
^  annexed,  and  also  a  copy  of  the  account,  document 

*  of  debt,  or  state  of  the  demand,  with  the  names  and 
'  designations  of  the  witnesses  and  havers,  and  a  etate^ 
^  ment  of  the  other  means  of  proof,  shall  be  delivered 
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\^y^  y  f  a^  ,the  i^ame;  tipei  .with  a  pc|py  of  th^  9aid  pf$Utiq(|^,^,. 
FMayT"*^    *  the  sheriflF-officer,  to  the  defender  perapq^^j^.^fj^jj}^.. 
Walker.        •  j^jg  dwelling-placp,'    No  stateinent,  Tf^^Wfvi^f.j^^^^ 
PrZf.  *  means  of  prqof '  was  served  upon  J^i^laj^  ?W^W% 

6^00.  IV.  9.  standing  under  that  expression  (as  he  cQi!|ben^)fj(^f  . 
simple  declaration  or  oath  of  party  (by  ojffp  ^^  f^P^S^ 
which  Walker  trusted  to  establish  bisxlaim)  i;8,j^^]y^ 
comprehended  aa  a  proof  by  writ  or  witi^f^i^^^  ,    ^^^^  . 

Walker  maintained — ^That  the  action  was  incompe- 
tent»  *  corruptioup  or  malice  and  oppressioQt^^cf^J^ 

*  psrt  pf  the  sheriff,'  b?|ng  the  pnly  PPnipet^  j|}^<)^^ 
of  redufition  under  the  stai^itie  in  questiiW-  <  T^ji^  < 
riff '9  decre?  was  npt  ultra  vires ;  for,  i^ocordiW^^^ji^ 
fair  or  l^al  construction  of  the  words  ^  other  i^[|fps«k 

*  of  proof/  as  used  in  this  statute,  eould  they  be  con- 
sidered as  comprehending  the  oatb  of.a  ^ai;^,  fiifi^fgSf^^^ 
tainly  not  his  simple  admissions  with  regard  to  Jift 
©pponent'g  <totm.  As  yns  anticipated.  Finlay,  itt^ 
log  Im  defence,  admitted  enough  for  ^labling  the  sbe-» 
riff»  without  recourse  being  had  to  his  oath,  to  pro- 
nounce judgm^iit  agwisthi^L  . . 

.  The  Loixl  Ordinary,  in  order  that  the  point  mf^ 
he  speedily  and  %^tjt^^t^velf  j^e^t^^.^oande  «TizafiL-> 
dum  ^  to  the. Court  with  the  question  of  oomfe^/&Mf 

*  ari^p^g.o^  of  ^tbe  eircumstanG^  tbat  t^^n^^s^ 

*  with  his  complaint,  did  not  furnish  ^  stateinent  of 
'  the  mitaw  of  pi:oof /  M  Apd>  ^.  tli«  tilce^qpap^  the 
Court  required  the  opiniow  of  the  other  ju^^es-^-all 

.    of  whom,  with  tbe  esci^fi^tioii  of  Lord  Hefixfju^  were 
•f  opinion  that,  *  If  a  party,  after  resorting  to,  aad 

*  failing  in,  iOther  m^ims  of  proof,  intends  th|a^t9^|^T 
'  «8ort  to  t^e  oath^  of  his  adversaty,  that^  under  thf  ex- 

'  press  words  of  the  act,  be  i$  bound  to  give  notice  oF 
The  oath  of  party  |3  (certainly  '  a  mei^n  of 
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^^  9toQf ;'  and»  as  the  act  requires  that,  besides  *  the  *  ^^y  ^^ 
^-  iKunes  and  jdlesigiiatioiis  of  the  witnesses  and  havers,^  fsaIii? 

*  a  ^tement  oi<^her  means  of  proof  shall  be  deliver- ^*^^er. 

*  eitat  the  sBxni  time  vith  the  copy  ot  the  said  peti-p^^ 

5  titixk,  &c.  the  judges  are  of  opinion  that  the  oath  of^*^'^  ^^'  * 
'  partjr  mndt  be  held  tp  fall  under  this  enactment ;  and 
^  it  is  hiiportant  it  should  be  so,  to  prevent  the  party 
^  \$ei9g  taken  by  sui^rise,  in  so  solemn  and  conclusive 

*  a  mean  of  prppf  as  reference  to  oath.' 


n 


Upon  i^uming  consideration  of  the  question,  with 
tliese  opinions,  iffie  Courts  *  In  respe.ct  that  the  terms 

*  of  flie  act  of  Parliament  have  not  been  duly  fol-i 

*  lonired  out  in  this  case/  sustained  the  reasons  of  re* 
duetiQU. 

^€fr  the' Funnier  ct  the  leductioa,  Dean  qf  Fac,  (CramtaunJ 
Skene*         John  Jameson^  AMnt  For  uie  DeCender^ 

J^  Gen.  (Hope)  Menxies.    S.  R.  Kkiloch^  As^^^    M*K. 

8. 
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FIRST  DIVISIOlSr. 
^o.  CXXII.  July  «.  1886. 

* 

Mbs  ANASTASIA  GOSSEN  or  BLAKE 

agaimt 
HENRY  MARTIN  BLAKE. 

JUBISDICTION. — HUSBAKD  AND  WlFE. — POUEION. 

^-A  decree  qfdworeet  pronounced  hy  the  Comrnis- 
sariee,  at  the  i$gtaMce  ^  Ae  husband,  both  parties' 
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6  juij  lase.  being  foreigners  (aUkough  the  tmrmig^  iff^iieen 

^^^Xr  celebrated  in  this  country)  redueedy  <m  ihe  -gr^nd 

Blake.  that,  OS  the  wife  was  abroad  at  the  timet\0it^fmi 

jurimHeihn.  «<>'  Certiorated  qf  the  'proceedings  held  qgffiffs^hsr 

^^^^  "^  (having  been  only  edictaUy  cited)  she  um  4W|i  ^ 

Firreign,  ject  to  the  jurisdiction  of  the  Commssari^^^  t,  ^ 


S  •":  xiif 


The  parties  in  this  action  were  natives  of  If e}aA4r^i/)a 
5th  September  1814  they  came  over  to  PortT^^dr, 
were  regularly  married  by  the  clergymaa  .  ^|ifpt,  tk 
same  day,  and  returned  to  Ireland  the  day  ^Bo9iiri|ig. 
Of  this  marriage^  there  was  a  son.  The  pqr^ea^  ^iidik 
tinned  to  live  together  in  Ireland  till  the  begM^flg  of 
the  year  181 7»  when  the  defender  separated. h^jmelf 
from  the  pursuer ;  after,  which  she  resided  f<|r  sqne- 
time  in  Dublin,  and  afterwards  with  a  rela^m|j^ 
London.  The  defender  continued  to  reside  in  W 
land  till  Spring  1823,  when  he  came  to  S^otlm^c^Mk 
a  house  at  Portobello  for  five  months^  and  pi^poj^ 
quarters  in  Perthshire.  In  the  same  yea^r  t^e^i 
an  action  of  divorce,  before  the  Commissaries  q^.; 
burgh,  against  the  pursuer,  upon  the  ground 
tery  alleged  to  have  been  committed  by  hier|i\.  ji;^qjj^ 
The  summons  was  executed  edictally  againjst  |t}^g  ^^ 
suer  as  being  furth  of  the  kingdom.  No  iojtijp^^ 
was  given  to  her  of  the  proceedings  th^  w^r^^g^fjijg 
on  against  her,  of  course  there  was  np  appearano9<.% 
the  lady ;  and  decree  of  divorce  was  pronc^ig^c;^ 
against  her  on  a4th  October  1829.  In  May  I99fi^^ 
defender  entered  into  a  second  marriage.  ^  q 

.  In  July  1824,  the  pursuer  raised  the  present  af^g 
for  reducing  the  decree  of  divorce  on  the  following 
grounds  : — *  It  was  obtained  against  the  punoeri  in 
*  absence,  the  summons  having  been  executed  ags^ 
'  her  edictally  as  furth  of  the  kingdom ;  and  no  \fh. 
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'  ^  ^^iji&tion  having  been  made  to  her  of  the  dependence  QJEui^  int. 
"♦^Nttr  the' action  by  the  said  Henry  Martin  Blake, „,'T>"*^ 

\     '  '  •  Blake  ©. 

'"^  tlkMJ^h  he  knew  where  she  resided,  and  was  in  cor- Blake. 

'  *^Vkfe]{K)ndfeiice  with  her  at  the  time ;  her  first  know-  rJ^^TT 
^^^Iteftgte  ttf  ^  the  action,  and  of  the  decree  pronounced -^•'•*««rf««rf 
'  in  it  htiVin^  been  acquired  from  an  advertisement  For^ 
*  inserted  into  a  public  newspaper :  TertiOf  Both  the 

'^  ^Mtki^s  being  foreigners,  and  the  said  Henry  Martin 
^**BI^  having  come  to  Scotland  solely  with  the  view 

'^*bf  pursuing  the  said  action,  and  the  pursuer  hav- 
^'/Iti^  no  domicile  within  the  kingdom  of  Scotland, 

^^^Ste'  was  not  amenable  to  the  jurisdiction  of  the 
^*  CUiiiEtekisaries  of  Edinburgh,  who  therefore  had  no 
^  ^wer  to  entertain  the  foresaid  action  against  her.* 

^  *^*The  Lord  Ordinary  ordered  cases  on  the  question 

y*  jurisdiction. 

nl    V 


v!i 


Pletttkd  for  flie  pursuer — 
c'^l^^'Both  parties  being  natives  of  Ireland,  and  hav* 
^il|^  lived  as  married  persons  in  that  country,  their 
iiMk&ge  nrnst  be  considered  as  an  Irish  marriage^ 
l^intij^  de'Jbeio  entered  into  in  Scotland.  When 
^^tdcM'COntracta^  was  not  the  domicile  of  the  par- 
ti^y  mSL  when  they  contemplated  that  it  should  re- 
cite execution  at  their  proper  domicile^  the  lex  loci 
eanlrattui  must  regulate  only  the  form  of  the  con- 
ttiicX*y  but  the  lex  domicilii  must  regulate  its  effect^. 
VnAs  doctrine  was  laid  down  by  Lord  Mansfield  in 
Robinson  v.  Bland,  Blaci^tone,  vol.  i.  p.  256 ;  Huber^ 
B.  i.  tit.  8,  p.  34 ;  and  B.  i.  tit.  3,  {  8 ;  Voet  de  Sta- 
tutist sect.  9^  c.  2,  $  5 ;  Edmonstone  v.  Lockhart ;  and 
Forbes  r.  Forbes,  Ist  June  1816. 

II.  By  the  law  of  Ireland,  marriage  cannot  be  dis- 
solved by  judicial  sentence.  The  defender  was  not 
entitled  to  evade  that  law,  by  crossing  over  to  Scot- 
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«;.i4x.i9S«-  lanti^  and  oblaiiiinff  a  decree  of  divorce  agaimt  liig 

Blake  1        ^^^^'^  i°  absence,  before  the  Cbmmissaiy  Cbun.    TEe 

Biake^^^     Commissaiy  Court  cannot  dissolve  ah  Ehglisli  or  rrisk 

JurifOM/ton.    marriage,  even  when  the  parties  have  afterwards^  5<Ma 

^^^^  fide,  transferred  their  domicile  to  Scotland.  '  it  fe'^e 

Fnirmgt^        la^  of  the  country  where  the  contraci  is  in  iPoire  f&at 

must  regulate  that  contract;   Stiher^  .B.  i.  '6St! i, 

\  9 ;  Vaet  de  Statuti^,  sect.  9,  c.  2,  f  ^ ;  faiely^r. 

York  !]^uildings  Company — decided  in  House  o^ll^M^s, 

lath  March  1788 ;  Lady  Haddington  v.  QSco^^s 

Trustees — decided  also  by  House  of  horia,  tmh  J^ 

J824  ;  Rose  v.  M^Leod,  l3th  Dec.  1825.       '      ^^* 

The  same  principle  has  been  applied  in  Wi\ 
to  the  dissolution  of  a  foreign  marriage ;  Rex  v'Lot 
ley  1812 ;  Russell  and  Ryans,  Crown  Cases,  p.  2iy; 
Lindsay  v.  Tovey,  9  th  June  1818,  Daw's 
vol.  i.  p.  117. 

III.  Even  if  the  Commissary  Court  could,  dis8oii?e 
fin  Bnglish  or  Irish  marriaj^e,  they  cotird  bnl^'  do  so 
when  they  had  a  proper  jurisdiction  over  Ihe  partii^. 
In  no  case  can  the  locus  contractus  of  itself  found  jiii^ 
diction,  unless  there  be  also  domicile ;  Ersk.  B.  i.  \3L  % 
^  20.  It  is  true  that,  in  the  case  of  Dods  r.  WestebnA, 
11th  June  1745,  KUk.  Mor.  p.  4793,  jurisdiction  ^^ 
sustained  without  residience ;  but  ^hat  decisioii  fa(^^ 
alone.  It  is  noticed  by  Mr  Erskine  ai9  a  siiigulai'  case  \ 
and  there  was  a  domicile  m  Scotland  at  the  tinie  of 
entering  into  the  contract,  which  distinguishes  it  from 
the  present  case.  The  only  ground  tipob  wBM  il 
could  be  pretended  thai  the  pursuier  w^  jsubjfecl  lo 
ihe  jurisdiction  of  the  Commissaries  is,  that  her  his- 
band  had  transferred  his  domicile  to  Bcoilahd ;  tiH 
that,  by  a  fiction  of  law,  ihe  domicile  of  ike  feis- 
band  must  be  held  as  that  of  ihe  wife.  But  the  jpuf- 
fsUer  denies  that  her  husband  did  reaily  tri^sfer  \H 
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d^midle  80  as  to  carry  the  domicile  of  his  wife  con*-  < 
^teuctively  .along  with  it.  ^^^^  ^  . 

.  iUthoagh  the  defendex*  wag  actually  in  Scotland  when^iake. 

^  be  obtained  the  decree  under  reduction,  it  does  not  ne-j^„H«Hc«on. 
Ceesarily  follow  that  he  had  transferred  his  domicile  to  ^}^'^  '^'^ 

^  tl)40  cou^try .    A  person  does  not  alter  his  domicile  by  Foreign. 
«li  QUire  diange  ctf  residence  for  a  temporary  purpose ; 
]^djiUler,  p.  «85,  j  17 ;  ^rsk.  B.  i.  tit.  2,  j  16.  Where- 
Vrerxthe  defence  of  no  domicile  was  stated,  the  Court 

\  Imb  dismissed  actions  of  divorce,  even  where  the  party 
was  Scotch  raSkne  originis,  unless  he  had  afso  an 
aetual  domicile,  at  the  time  of  the  action,  within  the 

.  jurisdiction  of  the  Court ;  Brunsdone  v.  Dunlop,  9lh 
F#b.  1789)  Mor.  p.  4784 ;  Pirie  v.  Lunan,  8th  March 

"i7d6,  Mor.  p.  4594;  French  r.  Pilcher,  ISth  June 

'  tSOOi  JHf&r^  App.  Na  i»  voce  Forum  Competent; 

.  WyChe  r.  &ount,  27th  June  1801 ;  Mor.  id.  In  these 
,I|Mt  pa^es,  the  Cotnmissaries  dismissed  the  action; 
and  although  this  judgment  was  altered  by  the  Court 
of  Session,  yet  this  was  entirely  in  absence  of  the  de- 
fenders, who  neither  appeared  nor  made  any  defence. 

"in  tile  case  of  Morcomb  v.  M'Lelland,  27th  June  1801, 

'^Mor.  tb.  Now  S.  the  Judgment  of  the  Commissaries, 

'^  dismissing  the  action,  was  affirmed  by  the  Court  of 
^ssion. 

In  the  case  of  Murray  r.  Lindley,  8th  March  1805, 

\  iM^ion  was  sustained ;  but  both  parties  were  in  Scot- 
land at  the  time ;  atid  the  judgment  of  the  Court  pn>- 
ceeded  on  the  express  ratio  of  the  defender  having 
^rwogated  the  jurisdiction.  And  in  the  case  of  Lind- 
say t^  Tovey,  26th  Jan.  1807,  where  action  was  iSm 

,  sustained,  the  judgment  of  the  Court  proceeded  im  the 
ground  of  the  marriage  having  been  Scotch,  and  the 
husband  being  a  Scotchman,  heir  to  an  entailed  estate 
ijtf  this  country,  and  resident  there  at  the  date  of  the 


ewaytMi.^i^^;»  IiP^MOJi  later  eases,  ike  ptaekMcOm^^ 
Biil^ij'^    C(>fi#t''ha8  b€»en  sustained;  but  this  wa8^*kit)i6Pi4it 
Biafc^  BbseiAee  of  tbife  defender,  or  where  tlie  ob^ecHMt  tenlifc 

jftrnocthm  jwifiKMctioti  wBd  iiot  Stated^  TlUB  w«B  tliii  ciUBeSDiillb 
^J;^*"*  terton  t).  Teif«h,  2Sth  Oct  1811,  i^Ws^Mi^^iilMb 
Ponigm  Cases;  and  aleo  in  the  case  dT  Sugdiai 'fMiLaOq^ 
•&.  But  aftenrarda,  on  a  trial  ofoiid^a0jtfieieb|iiM 
ties  in  England  for  bigamy,  die  twAvff  jmi^iis  gamnif 
a»  tiieir  opinion  thal^a  divoMe  okitataed  imSiKMitluaitai 
an  IkiglitAi  marriage  was  wA  valid,  aaA'didMiati^Ml 
tect  the  flirty  ^;^|lainit  a  proieoution.  fcr  IfigAia^^ivfft 
tarli%  into  a  second  marriage.  Tkia^:  dhangecbitfi 
cMi^e  of  iipoceditfe  in  our  coarte;  and  tiMgGhtnMii 
aaries^have  ainoe  dismissed  the  aetiMt  whereifldtiaol 
was  not  the  permanent  donueile  of  the  parties^  aa^ai* 
iMbd  and^ife }  Gordon  v.  Pye,  Le^ett  f>,  Ij^v^ttffmi 
Forbes  f.  Forbes,  in  1814  and  ISlS^^I^miftKgKli 
Div.  Cases.  The  Court  of  Session,  in  reviewing  tlie 
jttdgfliMt  of  the  OonmHssariea  in  these  caeea^^imiSed- 
•d  upon  the  neoessitj^  of  a  fixed  ^lomtcile  beingKlsiAK 
Bshed.     '•  \  i'i-"  Mij*'// JUa^ 

:  llie  geaei^l irttle,  Aat  the  husband VdmitoBe^baill 
be  h^'  to  b#*tbat  of  !(he  wdfii  will'  not!  4ippi$r  ittfUki 
iQleseM  case.  When*  a  husband  and*  wtfeamne^ 
raCdh;  the  wife  may  ecmtmct  debt,  and  bi^aiK^^^^ 
but,'  insueh  a  ctkse^  a  citation  at  <he  domicfia^^fothi 
husband  Wouid  not  be  good.;  she  lamstbe  dtsd  ai^te 
bmL  dc^i«ili»;  Hog  «.  I^tle,  9th  Jaiiutoy;^  atflK^ 
Rupsel  V.  PatersM,  I9thr  March,  1689^}  Koblfill«« 
OetfktteM  of  Sontheslt,  0th  July,  1088$  Jler.  p.  5jM»5 ; 
Hay  0.  Oorstorphine^'SSd  June,  IM9 ;  Jlfar.  p;  d|M^ 
CborBSide,  11th  July,  17^;  iUbr.  p.  OOSfll.  Whefrii 
basband  intends  to  inhibit  his  wife,  the  inUbttisa 
must  be  executed  agunst  her  either  perscmcfllf  <^f^  M 
)iei^  oWii  dwellhig  place;  and  must  be  published  in'th^ 


Slmt$ipi8lr  Nate.    Aad  if  tlrare  j»  wsg^ccmsi^  ^^•^^BUkTC"'^^ 
ahfviU  £mhi  iKi ^utption  to  the  g^naml  ^ei  that  tb6^i^«- 
dtttkfi^fif  tiieyhHbaiid is  thatof  tlieiwife»  it  i» 


th^JiughM^jiaayabaadoned  the  wife,  Uft  liis  ow»  49-^^"^  "^ 
ip^file^  and  gow  to  a  different  country^  wjtiioiit  aA]ri^<»v^ 
iiiiifeEjtoifaeai ifw  the  wi^  purpose  of  obtatning  a  di- 
Yi>K»K  <^  Tlw ;  vaa  ineompetent ;  and  raich  ecieitts  t{^ 
Witatibeeor.theopiiuaQ  of  the  Lard  Gbanei^lloir  and 
I4M^  AadMdalftizi  the  case  of  IiAdsij}?j9^^^iK9[;«^Z>9tt'> 
JBf^il  lb  187.  In  the  «aae  of  ^a :  hiute^d rp^rqiifrigi^ 
4ilK>])w>^  tibe  necessity  of  the  .wi£b!»  p>«esenWiiiQ|ki^ 
iito.^gure  validity  to  thci.decraev.is<  etepi^y-^oMr 
'byiihe  analogy  of  a  pvociesa  of«  adlwviiQ^.  aa 
tharipnplimiaaffy  to  a  prooesa  of  divweej  ^id.  whvsii 
iafton^.  he  brou^  agaiast  persow  ]residiiig:^bi.tjbtfl 
ki«gdwi ;  ^r$h  B.  i.  tit.  6.  p.  4|rt    .    ^ 

^uPkmf^ix  the  def(n[idar~.L  Althmigfa  dMM^ 
sA^h^aMf ssavy  ia  maflty  casea  ^  fonndL  jiirisdifstioBii 
yet  it  would  lead  to  great  injustice,  if  the  jnrisdic^km 

a£jidGdiiflt!  w&ra  in  all ;easefi Ximl^  t^-mxiims^sd^ix^i 
aitthtfi  it^;  tomtoi^^  V  bo^^^urisdif^i^^jigiffii^ 
m^iiandy  c»<  remietie^  huti  aJb3(^f1^|ali^  4w'«,9i4ipya^ 
flffi!«M^^M]|Mw^  WhaB  a  ^ontiiact  ia  «aippHf4 
atftordiag.to  Ihe  kw  of  the  icoujaifary  ip  .Mrhic^:  itijii 
laidi^  the  whoteffalativ^  .]mtv^u»is  ^f.  th^law  ^omn 
Ji>f  jnigairded  aa  by  impjicotidn  foraQtig;a.p»Ft«f  j^ 

^  C  Jll^Thiagptie^  rule  with  i^ajQ^^ 
pfm  fi(afO]|g\y  to  the  mwt  important  of  aU  c^Qtm^lii 
iVi^^tha  contnet  of  marri^e.  The.partiep  ar^  bov^t| 
Mihere  to  each  other  ;:aind  if  the  wife,  fi^^ds.  that. dulia 
H  must  follow,  that,  the  4ffnM?il«  of  the.  hij^apd  ,isi  ii}i 
im^faAm  law  h«v  do^mcUe;  ai»d..the.^ifi?  <;ofiiyi^to9f 
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ejiM\yU2€.  ^  ^thxts^MiSmBt^ iMt 6f  the  WtfeF ; «Jer  J^iMr 
'^^•r^  J^fam  «w#t«P;  PSH*  f>.  Liinaft,  4d  Mftt^h  17t8,  Mr. 

Biakl"^        {).  4594  {  Wyche  v.  ffloiint^  Sttii  Jufie  ItOl  jiMr. 

Juru^      -4P-  T-   ^o*  JPy>rum  Compelens  %  Ft^mAi  «i  PMiif, 

^mband^  IStli  Juiie  1810;  Jlfdr.  ^. ;  LIniwy  r.  Ibttejr/ 4fl|h 

^^        Jan.  1807. 

HI.  All  qu^ticttis  with  regard  t6  imniwgi  iMMrt 
the  &tatM  not  only  of  tiie  paitieis  thettiddVeslMitaft^ 
Df6thei<d.  "^^ese  ttr^  aiirayd  ^e§ti(m«'bf'lAKrTk|^ett 
impottknk^\  ttUd  no  Oowt  is  so  w«H  MUd'fdr'tAidilg 
€0gn}2ii6ce  of  ibese  as  tlie  fotum  wfaM*e^tiie^piHy, 
Wfa6  ihsi§«8  bH  haying  Ms  or  h^r  ^tdtU9  MceMatftefl, 
•^^d^.  iC'Was  u^ii  this  ptiAdpte  Uie  Gottrt^ddflM 
Hke  isasi^  6f  Dodds  «?.  Westtombe,  June  tVGi  174S, 
lAtor.  p.  4T96 ;  iFVrftr.  and  KiSL  and  noticea  in  .fihi. 
9.1  titl  ?>  s^ct.  fi<^.  The  eases  of  Levit  v.  LB^'^uid 
IChblewhite  t;.  Rot^land,  both  decided  on  SSstiite^. 
eember  1816,  proceeded  upon  this  principle.  It  dote 
toot  Idppear  that  in  eitheir  of  these  eases,  ihe^aorties 
find  irn  anknm  remtmendi^  in  this  cdimtry;  96  ibttw^ 
ttmy  be  hsMijr  sufficient  to  foui^  *  d(nnkiilr  MMts 
|>tx>per  iseme,  taAy  be  HifHeient  to  A)mfd  h  jwMM6dA 
in  the'fease  dP^foref^er,  paHlciilaitf  in  a  qutetfui  tf 

TV.  A-s  the  pMifdet  ^a^'not  at  the  tliiv«»  ifl^ftoU 
land,  there  was  no  other  mode  in  which  she  could  be 
m^  ih  the  ak;ti(tti  <rf  divolicfe  but'eikMllf.  Rfid  udy 
by  a  citation  ^lyeh  by  the  authority  of  a  cbknp^t 
Court,  and  executed'  by  h  proper  oiBcer,  that  a  party 
<^all  be  brought  into  Court.  No  private  notice,  how- 
ever distinet,  is  sufficient.  The  officer's  execution  is 
the  only  evidence  of  citation  which  a  Court  can  look 
at.  In  consistorial  questions,  edictal  dtations  have  al- 
ways been  sustained  where  the  defenders  were  foreign- 
ers, and  did  not  personally  reside  in  Scotland ;  and  the 
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.Gouit  does  not  require  that  tbew  ahwU  be  .uyr  other  ^  Ju^y^gy- 
eiMenee  of  dtatioii  than  the  officer^ses^eeHtion*.  ^Jt^SBUke 
Mho  case  required  that,  besides  an  edictal  [citation, ^^*^ 
theife  should*  alsd  be  some  pHvate  intimation  to  ike  juniia^on, 
*]iartyv  of  the  proceedings  that  had  been  instituted*       ^^  *^ 

*   3%e  Court  found,  that  the .  defender,  *  between  the 

.  ^  manths  of  October  1816  and  Mm^  or  April  1817» 

rf  (tepursled  hkaself  from  the  pursuer ;  and  that  in  the 

•^t  jfear  1828  he  came  to  Scotiluid ;  the  pursuer  at  that 

f  time HBsiding  in  England:  Find  that  in  these  cir- 

*t  MuliMaiicee  he  comm^iced  aiiid  carried  throiigh  the 

.'  ^ildjbn  vi  Hrwees,  wkbotit  giving  her  any  infotma^ 

^'tldh  mfter  fX  his  residencein  Seotiaad  ot*  of  the  ae« 

"^  43»iiWt&A  fie  iHib  pUi^iig  befcMre  4lie  CVnbmissMiks, 

;  ^rfrtHerWfseihaxi  bf  ^^ng  IteOugk  the  Ibrm  of  edictti 

f^KMtkm:  Ffaad,  iMl  m  these  sp^al  circumstancQSi 

-^  and  without  determining  whether  the  defender  had 

^  himself  aci^mred  i  legal  domicile  in  Scotland  to  ^;ire 

T<  jfarisdiction  over  him  to  the  Courts  of  this  countcy^ 

'^  there  is,  at  any  rate»  no  reason  for  faoldiiig  that  the 

!.^  don»eile  of  the  wife  was  in  Scotland,  so  as  to  suti^t 

*^  her  to  the  juiisdicti<m  of  the  Commissaries;  and 

'  therefore  sustain  the  ireasonk  of  reduction ;  and  re* 

<  duoe,  decern^  and  declare^  in  terms  id!  the  libel,  8fc* 

Lord  Midxtyn^  Otimnj.    Aet.  Deem  of  Foe.  (Cramtaim) 

AiL  ^oticitorMenerai    I  Hope)    Greensnietds.      Thomas 
Johnstm,  S.  S.  C  Agefiit.  •     Sir  W.  Scott,  Clerk. 
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S^CONJDi  DIVISION.       .:    •<i» 

No.  CXXIIL  Jirf^C^  161MI) 

•  :  ..i       .••.     » ''ill 

.    ,  „   .t     i-.ullb9"ll 

FpUNXi]|Upofi;9iV<^bal  report  bf  the  XiOid  OcdiBAyy  «M 
^f^  ady4^]|g  wit^  j^Dthi^  judges^  tkatit  JBUpt^WttL 
p^ta]f;it,  \x\  t)^  Bill  Chamber*  to  grant  warrant  for  left 
$^.ft^  ^Wfii^^^f^  foi:  ^oreiiig  the  ocdev  aC^4ttfailiil 
ip.^  9jnlfin|04W)i  tt^a^  jproper  ooiirae  being  eitlicr tti>^ 
][(U^qn  .t9>^e  wl^te  Coiitt»  or  to  the  ivAgt  CMIattf^r; 

>  t  •     •  1     I  « 
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MATHEW  BROWNING  and  TRUl 

.,  w  •  '     • 

SB<|Uft8T&ATiOK.-«^jFVit0Mf  /Slttt^  ft  tt^o^  910/  compOel^ 
Jtmiie'Qmrt  to  receive  an  appBcathn  Jbr  ^  iqt^' 
•fffomd'^  a  tompo^Uim,  or  to  remit  to  'Ae  Lard' 
iOnMMOPjf  ontke  BiUif  to  iUspose  Aereof  in  time  6^ 
J^idmBtkm^irf^ms  ike^^;^  of  iimpoMon  hcd  heeu 
a^i^oved  ofhya  regular  meeting  of  creditors. 


Browning,  a  bankrupt,  having  offered  a  composition,  7  July  i w^ 
the  creditors  considered  the  oflFer  reasonable;  and  ap^BrawntoTlc- 
pointed  the  trustee  to  call  another  meeting  to  decide      — — - 
upon  the  sam«.    As  the  requisite  notice  could  not  be  ^*«''*'^"»*^ 
given  for  a  meeting  previous  to  the  rising  of  the  Court, 
th&  4imkmpA  and  his  trustee  presented  a  ]>etition  to 
the  Court,  stating  that,  at  the  meeting  when  the  offer 
of  composition'  iras  made,  consent  had  been  given  by 
creditors  to  a  greater  extent  in  number  and  value  than 
was  required  by  the  statute;  and  ^tidit^iSakre^WBa  every 
reason  to  believe  that  the  creditors,  at  the  next  meeting, 
Mrbi^kfrail  U  take  pkiee  w  19*b  Jtdy,  would  liilatiimotur- 
l$iSMtffi  'Of  the  composition.    But,  ae  the  Court  wtoiild 
jiot  tfaen^  mtting,  the  petition  prayed  for  a  remit  to 
4bA(IfOnL>Qvdinary  on  the  Bills,  '  w!th  po^wer  to  hid 
tqlKWdabip  to  receive  the  trwte^'s  report  of  the  pro* 
S;4IKding3i  tbiit  swy  take  piace  at  meftt  Aieetihg;  and 

*  thereupon  to  judge  of  the  offer  of  composition,  if  it  be 

*  reasonable;  and  assented  io^^4iy>thtoc  requisite  tiumber 

*  of  creditors ;  and,  if  he  shall  so  find,  to  dedare  the 
'  trustee  exonered,  and  the  bankrupt  discharged,'  &c. 
In  support  of  the  competency  of  such  a  remit,  the  peti-* 
tioners  referred  to  the  cases  of  Scott  Moncrieff  and  Ro« 
bertson,  July  18^j|  (AWtUMmL9tbt¥»yVruly  1816 ;  and 
James  M'Nair,  July  182.2 — ^in  all  of  which  remits  simi« 
lar  t€t  ^^^  present  had  been  granted  after  affUKdisaia- 
sion. 

The  Courts  after  consulting^  ipith  the  Judges  of  the 
Second  Division, .  were  unanimously  of  opinion,  that 
th^  practice  referred  to  m  the.  cakes,  quoted  in  tke^MM' 
tition,  of  granting  remits  biefoxe  tbe  oflffar  of  compo^*  . 
t^  had  been  aj^Qved  by  the  cxi^ditors, .  ww  imasp^^ 
cUent,  and  ibat  the  Court. had  n0fi*w«^  under  dbtlda- 
tutet \to,granjt  such  remits. .  Ttei>etitioawas^  thtavefiSre, 
refused.  -.,   ...,.>  c  '^^' y  ■     ^    -•        /   •   '■   *j 
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Tbx  earl  of  PIFE, 
Tbe  TBUBTlffiS  OF  the  lats  BARL  of  Fli^  '" 

ike  expenses  of  proeeee  in  ike  CMft  ^  Semim^  '^' 
previous  to  a  partial  reversal^  and  a  remU^J¥iM 
^  House  of  Lords,  to  ^  pursuer  qfM  oiitMi^'^ 
»hi(^hewas  nltimtady  sueeessjid;  ike  jtiil^gkiim^^ 
of  1^  House  of  Lords  hdng  uf^mihMe*'& 
Ike  pursuer,  upon  ike  po^ti  uMch'  '^etn  ri^ibf^^^!^ 
and  saying  n&iking  of  expenses,  oiAon^  '^itA^  ^!| 
merits  qf  Ote  cause  were  then  pikaded,  so  "Ae^^M 
Court  of  appetd  mght  icmipeten^Mt^gitiH^kii^^ 
ditetHon  toneeming  the  previous  exp^es  wkMk] 
seemedjt.     -  ^     '  .    .  >  ^.    •.  ..^^  ' 

■ 

The  proceedings  in  the  action  between  the  present 
Garl  of Fife,and the  tmsteed  of tiie  late'Earl  are'  already  ' 
reported^  Sfid  Beeember  1SS0,  (Sup.  No.  34.  p.  ISO) 
wd  4be  judgments  then  pronounced  w«*e  affirmed,  on 
appeal,  ilShl  May  1826.  In  addition  to  <iie  proceed- 
ings reported  in  the  Faculty  Collection,  there  had  been 
a  prdiminary  discussion  (not  reported)  upon  the  titte 
of  lHM:d  Fife  tO'  pursue  tlie  action.  "The  judgment  of 
the  Court  of  Session  on  this  point  was  favouralile  to 
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It 


ImuhfftM^XPf  WA  .was  affiitned,  ^am^kB^&p^t  ppp^uii  >  Jul/  ias^* 
by  the  House  of  Lords.    ThejmrsUer  having  now^J^JjI^^ 
irocee^ed  in  the  reductiye  ccmclusions  of  his  sum- ^^^  <>^  f^'* 
mons,  moved  the  Court  for  the  whole  expenses  of     ^.. 
process  to  be  paid  out  of  the  trust  funds  then  in  the  ^^oeess. 
bands  of  the  defenders.    His  Lordship  h^d,  in  the 
meantime*  obtai^e|sl  494^  W  ^be  Jury  Court,  for  th^ 
^qpenses  incurred  by  him  on  the  last  triaj  of  the  cause 
in  liu^^C^oi^i  l^ut  in  relation  to  the  elainir  s^e  by 
^m  for  the  expenses  of  the  two  former  trials,  th(e  Jury 
Court  refused  to  proceed,  because^  nt  the  |date  of  those 
trialB,  thai  Court  was  not  fHijthpri^  to  award  expenses 

Itajd  uow  authority  to  award  those  expense,  conceiving 
th^t^^jt^iU^q^i^stion  formed  ^  »or^  prpp^r  flpbj.^.  fw 
decl^j^^  ip  ^  Couj*  pf  Session.  ,  ,     .  x 

y^^,d^9#d,  tijiereforie,  now  ma^a  by  thp  {lawmtf^ 
res^VjIf^vwioJthr^e  bJ^apcbei?,  viz.  Fir^^  Thjs^.wtivism 
* ^^vxifiW?!^  6? Sespi^P  wb9eq?i«rt totj^ ?eput  by  <ib# . 
Hcg^seofjfiordft.    Sea^idly,  TJie  e^g?eij«#SvPf  tj^^t^o 
fwriijj^^jijry  tri^^^  Thirty ^  Jkfi  (^^  4(f^^f^^^ 

of  J^l^t^^ft^.^n  thr^  P<wii  9i  Session  pr^yiws  to  thii 
fi^,<\Wt^-.  ^  t^be  fir^t  ppiAt,  Uiie  Qpurt*.  l|ftd  J^tl« 
h6^i^i(({^  >n,,A?k^U3^.  W?  l^.or4shiiP.  *  «Qit»ils4  xt^.vthf 
*  «^{P^%  9^^  Pyoft^ss  sipcpth^e  re^Bt  by  4^  ^q^He^ot 
'  Lords  to  this  Court,  17th  July  1823  ;*  and  a^imj^riT 
ty  of  their  Lordships  also  concurred  in  the  .compe- 
teJ^fy,.9s4.p^^priiety  (^iaUowJj^  hinji  tjii^  esqpieti^^  «f 
libe^itwo  former,  jury  triftjs,  in  .which  he  hc^dbfrn  aucr 
Qeas^  and  where  the  Yei:-dict8  still.stpod  j|i  his  favaur# 
idt^ugb,  by  the  jivigineut  pf  i^^  House  i^Xm^M^ 
facts  then  ascertained  h«d  i^9^  be^  held  irei^iw>t  i  ti^ 
decide  the  cause. 

The  only  remaining  qiu^8t|(^  ^  tA  ^tbft  PCQ vioua  ^Sq 
pea^si^itheCourtof  Sep^fl^VW  ^ttewlp4.wi*#iftfej* 
lawijpigBpeciaJty,  vw,th^t.tlie^ftj)urjtM^-«(>^lwl<Hk^^ 
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1«2  DB0EMON8  OF  THE  No.  MIS. 

^julylM.  Moyember  1819,  found  Sir  James  Duff  (one  of  llie 

EiirtofF^  *.  trttstees)  liable  for  the  expenses  of  the  answers  ta  the 

Sari  ot  Fi&*8  second  reclaiming  petition ;   this  findii^  was  sw^ 

^.^     away  by  the  judgment  Of  the  House  of  Lords^ '  14th 

July  1828,  which  reversed  generally  all  the  interlofa* 

tors  complained  of,  except  in  so  far  as  they  r^lnti^  to 

the  title  dnd  interest  of  the  pursuer. 

On  the  competency  of  entertaining  the  demteid 
now  made»  tliere  was  considerable  difference  of  opinion 
On  the  bench ;  and,  after  hearing  counsel  at{  gffat 
ieBgtb» 

The  Lards  JuOke-Clerk^  Glenlee^  and  Uobertmm^ 
Ware  of  ppinion  that  the  claim  for  the  pvevjifii^  ex- 
penses was  incompetent,  because  it  might  and  oii^t 
properly  to  have  been  made  when  the  cawe  wjw^qiA^ 
ginally  decided  in  the  pursuer's  favour ;  indeed  part  ci 
the  expenses  having  been  allowed  him  at  that  (iime, 
seemed  rather  to  shew  that  he  had  asked,  aii^  9^)1(1^'' 
.  ed,  all  to  which  he  was  reasonably  entitled ;  but  ni^ll 
events,  as  the  part  of  their  previous  judgmaft|)»la^g 
to  expenses  had  been  reversed  by  the  Hous^  ^£,.|^of^ 
without  making  any  reservation  of  the  ultimate  tHi^t 
or  giving  ^y  other  direction  about  them^  whcn^.flie 
whole  merits  of  the  action,  as  then  pleaded,  wer?  before 
that  House*  .the  pyresent  demand  came  toq  butaj^  It 
was  remarked,  that  this  case  was  very  different  from 
that  of  Maberly  and  Company,  11th  March  199tf 
(JSkup.  No.  83.  p.  489)  where  the  House  of  Lords  had 
merely  reversed  a  judgment  on  a  prejudicial  question 
of  relevancy,  and  remitted  to  allow  a  proof,  and  in 
which,  therefore,  any  decision  as  to  expenses  would 
have  been  premature  until  the  proof  was  taken. 

Jjord  PUmilly  thought  that  the  demand  was  still 
competent,  having  been  made  at  the  final  decision  <tf 
die  cause ;  but  that,  in  the  circumstances  of  the  pre- 
sent  case,  the  Coiul;  could  only  award  the  exprases 


no.  195.  COURT  OF  «]g86IdN.  tOS 

of  discussing  the  question  of  title  to  pursue,  in  which  ^J^^  *^ 

the  pursuer  had  all  along  been  successful  both  here  ^nTorra  «u 

AMd  in  the  House  of  Lords.  Eari  of  Pife^g 

'  ^Lard  AHmvay,  on  the  other  hand»  held  that  the 


'  dfemand  was  competent,  and  that  the  pursuer  was  en-  S^JJJJJig^ 
'  \kUA  to  the  whole  expenses  of  process,  both  previous 

and  subsequent  to  the  remit  by  the  House  of  Lords, 
^  d^ng  that  he  only  demanded  them  to  be  paid  out  of 
''the  trust  estate,  and  not  from  the  trustees  personally. 
^'Hii  Lordship  made  reference  to  the  cases  o£  Hill  and 

others  V.  Hood's  Trustees,  14th  Dec.  1824,  and  Crich-* 

ton  f>.  Cifchton  and  others,  I2th  May  1826  (sup. 

Vtf.  85,  p.  581)  in  which  the  House  of  Lords  and  tihe 
^'tent  Division  had  allowed  the  pursuers  of  similar 

iEdions  of  reduction,  who  had  been  unsuccessful,  their 
^  expenses  out  of  the  trust  estate. 

The  Lord  Justice  Clerk,  in  conclusion,  said  that  he 

'IkAd'  only  conctirred  in  finding  it  competent  to  give  the 
^  «^0se8  of  the  former  jury  trials,  because,  in  ddiHg 
^  )BOf  the  Court  of  Session  was  exei^sinjg  the  funetibna 

of  tk^  Jur^  Coiut,  in  which  the  puMuer  woiUd  mi*> 

•^tte^ion&bly  have  been  found  entitled  to  those 'ex« 

peiises,  had  the  demand  been  at  the  tiite  competent 
"  to'  be  made  there. 

The  Omrt  found  '  The  Earl  of  Fife  entitllid  to 

'  payment  of  the  expenses  incurred  by  him  in  the  two 
'  '  first  jury  trials  referred  to  in  the  foregoing  note,  but 

*  only  from  the  trust  funds  of  the  lat^  £arl  of  Fife 

*  whidi  are  under  the  administration  of  the  defenders 

*  his  larustees ;  but  find  hind  entitled  to  no  other  ex-* 

*  penses,  and  deoenu*  ^ 

*      •  •     -  • 

Act.  Jeffrey,  CocTSnum.    Alt.  Thomson.    Wtdter  Cook,  W.  S. 
Mid  /.  &  W,  Jom«,  W.  S.  Agcata.     F.  Clerk. 
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SECOND  DIVISION. 

No.  CXXVI.  July  8. 1826. 

BROWN'S  TRUSTEES 

BROCK. 

'     •        hxri/-.  r 

PitocEBS 48  Geo.  IIL  c.  151»  \  VL^^^JFh^slSml 

may  rejnae  to  repone  apm^  agmmt  ufiMt^mtfr- 
hcii/or  though  iw  adversm^  do  not  reeUmai49gmd 
the  .Onhuify's  intoHoemtor  gfHmtU^^ 
to  the  Court  Jbr  redrew.  ^mNiv 

The  Lord  Otdm$aty,  in  virtue  of  tlie  16th  seett^an^oftllie 
48  Geo.  III.  c.  151,  granted  leave  to  reclaim  to  tke 
Ckmrt  against  an  interlocutor  alloved  to  hcMn^imi 
through  allied  u^dvert^ice  i  of  Mrhich  all^gatimlli^ 
explao^tioa  was,  that  the  party  had  m»c$ifi\ji$f»tike 
ameunt  of  the  ram  iound  dae  by  tfa^  inteclefliMt 
sought  to  be  opened  up.    ApplicationwufiiiwAs  tfrile 
Cbiurt  accordingly ;  and,  there  being  na  eofUter  iaote 
against  the  interlocutor  granting"  leave/  it  wa8«eoOMiI^ 
ed,  by  the  party  reclaiming,  that  it  w$suintliet]c9$ttiii' 
tent  for  his  adversary  to  oppose,  nor  the  C!au0t  4iM^i 
fwe,  the  demsmd*  Their  Loidahips,  ho^n^vei^  thoi^C 
etherwise ;  and  being  farther  of  oplnibn,  onthe^iMitd 
of  the  demand,  that  it  did  not  fall  und«  the  tsline««f 
the  act  of  Farliament,  they  refused  the  note. 

Lord  Machenziej  Ordinary.  For  Brown's  Trustees,  J^IP^' 
JV,  BaUantine,  W.  S.  Agent.  For  Brock,  Ivory.  GH- 
son^Craiffs  4^  Wardlawy  W.  S.  Agents.    M'IC.  Clerk. 

S. 
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i  ...     .  ■  ; 

Mb8  HUTCHISON  oa  FORRESTER, 
.    tigainH 
JOHN  YOUNG  FORRESTER. 

Tailzie. — Clause. —  Terma  of  a  deed  of  en^l  in 
tk  •  wMeh a'rrftrenoe  to  the disposilitfe "cldiufe  tSOg held 
ik  ^  Ar-  Atr  necesmfy  in  order  to  &iplaiH  and  liniit  the 
f  MMWNN^  of  a  dgstinatiott  '  to  my  aaid  ^dest^idful 

kf        >  tfsw  and  the  heir*  of  his  body,'  which  teas  contained, 
.1  aUmg  with  the  other  substi^tiofts,  conditions,  and 

reatriedons  ^  the  tmhie,  in  the  procuratory  qf  re- 
^         i^mgtaaitm.  -  ■  ■  -    :  • 

Jantr  PoKREitTER  df  Ctihnulr,  by  a  deed  of  ^Ml 
eminrtcd  on  Uie  31st  Dftember  1799,  Caponed  *  to 
*'>Wltiun  PoirresUi',  my  eldest  lawful  son,  ahd  the 
^.'hebs  male  <rf  his  body,  whom  failing,  to  my  otllei' 
*-  -ttein  of  tail2i«  and  provieioa  after  specified,  h^ritabl^ 

*  and  Imddemably,  all  and  whole  my  lands  'of  15ag- 

*  4«rdilinuir,'  Ac.  Thil9  disposiflre  dause  is  imm&< 
dldtflfy  followed  by  fta  <Migatlon  to  iofeft  in  the  fot- 
lawiag  Vsrmsi-*-'  In  which  Iftnds  and  others  above 

*  dispo&ed,  wi(ft  the  pertinents,  I  Wnd  and  oblige  rhy- 

*  fldf,  and  my  heirs  and  successors  whatsomever,  tin- 

*  der  the  limitations  and  ronditiorn  after  sjiecified,'  to 

*  iofeft  and  seise  the  said  Wiffiam  Polwster;  and  his 

*  abore  aaMed,  whom  failing,  my  other  heirs  of  pro^ 

*  virtdd  after  mentioned,  heritably  and  irredeenialdy« 

*  by  rcsfgnatitm  thereof  in  the  hands  (tf  my  reepective 

*  Mperiors  irf  the  same«  in  manner  after  expressed,  ttf 
3C9 
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ihij^rM26. «  i,e  liol^en  of  them  in  the  same  manner,  and  foif  bay- 
FomMerv.    *  Hient  and  performance  of  the  like  duties  ana  c^»ual- 

*  ties,  as  I  and  my  foresaids  held,  hold,  or  zni^hi  nave 

*  holden  the  same.*  There  was  no  precept  of  sasine  ; 
but  the  obligation  to  resign  was  followed  by  a  moctica- 
tory  in  these  words : — ^  And  for  effectuating 'Iherore- 

said  mfeftment,  I  hereby  make^  constitute,  and  or- 
dain,*  &c.  '  to  resim,  renounce,  and  surrender,  as 
I  by  these  presents  resign,  renounce,:  and  surrendel 
all  and  whole  my  said  lands  of  £aster  tiluliiluir,  ca 
in  the  hands  of  my  ipimediate  lawful  superioJC9.,mere- 
of,  or  said  commissioners  foresaid,  in  their  names,  in 
r  favour  and  for  new  infeftment  thereof,  to  be  made, 
:giy.n.  «Kl  gr«.tel  to  U..^  William  f o>^^^i> 
el4.efit  lawful  son,  ipid  the  heirs  of  his  body ;,  whom 
failiftg,  to  John  Forrester,  my  second  son,  ana  tBe 
heirs  .male  of  his  body  \  whom  Coiling,  to  Robeirt 
Forrester,  my  third  son,  and  the  heirs  male,  pi  nf s 
body ;  whom  failing,  to  the  heirs  male  to  be  ifi 
procreated  of  pay  body,  of  my  present. or  any  s 
quwt  marriage,  and  the  heirs  male  of  tlieif  jb 
Y^hpni  failing,  to  Mary . Forrester,  my  eldest,  ti^i^l 
daugh^r,  and  the  heirs  n^ale  of  her  body ;  Vhom  ^op^ 
ing,;^  J<Lnf;t  Forrester,  my  second  daughter,  and  the 
heirs  male, of  her  body ;  whom  failing,  to  E^zaiieth 
Forrester,  and  tl)e  heirs  male  of  h^r  body; '.Whom 
faiUng,  tp  any  other  daughters  or  heirs  female, 'hwn]I« 
)y  procreated,  or  to  be  pi^ocreated,  of  my  bo^yt  ^cc^* 
.  ii:\g  tp  their  seniority,, the  eldest  excluding  the  rest,  and 
succeeding  without  division ;  and  failing  of  my  said 
daughters,  and  their  heirs  male  of  their  bodiep,  to 
the  heirs  female  of  my  said  respective,  children,  in 
tl^  aame  order  as  is  above  prescribed  with  respect 
to  the  heirs  male,  the  eldest  daughter  or  heir  female 
having,  always,  the  pre-eminence,  and  succeeding  jto 
the  whole  estate  without  any  division ;  whom  £euI- 


*  ing^  tp  my  other  nearest  and  lawful  heirs  fenial^,  ipid  ^\^l}^ 
Vthe  4^cendants  of  their  bodies/ without  division  ;Fowe^fce»«. 

*  and^  failing  all  whom,  to  my  own  nearest  and  lawful  ^^'^^^^ 

*  lieirs  and  assignees  whatsoever.'    Then  follow  a  te-  tm^IT 
*8eryation  of  the  granter's  liferent  and  power  of  altera- ^'^'*^ 

tion»  together  with  the  usual  prohibitions  and  limita* 
tions  of  an  entail,  and  the  irritant  and  resolutive 
clauses  necessary  for  enforcing  the  restrictions,  and 
preventing  any  alteration  of  the  order  of  succession 
aDQve  specified.  The  deed  was  recorded  iu  the  reffis- 
ter  of  tailzies  during  the  lifetime  of  the  grainier  J  ' 
.  "tvilliam  l^^orrester,  the  institute  under  this  entkil, 
jp^edeceased  his  father, '  leaving  an  only  son,  John, 
who  succeeded  to  the  estate  upon  the  death  of  the 
^h^ler,  but  died  about  1772,  without  having  made 

'  -^pfinf  title.  His  eldest  son  succeeded  ;  but  h^  also 
jiegiiected  to  make  up  titles,  and  died  without  isisue. 
^ikfi  succession  then  opened  to  Major  William  Vortes* 

'^^n'the  second  son  of  John,  and  brother  of  the  last  y 

^substitute  in  possession. 

[^^  in  prder  to  complete  a  feudal  title  tio  the  estltte, 

'  Maiof  William  served  himself '  ^s  nearest  and  lawfid 

'  *  i  leir  i^  general  to  John  Forrester,  his  gredt  griind* 
•^  lather,''  (the  entailer)  and  conceiving  that,  the  above 
pr9ciu:ator/  of  resignation  was  carried  by  "this  ser- 

"vice,  he  execute^  it,  and  obtained  a' (Charter  of  tesigna- 
.turn  from  the  Crown,  upon  which  he  was  afterwards 

'  infeft.  Having  thus  apparently  made  up  hid  title. 
Major  William  proceeded  to  execute  a  dii^positicm  of 
the  lands  to  himself,  and  his  heirs  whatsoever,  m  fee 
(simple,  omitting  the  whole  conditions  and  provisions 
of  the  entail.  Upon  this  disposition  he  took  Infeft- 
ment,  which  was  diily  recorded. 

Upon  the  death  of  Major  William,  a  competition 
for  the  succession,  under  the  entail,  arose  between 
Mrs  Mary '  Hutchison  or  Forrfeter,  his  daughter,  and 
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Hin\9  m$.jf^  Yomgi  yi^o.wBB  the  ektest  son  of  EUi^kMi 
Fomst^F  V.  Forrester^  the  third  daughter  of  the  entailer^  awL  fifth 
ForsBstei^.      nomnatimsvibstitate  abovtt  mentioned.  .1 

Tailzie.  Mra  Hutehiaon  claimed  the  estate  wider  the  powi^ 

OsMM,  yatory  above  recited,  as  heir  of  the  body  of  WiUiipi 

Forrefi^r,  the  institute,  while  BIr  Young,,  uppa  tin 
assiunption  that  the  first  substitutioa  carried  tifi»  fA^ 
tate  only  to  the  issue  male  of  the  institute^  daijiieiafl 
hefa*  male  of  the  body  of  Elizabeth  FoTFeeter^  .the 
whole  previous  substitutes  and  their  i£(8tte  rnfde  buy- 
ing failed. 

Both  daimantg  raised  actions  of  i^uetioiL  of.  the 
dispositieia  and  inleftment,  in  fee  simple^  of  Mflgor 
WilUam  Forrester ;  and  the  action  at  Mrs  Huti^ 
MttW  instance  also  concluded  for  reduction  of  the  til^ 
Wtiich-  he  made  up  under  the  entail,  upon  the  gromid 
titiOEt  his  service  to  the  entaikr  was  inept;  and  that 
the  procuratory  of  r^signatioa  could  only  be  carried 
y  by  a  service  to  the  institute.    The  dedaxatoryeo^di^ 

sions  of  her  summons  were,  to  have  it  found  V  Tluil 
^'' the  clause' of  destinatioai,  embodied  in  the.  proova- 
^  tory  of  resignation,  contained  in  the  foresaid  <|ei^ 

*  <tf  entail,  ia  the* regulating  dause  of  destiiiafcioa  .$fA 
^  sueceseion,'  &c. '  and  that,  under  it,  the  ^eirs  %^^ 

*  ml  el  the  body  of  r  William  Farpester,  the  iinatiti^t^ 
^  and  eldert  scm' of  the  enitailer^'  we  ^titled  tp,^ 
<  up  the  imeoession  before  the  heivs  wale  4if  the  bodiei 
•*  of  the  yoduigec.  Bona .  and  danghtfrs .  of  the  said  en* 
^  taller.*  The  action,  ai  Mr  Young's  instance,  on  the 
«ther  hand,  concluded^  ^  That  it  should  be  fonnd  and 
^  'declared,  that  Migor  William  Forrester,  by  the  disi- 
^  position  and  infeflment  of  1800,  ha4  contra¥ened 
^  the  entail,  and  that*  these  deeds'  (viz.  those  in  &*- 
'vmir  of  hittuelf,  and:  his  heirs  wiiatsoever,  in  fee  sim- 
]^)  ^>8hoiild  be  accordingly. reduced;  and  thsjt  the 
^  lands  entailed  had  jGallen,  and  devolved  upon  lAx 
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*  Vtaidg,  Afi  tfte  Aext  keir  MABtitutoof  datafl  irfter".^"?* 

lliese  mutual  luJtdoDS  having  ^batat  lidbre  Lord  Fo"^B<*Bn 
MedWyii,  OSrdiBiafy,  his  Lordahip^  in  thto  fKa^M  atrooirir 
Mh  Young's  iustauee,  t>roiiaiuioed  wel  urterlwutor,  find-  ^'^*^* 
iflig  '  llmt^  in  the  deed  of  entail,  executed  in  the  fear 
^  VH%y  by  Jtthn  Forrester,  of  the  lauds  of  Cuhnuii', 
'*^iSkx^  is  an  effectual  prdiibiticm  against  altering  thfe 
"^'^oider  iorf  succession;  and^  therrfOre,  that  the  Vb^ 
^*  ICaj<lr  WflUam  Forrester  had  not  power  tD  'exeotitk 
^  the  disposition  in  1800»  whereby  he  conveyed  th^ 
^  said  entailed  iaiMb  to  himself,  lEind  Ms  heirs  vAMat- 
*^  iatoeveir,  in  fte  iditiple:  FInds-it  is  not  dispMed^lihat 
.'  tte  putsver  is  the  eidest  son  ci  Elinftbeth,  third 
^'darught^  of  the  entails  $  tod,  therefore,  finis  "thnt, 
'^'hy  Use  fiuluve  of  prior  dubstitates,  he  is  ^oW  tiie 
'^"ueareM  heir  of  entail  under  the  said  deed*;  and  thttt 
^  the  foresaid  disposition  in  1800  has  been  gTamled 
^'  to'his  pi^dice ;  theref<»!e  reduces,  declares,  and  d^- 
'^^'Crims  in  terms  of  the  reductive  dmiclusieQS  of>ihe 
-^  ^tnttmons,'  &c.  To  this  ijErterlocutor  the  Lord  Or- 
^eitAktf  ddded  the  Mlowing  note  \-^^  ThAt  the  dhmse 
^  pr^Mbitiiig  ihe  beir  irc»n  doing  any'  thing  i^jn  whtch 
"^"tli^  idttds  may  be  evicted  from  the  succeeding  mem- 
"^'iMM  df  taiisne,  ^  ^  tiieiif  ho^  of'  sHecearidu  4heieto 
J^  afay  meamnre  eradfed/  M  &n^ectUAl-tlM»e:agttbist 
'*'  tdti^Hj^  the  cntdei^  of  suca^fisioii,  'ha»  not  been  quei$^ 
^'  titoed,  ixm  coisdd  weil  be,  after  the  deeiaion  in  th^ 
''cuses  of  Lochbuie  itad  Roxblirgh^,  99A^  June*  IWT. 
^  It  is  a  more  dliBcult  qhesticm  to  ascertain  wfaatl  is 
'  fhe  order  df  suecessi()ii  Which  tiie  e&tidler  1ms  pr^ 
'  scribed — ^whether  it  be  to  has  0ons  and  the  lmil9 
^male  of  tiieir  bodies,  in  i^uccession,  and  then  hils 

*  dau^ters,  and  flie  heirs  male  of  their  bodies,  or  wio^- 
^  ther,  in  the  ctM  6f  hb  eldest  son,  the  t^ueoeesieni  is 

*  to  go  to  tlie  heirs  vrtiatso^iver  of  his  body,  b^rethe 
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^  6M^  it  M(W  helttthflt^  wheat  the  enwarir)  dtsthwjyto' 
'  -iMtta«&4K>  4iteeklM;4«i^bteriof^^3^^  Ker;.1)ailA4lrih* 
ToiMfk  -  b#if9  mal^  hiis  meataaaog  wtsjdnifan^hdtitatiopiclP 
cfoiMB.         «  ^ntii^  the  gwoesrim  to  the^faeifli  italei^^ 

^  !dies/aiid  that  there  uraam  the  deed  a{«iiffiimiii^]i^ 
^  claratioti  that,  in  tising^the  tetnn  M>dUdMM(naliii|» 
^  ncrt  theSr  h6b!8  male^enefaU  buiki  theiffadiB'^MieJif 

*  thdr  IxNli^.  » >Ni:m'^herey  m  IAe 'maama^iiMI^PMto 
'  to  likt^^bifM^Otdineityiliti^ 

*  vAiim  «f  *  Ibe  efftailer'fl  meaxAng  9  atthgnq^^  ff&Miie 
'  'pthvmsitaty  y£  tetlgnatioa,  hi^  daai&BmihiB^rnaLtbJIo 
'  lfi^eId#M^(90il|^d^ie  Ifeirs :ofhl»>bod7^ 

' ^^itivedtousti  k^ in  fairmx^ of  WiUan^uF(»nM9, 
"^lAl  ^d^iSMsdn',  aiidr  tfie^iteirsimde  of  his^b^dy  ^opvinm 
'^ftiUiig' to  TAy  oth^r  h^lra  of  taiteier  andi  pmraajtut 
^^^iftier^e«ified;  Th^  ohUgationtodiifafewiaili^^ 
<the  sajdi Willi«oi  'Eoci^ster^  «nd'h&^lBbDTOAttn|d» 
tiftM»i^tti^,^my  other  hed^  of  taiiKiaaUi^liFtawi 
t^^te/^ineiitiOHeitj  by  yesignrtlos  tfaeiraf  dnrtheihndk 
*^^di  my  ire»p^!dti>ie  sopdtiom  thereof ^  M  miinnot  iibsr 

v^^lMpneiti  iitfMhin^tiin'  fittodr  cf  tlBBi||ydilffi3ttwp 
^  v'FoiMsMni''iiny:eldest  hiwAiAian^«and)tbeJmiif7of 
'^'hie  hoAf^ytAaoi  fiittlhg  -iiiii  other  eont^M^  diMffh- 
^  i«ei«  iivMuioeii^ibnv  eqdidhe  hei»3Qial&af  tfieir.ihQ^i^. 
^  Now  this  prociirataDy(id>in  fiilfihiient^^ 
''CNlnr«yiii«^)Bfaidrbf  theoUf^  vrftftl^li^ 

*  "PevreBtelr^and^limrheim^Aialettf histb^  itMlin^evi! 
«^lie  Mrigiie^  iK>  faToHs  of^fae  saidrWiUiamFiknraitn^ 
^i^tfdliier^heura^df  <hishody^  .Oatrdie  did  mk  m^mtir^^ 
Mdifferto«mt  of  hehs  from  thosem  the  di^fiwitivet 
Sidkaae^  <aild  tiKise> In  whose  'fimmr  he  waa  t0  fe^fB^ 
'  leeem^dtartfhm  the  itfter  papt  »f>  the  enbelitartieii*: 
<(  ttiiteriu4ikhitheheiiJaof  Kne  of  Ihe^^ldeefcsQfi  are 
'  ilalliM';  ^'-failing' my  ^'Kaid^mtghters,  «id  .th«  heirs 
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^'^tdst^Mtlrei  diiUvcai,  fti  tbe  samo  diraGdr;a8^n9'ibQW 

ctt>i9(>ti«s  U  AiTofir  of  ihe^BMi  WiKAm  Fi^nmWiTaUm^, 
-AddiCbci  hfti»  oi  Ub  bodj,  it  mia  eqwvidtnt  to  tiiQ  ^^^^' 
-^kplMeion^  tlie  isaid  WUttam  Forrester*  and  the.<««ritf 
.faebiioffiik  bod^v  Alt  is,  the  heins  male  of  hiS:  body . 
'^BftttttfreR  Jf  ithem  be  a  dnorepaacy  between  the  W0, 
a|Jheq4i8positiire  danse  aeems -entiUied  Aq  regiilate» 
-afa  this  coBliiiBs  the  didpoaung  wiUiof  >the  .^ntniler; 
'akdfthe  procuratory  is  inserted  merely  to  eari^  tbts 
^^91  into  eieet^  aad  to  ewable  the  heur  tm  i^^^fimt 
-the  fttidal  invealitwe;  Shwiks*  Sfftk  Jw^[,l79^. 
."Pttias'iiot  derogatad  itam  by  the  deeiApn -iflf  ^1^ - 
iOKfe^of  Sutherland,  Mtii  Feb.  1801^  wb^r^  a.paJ^ 
iMfeicaiitasionJn  the  disiMMitire  dmise-waa  suppUfti'' 
-tfwm  the procmratory  ^  resignejtion.    Th^ l|ite<M^^« 
(bf  <Uvnrd  (Rtshardson  .1?.  CM^ewartd)  :5di  July 489}, 
iwas'^pieidal aa advex^eto  fliepleaiQf.  tte  pum)^;^ 
ebatfibe  two  tcaaes  are  notrparatleli  xmkmlb^  w<»fd9,' 
^afiti  to  ithe  heirs  and  aflsignaes^  wtol90f»nar  of  lh^ 
SMld4ieir  male'fhadjbiaen  fonodiOikly  i^^  tlm;pi!Q0W«^ 
rtitty^df  rtaignatiaii,  butaot  iit«be<dii(p06i«iv<»4$>uife 
t<«rh««a5ithey  appear  01^  in  a^i^Agla  clamed' pft^e 
-dMd)  ^  to  which  bo  ;  odiar  « dativie  i ia  dMhrtsre^  ^  The 
'dtkii^B^  the  Court  would  probabty)  >wder  «i¥3ti 
^iil«3iimBtance8;lMBfebeenidiff«Beo4.'-^^^     1     i:r  /  .// 
:)  1«^  th^  a^^km  at  tba  isvtaitt^eiof  MiAiHutehisoi^  the 
IkyrdOrdinary,itttheT8a9aa»iime^:|>9onQi^     ao^ia^- 
Idciitor^finding^  fop  the  reasons  above  recited,  HM  the' 
ptunueif  waa  nOk  entitled  to  take  up  the.sueceiBioaiif 
tfte  estate  of  Oulmuir>  as  nearest  heir  af  eaalaja;  and, 
w^  regard  to  the  vedaetive  eandtuaiiOiis  o£ .  tbeiibti, 
finding  ^at  ahe^  as  a  mbstitate  under  thefdtstinatian 
*  to  the  hfeiM  femaieof  )my  saiA  respectifrer  child  tdii  fin 
^-  the  same  ordei*  as  is  preseribed-with  respect  tofkbe 
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fi  »uijriM<l^  .h«?«  tiiaib,'  had  otitic  to  pttreuis  fbr  rectudtSM  6f  the 
Fo¥i«#i^'«.  '  ^^^^^  challeiigctt  by  haer ;  but  tlidt '  l9i6  f^  tfni^lft 
Fomgweh  deed^  having  been  already  reduced,  aild  lOst  asid^*  dt 
TaiiMie.  the  iflstance  of  the  nearest  heir  of  entaul,'  any  ifctrtliei^ 
discertiitnre,  as  to  them,  was  uhneeesfiory,  itaid  tbat 
tft^  pursuer  had  no  interest  to  rednce  t!he  odket  disedd 
challenged  by  her,  so  long  as  the  hiterldcittdHii  hHtdbt 
of  Mr  Young  remained  unaltered.  Hil^  LordiAiij^'y^ 
terwards  conjoined  tiie  two  processes,  but  quditd  Utt^ 
adhered'ta  the  interlocutors  complained  of.        '^     '^  ' 

.)      i'    t       t    'tl  '  •  .,.1     ii .  *   » 

'  Mrs'ffut^^hteofa  f^d^ijfmrf^  d^  *'       ; 

'  ^A-procuratory  of  resignation,  standing  afone  wtfii. 
ouf  any  tfisposition,  is  an  effectual  and  valid  coiftA^y^ 
tmije  c^  lands  i  Jlo^^V  l>c^.  vol.  ii.  p.  tSG.    And  m:^ 
pelsing  th^t'tfaere  is  a  discrepancy  between  it  and'Oi^ 
tBlposltiv^  clause,  it  is  evident  that,  in  the  j^res^nt 
tkk^9  the  procuratbry  must  nde,  bedause  it  alone  con^ 
tailtts  tife  wtfole'substitutions,  conditions,  and '  liniita^ 
tf olte  of  the  enttil.    It  is  tiiere  idone  that  tfie  i^tailer 
tes  expreM^  Ms  tnuta  f^duntm;  land  it  Is  tLndiO-  it 
only  thbt  nay  Ji^  etvdUl  arises  to  thei  siAstitatea 
i<i'«h^dMd;  Mr"  Young  himself,  idibt3aims  ^eeMatfe 
ittf  aithe^'of  eutailv  ntust  found  ttpon  the  procorAi^ 
M  a  dislMsitSMr  ifa  his  favour;  and  M  is'oniy  ^Onti^lft 
the^iri^ttih  6f  tiie  condition^  and  restiictiouB  iStAnt 
contain^  that  he  Can  sbeceed  in  the^  reductive  ooiititi- 
iibns  of  hilr  bumitloins,  or  acqtdi^  any  Tight  to  the  estkte* 
^#  piroeuratoiy  is  indted,'by  the  f oim  of  die  convey- 
iMifce,'a(e  only  means  by  which  the  succession  can  bfc 
Air^clfy  cattied,  for  there  is  no  precept  of  sasine  in  the 
dMpbsitiOtt.    Now,  such  being  the  case,  there  can  be  li^ 
question  that  under  the  procuratory  (if  ft  stood  aloUe) 
the  pursuer 'Mr*  HutdiiMn  iis  called  to  the  succesliojk 
^tioite  ifa^  hs\t^  male  of  titte  bodies  of  thie  younger  son^ 
and  daughters  of  the  entailer ;  and  the  only  way  that 


No.  1«T-  COURT  OF  SB8$IQN.  f  T» 

Mr  YouBg  c^ni  make  out  his.  plea  if  by  i»&reiice  ^^  ^^J  ^^^ 
to.^ajApthcar  part.c^  the  deed,  in  wder  to  ^^qMaiDpomt^ 
and  linodt  the  TneRning  of  the  &qfres»t  and  technical  Fon*"^'- 
froip|0.u6ed  by  the  entailer  iu  the  clanee  where  he  has  to^mT^ 
in^^ed  the  whole  destination,  and  directed  the  descent  ^^'**^' 
ivf  hi9  estate  throng  all  the  successive  substitutions. 
l!^^yfr^  such  ^  reference  from  one  part  of  a  deed  to  an* 
^^^  or  anf  cQUJectures  as  to  the  intention  of  the  eor 
p^^\  iq^  order  to  explain  the  meaning  of  words,  which 
have  a  technical  signification,  are  quite  inadmissible, 
and  hare  been  allowed  to  be  so  ever  since  the  de« 
cisian  of  the  House  of  Lords,  in  th^  case,  of  BaiUie  t;. 
Tepwl^  17th  June  1766 ;  Mw.  p.  14»fl41.  The  snb^ 
•equwt  decisions  all  confirm  this  doctrine:;  Hay^  »*> 
tl^y^  34th  July  1788,  Mcr.  p.  2dI5;  and  Aichard|KWi 
r^  Stewart,  5th  July  1821.  In  all  these  cages,,  and 
more  particularly  the la^,  effect  was  given  to  theeacr 
press  words  in  a  destination  directly  adverse  to  the 
f^i^wt  intention  of  the  grantets  of  the  conveyances,  r 
^  rSuppoeing,  however^  that  it  were  allowable  to  rc£^ 
1^  the  dispositive  clause,  where  the  destui9tion  is  .ta 
l^he  heirs  male  of  the  body  of  Willifun  FijMo-estar, 
whqm  fJEdling,  to  the  heirs  to-be  afterwards  mentioned, 
^ereis  iiu>thing  in  t)iat  clause  tp  pi^vemt  the  entailer 
frqnqi .introducing,  in  the  aufasequent  nomination,  the 
other  lieirs  of  the  body  of  the  inslitu((e  immediately 
after  the  heirs  male ;  and  the  effect,  of  the  procurptory 
of  resignation  iniavonr  of  the  institute,  andthe  heirs 
of  his  body,  is  exactly  the  same^.  H  is  very  taqe 
that  the  effect  might  have  been  different .  had .  the 
question  arisen  between  the  he|r  of  line  and  aa.haiir 
miBde  of  the  body  of  William  Forrester^  the  inatituter; 
but  as  his  heirs  male  are  extinct, .np  other  party  is^sn-* 
titled,  under  the  dispositive  clause,  to  prevent  the  otbev 
heirs  of  his  body  from  coming  in  as  they  are  <oaJJed  jji 
the  procuratory  of  resignfition. 
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11  July  ia2«.      Answered — ^If  there  lie  a  discrepancy  between  two 
raneJen.    ^^^^^  ^^  &  deed  of  conveyance,  the  geneitd  rote 


'  is,  that  the  dispositive  clause  must  regulate  the  des- 
ToMe.         tination;   and,  without  calling  in  question  any  of 
Claim.         fj^Q  principles  maintained  on  tiie  other   sid^  m  to 
the  effect  necessary  to  be  given  to  expresd  woiid^  & 
a  destination,  withoijit  regard  to  the^  probable  'mtm> 
tion  of  the  granter,  it  is  evident  that,  in  ihe  j^raent 
ease,  the  procuratory  of  resignation  compels  tW  Gi^ 
to  look  back  to  the  obligation  to  infeft;  101(1^  tb^t&'<i'^ 
positive  clause,  in  pursuance  of  which  it  is  gt-ttirfra, 
and  to  vMch  it  expressly  refers.    The  prbcurat^tflf 
resignation  bears,  in  express  terms,  that  it  ^  ^iitiityil 
in  oirder  to  eifectuate  '  the  foresaid  infeftment  f  aaMFk 
is  in  favour  of  ',  the  said '  William  Forrester,^  dnd^ 
heirs  6f  his  i>ody ;  thereby  making  feferente  ^Orotlf, 
and  liot  by  Implication,  to  the  previous  d&posltioxi^ 
obligation  to  infeft.  There  is,  therefore,  reUljrki^2^ 
crepancy  between  the  two  clauses ;  for  the  piXNhuttMlJr 
o^  resignation  hais  expressly  embodied  the^dist^bsMS^ 
and  carried  it  into  effect.    The  principle  i^ed'lif^ 
Bxxscburfi^fie  ica^e,  'S5d  ^une  1807,  was  Uiai^,*  f^ttUoi^ 
the  Cbuk'wk^  not  Mowed  to  foim  dotsfieafybre^ 
the  intentfoA'  of  the  granter,  oi:  to  draw  iih^lM^it^ 
id  ordir  tb'(S6ntrotiI  the  meaiiing  of  express'^^ydl^/^ 
that ^^v^ordusedby  the  grahter^as'intii&d'tt^. 
ceiVe  effett,  knd  thai  his  meaning  was  not  to^lie  i^^ 
from  a  partial  view  of  a  single  expression  used  vblffi 
disposition.    None  of  the  cases  have  infringed  on  thii 
j|j4gment^.  T!}ie  argument  of  the  ppposi^party,^^ 
Af4f(rti«atiimvto^^he hftindf <th» body  of  WiOWiiior- 
rester  is  the  same  thing  as  a  destination  to' the  Mbiis 
male,  \iv4iom  failing,  to  the  heirs  female  of  his  body,  is 
unintelligible.  It  is  clear  that  the  effect  of  these  two  des- 
tinations would  probably  be  different  in  the  course  of 


No!  127.       coimr'oF  session.  VV's 

.ofl^  Ijeperation;  and  it  is  equally  clear  that  the  en-'^-*W^*<^• 
i^eri^^  not  called  them  here  in  that  order.  .  For2[«^ 

Foxxeiter. 

^,j  '}lii3;^e  was  fully  argued  both  in  petition  and  ai\- roiMe. 
^jPT^i^^^^d  also  in  a^  hearing  in  presence  ;  after  which  ^''''^" 
.^Jip.Coii^. adhered  to  the  Lord  Ordinary's  interlocutor. 
SiVi^li  jt<^&  ^ustke-Clerky  Glenlee,  and  PiimiUy^ 
^ff^^^r\Y  o{  opinion  that  the  prpcuratory  of  resig- 
j^i^l^ioLt^e  jpresent  case,  by  necessary  aiid  direct  re- 
,frfl?flf^»  embraced  and  comprehended  the  disj)Q^itive 
|i^au^^/^);d  that,  without  giving  waj  to.  any  frj^edom 
{5]^^^n|;^riKr^tation  or  conjecture,  the  wprds  vsed  by  the 
gEg3fp&:  in  the  disposition  and  obligation  to  infeft  must 
,jDfp,iy^' effect,  [ 

^^J^4  JLUoway  dissented;  and  held  thaf^  if  theiie 
Jfff^  a  discrepancy  between  the  two  clauses,  the  pro* 
jg^^^^ry  of  resignation  ought,  in  the  present  cas^,  to 
^ule.;  and  that  the  Court  was  not  entitled  to  look  be- 
}^g|[^^i,f«  His  Xiordship  also  adopted  th^  view  of.  the 
JHfF^J^^f  (Mrs  Hutchison)  that  the  destination  to  the 
^|\^ir^iCd^  the  body  of  William  Forrester,.. the, institiite, 
^Ip^^the^Pfocuratory  of  resignation.  ]migj|^tj^ay?  the 
^(^,  in  consistency  with  the  powers  of  px)mlnating 
y^j^ti;^t^s  reserved  by  the  grantor  in  the  disj^^sitiye 
^pi|p,  of  carrying  the  succession  to,  the  heirp.^^^ert^l 
^^tb^  body  of  the  institute  on^h^  failure  of  his  issi^^e 
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Lo^d  Ordinary,  Medwyn,       Act.  Dean  of  Foe.  (Cransiotm) 
'    iftmcrieffy  Rutherford.  Alt.  JeffVey^  St.  More.       CdK 

'■ ' ^^4*  Shepherd^  W.  S.  And  Jtmes MacamfWiSk  AgMiO. 
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ABSTRACT 

ov 
JUDGMENTS  OF  THE  HOUSE  OF  LORDS 

IN  CASES  CONTAINXO  IN 

THE  FACULTY  COLLECTION. 

Earl  of  Fife  v.  late  Earl  of  Fife's  Trustees,  SSd 
May  1826  (vide  SI8d  December  18S5,  No.  34  of  this 
Vol.)— OHDERED,  That  the  appeal  be  dismissed,  and 
tile  interlocntor  complained  of  affirmed. 

Earl  of  Stair  v.  Sir  John  Dalrymple  Hamilt<»i 
M'GiU,  24th  May  1826  (vide  21st  February  1826,  No. 
64  of  this  Vol.)— ORDERED,  That  the  cause  be  remit* 
ted  to  the  Court  of  Session  to  review  generally  the  in* 
terlocutor  complained  of;  and,  farther,  that  the  Court 
to  which  this  remit  is  made  do  require  the  opinion  in 
writing  of  the  other  Judges  on  the  whole  matters  and 
questions  of  law  which  may  arise  in  this  cause. 

Marquis  of  Queensberry  v.  Executors  of  William 
Duke  of  Queensberry,  22d  May  1826  (vide  15th  Dec. 
1825,  No.  26  of  this  Vol.)— ordered.  That  the 
cause  be  remitted  to  the  Court  of  Session  to  review 
the  interlocutor  complained  of,  having,  in  such  review, 
regard  (among  other  considerations)  to  the  considera- 
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tion  how  damages  are  to  be  estimated  which  are  <*li^iwvH^ 
by  an  heir  succeeding  to  an  estate  on  acconnt  of  a  leaae 
or  tack  subsisting  at  the  time  of  his  succeeding  to  the 
estate  having  been  made  at  an  imdervalue,  in  point  of 
rent ;  and  which  lease  or  tack  such  heir  cannot,  ac- 
cording to  law^  reduce ;  jand,  with  respect  to  whidi 
lease  or  tack,  it  is  uncertain  at  the  time  of  the  com- 
mencement of  his  suit,  and  at  the  time  of  pronoun- 
cing judgment  therein,  during  what  period  of  the  oi- 
durane#  of  the  tack  he  may  Uve,  or  his  rig^  to  the 
estate  may  continue ;  and  also  to  the  consideration 
whether,  if  such  tack  shall  endure  during  a  period  in 
which  several  heirs  entitled  to  succeed  shall  sucoeed 
to  the  estate,  it  is  competent  to  each  of  them  so  suc- 
ceeding to  institute  and  maintain,  upon  their  reflec- 
tively succeeding,  a  like  action  or  suit  for  damages 
dn  the  like  account ;  and  how  the  damages  are  to  be 
estimated  in  the  respective  actions  or  suits ;  which  scft 
such  heirs  respectively  shall  so  institute ;  and  ii  if 
further  okdereb  that  the  Court  to  which^.thiawjoevit 
is  made  do  require  the  opinions  of  the  Judges  of  tj^s 
other  DivisiOQ^  in  the  matters  and  questions  oi  law 
in  this  case,  in  writing.  "  ' 
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INDEX 


OF  THE 


^*J  '  '  FRINCIPAL  MATTERS  CONTAINED  IN  THE 


FOREGOING  DECISIONS. 


A^T  /t'  SSDERUVT  11th  August  1788.  No. 

6,  p.  36. 

>  i   <i     njpi  ■   ■■■iiUth  Juiw  167U    No. 

22,  p.  11& 

• '  '  14th  December  17M 

No.  87,  p.  217. 

:  I4th  June  1790.    No. 

.  f  28»  p.  168. 

'    '    '  '  12th  November  1825. 

Na  31,  p.  172. 

Abtocatioit.  See  PrUonery  No.  22.  p.  118. 

▲limxitt. — ^A  corporation,  after  b^ng  in 
uae  to  fflye  diBcretionaiy  aUowancetmm 
Its  ormnarj  funds  to  decayed  members 
and  their  widows,  havixv  made  general 
leguktions  fixing  certam  rates  of  ali- 
ment,  without  any  express  reservation  of 
power  to  lessen  their  amount,  except  on 
account  of  Inadequacy  of  funds,  lound 
that  a  qualified  applicant  had  a  le^  ^^^ 
to  the  stated  allowance.  No,  45.  ^oi-* 
land  e.  Flethers  of  Glasgow^  31  #/  Jon. 
1826,  p.  276. 

▲irif  UALREiTT.— A  transaction  having  been 
set  aside  on  the  ground  of  facility,  clr- 
cumvention,  and  &ion,  after  a  litioation 
which  continued  for  13  years,  the  defen- 
der fi)und  liable  in  the  1^^  interest  ac- 
cumulated at  the  end  of  every  two  years. 
No.  93.  ^M^Nea  v.  M^Neii^  26ih  May 
1836,  p.  591. 

Found  that  a  banking  company  was 
sot  Uable  for  interest  upon  uncudmed  di- 


vidends  upon  their  stoek.  Ifo,  117,  /*fw. 
wr  e.  Morriee  2Sih  June  1826,  p.  734. 

AsttiTXATioir.  SeejProcets,  No.  123,  p.  758. 

Abustmbht.  SeeZ>i/^^tfn0S,  No.  6l,pb383. 

AssioiTATiov. — Found  that  a  creditor  was 

•  not  bound  to  nant  as  assignation  of 
the  debt  to  a  mend  of  one  of  sere* 
xal  oQ^ohiigaiits  (who  had  become  iiiaol- 
vent^  upon  receiving  payment,  so  as  to 
enable  the  party  receivmg  the  assigaa« 
tion  to  draw  from  the  other  eo*obUgBBts 
more  than  their  just  shares  of  the  debt. 
No.  108.  M'GUvray,  ^c  v.  M^Arikur^  18M 
Jt$ne  1826,  p.  686. 

B 

BAVKRUPT.'^Found  that  a  genend  meet* 
ing  of  creditors,  called  upon  regwu:  no- 
tice by  one  of  the  commissioners,  for  the 
purpose  of  considering  a  motion  to  re- 
move the  trustee,  was  a  legal  meeting  i 
and  that  the  minority  of  the  creditors,  at 
that  meeting,  had  power  to  remove  the 
trustee  without  cause  shewn;  but  that 
the  election  of  a  new  trustee  by  the  ere*, 
ditors,  without  having  obtained  authority 
to  that  effect  from  the  Court,  was  ille- 
1^.  No.  11.  Chapman  and  oA^rt  «. 
DoddSy  j'S.  2d  Dec  1825,  p.  51. 

A  bankrupt  who  has  been  sequestmted 
cannot  insist  in  a  reduction  of  the  grounds 
of  debt  of  the  sequestrating  creditoTt 
without  either  obtaining  the  concurreaoe 
of  the  trustee,  or  findix^  eaiitioii  fat  th« 
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expences,  although  the  reduction  of  that 
debt  be  necesSBry  to  support  an  applicfu 
tion  fbt  the  recal  of  the  sequestration, 
which  had  been  made  bj  the  bankrupt. 
No,  40.  Manuel  and  Co,  i).  Bain^  2\9t 
Jan,  1826,  p.  244. 

A  summary  application  to  the  Court 
of  Session,  in  matters  relating  to  a  pend- 
ine  sequestration,  is  competent  asainst 
other  parties,  besides  those  specified  in 
the  71st  section  of  the  54  Geo.  Ill*  c. 
137.  No,  49.  Paul  V.  Mathiey2d  Feh. 
1826,  p.  322. 

First,  Circumstances  in  which  a  sale  of 
the  outstanding  debts  of  a  bankrupt  es- 
tate, although  not  strictly  followed  out 
ftccordii)g  to  the  statut<|ry  regulations, 
was  sustained. 

Second,  An  accountant  who  had  been 
employed  to  examine  and  to  report  upon 
the  aftairs  of  the  estater,  not  held  to  be 
thereby  disqualified  from  becoming  a 
purchaser.  A^o.  65.  Smilh  v.  Roberlon 
and  Jeffrey,  10//*  Feb.  1820,  p.  353. 

The  penal  interest  to  be  paid  by  i^  trus- 
tee nnder  the  43d  sect  of  the  54  Geo.  III. 
C.  137,  ceases  at  the  date  of  his  removal 
from  the  office.  No.  63.  Johnston  v. 
Johnston,  ISth  Feb.  182C,  p.  301. 

'  A  banlmipt,  having  settled  his  affairs 
bv  an  extrajudicial  composition  accepted 
Tfy  the  whole  of  his  creditors,  and  for  the 
baytnent  of  Which  he  has  found  caution, 
'tt  is  iBegal  fur  any  one  of  the  creditors  to 
'stk|m1lite  privately  fbr  afhrther  sum  to 
'  ht^ren  hfm,  as  the  condition  of'his  a^ee- 
tdtotto  accept  of  the  composition  ;  and, 
if  the  Qwney  so  extorted  has  been  paid, 
iMith  the  bankrupt  himself^  and  the  cau- 
tioner for  his  composition,  are  entitled  to 
jiUTidc  kn  action    of  repetition  for  the 
amount.     No.  08.      Arrol,  ^c,  v, '  Mont* 
ptmery,  24th  Feb.  182ff,  p.  424. 

Found  that  it  r/as  not  competent  to 

complain  to  the  Court  of  Session  of  a  re- 

Molution  fit  the  Commissioners,    before 

-  having  Urst  brou^t  that  resolution  un- 
der  the  review  of  a  general  meeting  of 
the  cteditOTB.  No  70.  Jiasfon  and  others, 
V,  Chapman  and  others,  \st  March  1826,  p. 

I'oimd,  that  the  general  a(\(ud!cat}on 

in  fiivour  of  the  trustee,  under  the  bank- 

-^pt "statute,  of  the  estates  of  an  heir 

'^icmln  three  years  of  the  death  of  the  an- 

-  eestoiv  gives' the   ancestor's  creditors  a 
»pl*flil*nce  o\»er  hi?  estates,  without  the 

necessity  6f  any  separate  adjudication. 
'N*i,  IW.  M  Lachlaa  v.  Bennet,  1 6th 
\haieA92((,  p.  680. 

SlfrVEflClVlt      CKDEXOATIirM     ACTIONITM. 

8te  AssApuMon.    No   1<»8,  p  636. 
Bf  tr.  OK  ExcnAyeF..— Ftinr/,  In  a  question 


with  a  bank,  it  is  not  competent  iQ.fMve 
hy  the  oath  of  thehonk^a^ent^  tlbaia%f^ 
dition  had  been  made  to  a  bjll.ojt.i;^ 
change  after  it  was  accepted  JEbr.  Ae 
agent's  accommodation.  ^.^  - 1 

Second,  In  an  accommodatio2l..biU«  the 
addition  of  the  words,  >.  for  bmineMn^  $o 
'  value  on  account^'  made. by  t)i^e  dfjMQftr 
after  it  had  been  accepted* .  ^i^;||f4v(9^ 
had  passed  out  of  his  ii{piid4,/4(^n^d:sw 
der  the  bill  null  under  the  gtaffii]^.fif^ 
No.  9.  Madcenxie  v,  .Br%tU&  ^ffflliiO' 
29/*  Nov,  1825,  p.  41.  vrx^  c 

First,  ImprobftUoD  beiitf  p^lMC^|4J^ 
an  acceptor  against  a  bill  of  escCiiitg«^9i 
the  ground  that  the  signature  of  ^^^ra^^ 
er  was  not  genuine lu^d.^d^Act^Miig 
proved  by  the  admission  of  toe  piiifj^r 
found  that  the  bill  could  not  be^  lupdiua. 
document  of  debt  in  an  action  whicailM 
belled  upon  the  bill  as  bearing  t^iji^^ 
nuine  subscription  of  the  drawerptftUiVrogh 
the  pursuer  alleged  that  the  billliadJM^ 
subscribed  by  him  with  the  4ifl^^ 
name  at  the  desire  of  the  drawer,  in  jis$« 
sence  of  the  acceptor.  .  /vi 

Second,  A  bill  regularly  retired  fi^U 
bank,  and  marked  paid,  being  found  i^^e 
hands  of  one  of  the  acceptors^  pres«ip|^ 
in  a  question  with  a  co-acceptor,  (13^14  ill 
has  been  retired  by  the  proper,  deMflJ* 
the  bilL  No.  21.  Williamson  ai^'4Hlh 
derson  v.  Jatkson,  9th  Bee.  iSSftf^p.  ,l<|#t 

Intrinsic  qualities  in  an  oathof  ]|g!(j^ 
to  prove  noiv-one^osity.  No.  4^  {^jmii^ 
son  V,  M^Donnel^  2dthJan.  1826,  ^§akk 

See  Oath  of  Party,  Ne^  7«>  Rc^ WUl- 

In  an  action  against  joint  acceptors  of 
a  bill  after  the  sexenmid  limitation,  one 
of  them  halving  adoutted  restu^.^vw^ 
upon  oath,  found  that  ihe  oath  fad^j^ 
other  acceptor,  admitting  tlui-  be  'W^ 
scribed  the  bill,  and  never  d|schai]K^|t> 
was  sufDcient  t«  infer  his  Uability  K)!^ fte 
amount,  although  he  denied  havij|ig^  i^^ 
received  any  value  for  the  blli,  it  he^g 
a  transaction  exclusively  for  the  b^e^t 
of  the  other  acceptor.  No.  97*  hnidl^ 
V.  Hamilton  and  JOkkson^  3U/  Mai  ^V^ 
p.  606. 
Bona  Fides.   See  Tailzie,  Ne*  53,  p.  SSf^ 

BowA   FiDB  Coksumptiov jCircoiiio 

stances  in  which  a  sale  of  entailed  laa^s 
being  reduced  on  account  of  certain  icve^ 
gularities  committed  in  obtaining  the  de- 
cree under  the  act  of  Parliament,  autho- 
rising the  sale,  the  purchasers  were  h^d 
to  have  possessed  in  bonafide^  and  not  m* 
countable  for  tbe  bvgone  rents  previgva 
to  the  first  terra,  after  the  jndffment  of 
the  House  of  Lords  reducii^g  we  sales. 
No,  91.  Agnew  p.  JEarl  of  Shir  tmdoi/Uia^ 
t9th  May  1896^  p.  M3. 
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pfea  6fi9haJUe  coDsumption  will 
kinil  the  defender  of  an  action  of  reduc- 
tion^ po6i«saing  lands  under  a  colourable 
^ile,  Against  a  claim  for  bygone  rents  un 
to  that  period  of  the  litigation  at  whicn 
'  he  becomes  in  ituOa  fide  in  reftisine  to  give 
tip^pOMesdon  of  the  subject  to  his  adver- 
Koy.  No,  ill.  JIfoir  V.  Jlffidi#,  16^ 
Vitfi#l(M,  p.  ^8. 

Bt^ttfrib  ^RoTAi — Competent    under   the 
^ftclfan  statute?  to  complain  of  the  pro- 
c^edingy  of  a  town  council  in  relation  to 
a  contested  election  of  the  deacori  of  a 
^^ofpteutlott  beiiig  9a  officio  a  member  of 
^tbeeoundl,  without  calling  the  members 
-W  l&0>  Corporation.     Tfo,  AB.     f lope  and 
rmkuis^  p,Th^  MitgittrtUet  and  CouncUhrt  of 
'SteflHH^  8l«/Jaft.  182tf,  p.  284. 
*'  '  '!•  Proceedings  at  a  meeting  fbr  election 
%!*  a  ro^al  burgh,  held  under  a  warrant 
'fUKStk  tne  Crown,  must  be  brought  under 
^MMMenge  in  the  same  manner  as  proceed- 
If^  complained  of  at  a  meeting  ror  an  or* 
dlmr^election.  II.  An  action  of  reduction 
^eoch  proceedings  brought  after  the  ez« 
jkry  <^two  monl£s  from  the  date  of  elec- 
tion, found  to  be  incompetent.     No.  101. 
TVif  €tad  other 9^  o.  7W  and  otherty  2d  June 
18961,  p.  f&l5. 

Bv*«a  or  BaKOvy. — Extent  of  the  right 
'  of  tbe  town-cierk  of  the  burgh  of  barony 
*of  Sooth  I^th,  to  prepare  the  investi- 
tures of  grants  by  the  Magistrates  of 
£dinbui]gn,  as  superiors,  within  the  boun- 
daries of  the  buigh.  No.  105.  Veiich  v, 
MoffiHrateg  of  Emnburgh,  and  othen^  8/4 
JiMsr  1896,  p.  068. 


CAVnoiTEa.     Persons  having  granted  a 
letter  of  guarantee  for  a  series  of  bill 

-  iVtnBactions,  which  was  to  be  continued 
^during  several  years,  and  all  parties  hav- 
fng  acted  on  the  Ikith  that  this  letter 
contSiraed  to  cover  the  bills  down  to  the 
pertod  of  the  feilure  of  the  drawer,  but 
It  being  afterwai^s  decided  that,  owing 
to  a  change  in  the  mode  of  drawing,  not 
liitfanated  to  the  cautioners,  the  guaran- 
tee eeased  to  operate  at  the  end  of  the 
Ibst  year — Found,  Xsi^  That  the  creditors 
anete  entiUed  to  come  against  the  cau- 
tioners on  the  guarantee  for  the  balance 
of  their  account  as  it  stood  at  the  end 
of  tile  first  year  (when  the  new  mode  of 
drawiBfl  coimnenced^,  except  in  so  far  as 
that  haknce  was  veaaced  b^  after  remit- 
tanoes  below  the  amount  for  which  the 
cautlonera  were  bound.  2c%,  That  the 
cvefitons  had  not  lost  recourse  against 
tile  etutloners  br  failing  to  Intimate  this 
Manee  at  the  time  when,  as  it  now  ap- 

3 


peared,  by  the  former  juogment  of  tlie 
Court,  their  transactions  ceascil  to  he  en- 
titled to  the  benefit  of  the  guarantee* 
3<i?jy,  That  a  gaurantee  for  reimbunpment, 
^  together  with  all  damages  and  contin- 
*  gencies,"  covers  the  ordinary  charge  of 
commission  on  the  n^ociation  of  Dills. 
No,  86.  Houston  and  othert  v,  Speirs^ 
\1Uh  May  1826,  p.  546. 

The  cautioners  for  a  curator  bonu  found 
liable  for  the  price  of  certain  heritable 
subiects  which  had  belonged  to  the  per^ 
sens  under  curatory,  but  which  had  been 
sold  by  the  curator  under  the  authoritv 
of  the  Court  granted  after  the  date  of  the 
cautionary  obligation.  No.  106.  Eaton 
and  Cowan  v.  Murdoch^  9th  June  1826,  p. 

677. 

See  Executor.    Ko.  62,  p.  388. 
Cessio  Bokoeum.    See  BxecutUm.    Ko.  8, 

p.  39. 
Clause,  see  Tailzie.    No.  60,  p.  377-  Pro- 

perty.     No.  85,  p.  531. 
CoxuuNiTT,  see  Title  to  Pureue.    "No*  W, 

p^  102.    See  Aliment.    No.  45,  p.  276. 
CoMPEKSATioK*    A  person  having  a  claim 

r'nst  surviving  trustees  for  a  share  w 
free  residue  of  a  trust  estate,  the 
amount  of  which  is  not  yet  ascertained, 
cannot  plead  compensation  on  that  a- 
gainst  a  debt  due  by  him  on  a  private  ac- 
count to  the  estate  of  a  deceased  trust|ee« 
who  alone  intromitted  with  tlie  truat 
funds,  and  died  bankrupt  with  n^xt  of 
these  funds  in  his  hands.  No»  33^  4fr« 
Matilda  Hay  v,  George  Brown^  22d  pep, 
1825,  p.  175. 

Competition.  See  Bankrupt,  No.  IW. 
p.  689.  .,   , 

CoKFiaMATioN,  see  Reparation,  No.  48, 
p.  .307. 

Curator  Bokis — A  curator  bonis  was 
specially  authorised  by  the  Court  tQ  ma£e 
up  titles  in  the  person  of  the  individual 
under  curatory  to  lands  falling  to  him  ^y 
succession.  No.  7.  John  Forrester^  2C(ft 
Nov,  1825,  p.  38. 

D 
Damage  aicd  Interest,  see  ReparatUm. 
No.  24,  p.  126.     dnnveUreni,    No.  93,  p. 
501. 

Public  carriers  found  not  lUble  for  the 
value  of  a  trunk  stolen  from  their  waggon 
in  the  course  of  the  joumey-*.the  wag- 
goner, contrary  to  his  instructimjis  and 
tneir  invariable  practice  of  trade,  having 
received  the  trunk  upon  the  road,  and  the 
part  of  the  waggon  where  it  was  put  h/ 
those  who  delivere<l  it  to  the  charge  of  the 
waggoner,  being  mauii'estly  insecure.  A>> 
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11^.    Lovei  V,  HouM  and  Co*  f&d  J}m» 
1826,  p.  115. 

Diligence. — An  arrestment  being  loosed 
by  an  execution  of  loosing,  regularly  ser- 
.  ved  by  a  messenger  on  the  arrestee,  he  is 
in  saiety  to  pay  the  debt  to  his  original 
creditor,  altnough  the  letters  of  loosing 
may  be  dated  prior  to  the  time  at  which 
the  arrestment  was  laid  on  ;  the  letters, 
by  the  general  style,  containing  a  war- 
rant to  loose  all  arrestments  that  may  be 
afterwards  used  at  the  instance  of  the 
arrester,  upon  any  goods,  gear,  &c.  be- 
longing to  the  debtor. 

Arrestment  being  used  on  the  fdfipen- 
dence  of  an  action  in  an  inferior  court, 
the  quinquennial  prescription  introduced 
by  the  statute  16^9,  cap.  9,  runs  from 
the  date  of  the  decree  in  l^hat  Court,  imd 
is  not  interrupted,  by  a  process  of  sus- 
pension brougnt  of  that  decree.  No.  61. 
Edward  Vaietion  v.  Duncan  CauHgOy  IM 
February  1826,  p^  383. ' 

DiscHAftOE,  tee  Implied  condUien,     l^iK^f 

^  is; 

E 

£xEcuTiov.  Tile  execution  of  a  summons 
of  cessio  which  does  not  specify  a  particu- 
lar diet  of  compearance,  nullifies  the  pro- 

'  ceeding,  although  the  defender  thus  cit- 
ed should  not  appear  (o  plead  the  objec- 
tion. No,  8.  JohnM*'D(maldv,,A^Maom 
Intoshandoihers,  26th  Nov.  1825,  p.  39. 
,  N9  specification  of  the  dwelling  place 
is  required  in  an  execution  that  desi^s 
the  party  by  his  known  Jtyle^  )iiat  being 
also  the  name  of  his  residence.  No,  13. 
Alexander  Scott  v.  Finher  and  oth^^  2d 
December  1825,  p.  66.  , 

An  objection  to  tb?  re^lanty  of  the 
copy  of  a  citation  Served  upon  a.defender, 
that  ft  did  not  contain  the  names  and 
designations  of  the  witmsases  present  at 
the  execution,  cannot  be  proponed  by 

.  way  of  exception.    The  Act  1693,  cap- 

'  12,  does  not  apply  to  summonses  bexbre 
Inferior  courts,     tio,  30.    John  Colder  «. 
John  Colder^  20th  I>ecember  1825,  p.  170. 
CXECUToR..^CautionerB  in  a  confirmati^ 

!  are  entitled  to  impute,  towards  extinc- 
iijon  of  their  obligation,  the  whole  pay- 
ments made  by  the  executor,  notwith- 
standing his  intromissions  exceed   the 

'  amount  of  the  sum  confirmed.     No,  62. 

*  Mackirdp  and  other*  V,  Murdoch  and  othere^ 

I'JthFeb  1826,  p.  388. 
Exclusive  P&ivileoe. — I.  The  Royal 
Prerogative  of  Scotland  comprehends  the 
exclusive  right  of  printing  and  publish- 
ing the  Bibte,  Psalm  Book,  &c.  in  Scot- 
lai)d,  together  with  the  right  of  prevent- 


..  ing  importation  of  9^cb  hq^  %fli  .all 
.    other  countries. 


II.  A  patent  granted,  by  jb^  Itfi^flnj 
of  the  ofnce  of  Iving^s  printed*  yhik  ^ 
whole  rights  and  priyilqges  ^eiieto  he- 
longings  and  containijig  a  clause  pr^ibit- 
ing  importation  '  a  guibvevU  heie  JnfUm 
*  marinis^^  implies  a  right  to  prevepi.  inu 
portation  from  England*  .  No.  84 .  Iffie 
Majesty's  Printers  and  Officer*  ff  I^faifi  « 
Buchan  and  others.  I2fh  Ma$  \^l^  ^ 
491.  .  ,        , 

Expevcss.  See  Proce$s^  N<^  3l(^^  172. 
No.  61,  p.  337.  No.  71,  p.  440.  jSfjL.  n, 
p.  464.     No.83,p.48d.  '   ,„y 

A  decree  for  expenoes  of  prbe^^  &ei 
not  carry  with  it  the  expeeces  of'tn^n^ 
the  evidence  of  witnesses  to  He  tf»  rfit^^ 
upon  the  j(Hnt  application  of  boui  fwyea, 
the  sealed  deposiUons  never  having,  ji^en 
opened,  nor  made  a  part .  of  the  ^pir^qpss. 
No.  76.     Duke  qf  Athoa  v,  Stewart^  M 

.    ilfareA  1826,  p.  462. 

Found  that  an  agent  Ui  w)iO|e  ffsrim 

,  decree  for  expences  awairded  to  DM  dl^i 

.  was  allowed  to  20  out  and  be  extraci^ 
was  not  entitled  to  demand  mymeiit,of 
these  expences  from  the  opposite  pa^jyas 
he  had  not  taken  out  the  attorney  lipeiice 
at  the  time  he  was  conducting  |:hy^  pro- 
cess in  which  these  expences  weire  f^|r^^ 
ed.  No,  1 16.  Strahan  v.  Rob^iskm^ 
S8<A  JttM  1826,  p.  731.  ..iy 

♦  .,1 1 »»/  (.11 

Factob* — ^Whether  a  &€toi:  on  a  J^m^^ 
tate,  who  is  a  law  a^eni,  i^  vaxd^UfA!^ 
act  upon  his  professional  respansibfliij  ? 
No.  87.    Mirrlees  v.  MaO^y  l^lft.  Uf^ 

1826,  p.  664.  ..,  ;^, 

See  Caution4f,^o.  106,  p.  67?*  x  f-t;d 

FiAa.-~An  estate  beiitt  settled  in  1%. li- 
nage contract  upon  tke  heixs  of.  n  \ 
riaga,  with  a  reserved  pswer  in  th*^ 
band  to  noake  an  entail  prohibiting 
ations  and  oootractions  of  debt,  ai^i 
executed  by  the  husband,  r^ytfjuiyiwig 
these,  and  also  a  prohibition  agi&ist  al- 
tering the  order  of  successipn,  was  «et 
aside  aa  uUra  vtrss,  not.  only  91100^  the 
excess  of  power,  but  in  toto.  N<k  43. 
McNeil  V.  Cameron^  2^th  Jan.  1826^  p. 
267* 
See  Sueoession^  No.  102,  p.  643. 

Fokeiov.  See  Succession^  No.  63,  p*  340. 
Presortptwn,  No.  67,  p.  421.  Jwisdie.. 
Hon,  No.  122,  p.  746. 

G 

Glebe.—.!.  Ol^jectlon  to  the  designaUon 
by  a  Presbytenr  of  a  grass  glebe  iriNa 
grounds  immediately  surrounding  an  an- 
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" '  detit'  lUanitofi-houte   (thouffh  then  in 

tuum)  sustained— the  prnpnetor  of  the 

lands  agreeing  to  a   designation  £rom 

'  .othel' munds  e^oally  accessible  though 

not  Im  lands. 

2.  in  this  case,  the  minister  found  not 

'  entitled  to  any  compensation  for  the  want 

.  of  tfie  ground,  from  the  date  of  the  de- 

'  Mgx^tion  of  the  Presbyterj,  to  the  pe- 

nod  irhen  the  ultimate  designation  was 

''  i^ade.     Ndw35.     Belsches  v.  MoorCy  23rf 

,J>ec  1(^25,  p^  807* 

'^V  Fbutfd  tliat  lands   which   had   been 

'^1»rbd|^ht^'into   a  state  of  hlf^h  cultiva- 

tion,  although  for  30  years  immediate- 

!v  pr^eding  the  application  they  had 

"'^'wen  laid  down  in  grass,  were  not' liable 

to  be  deigned  for  a  grass  glebe.    No.  95. 

JE^ftk^'  «.    Carttairty  90ih  May  1820^  p. 

599. 

;  5^  Henm^gy  No.  78,  p.  465. 

Hx&ltAIILV  Airn  MOTEABLZ.— -A  jui  €Te» 

' ';  dill  affecting  the  free  residue  of  a  whole 
estate,  real  and  personal,  which  was  vest. 
ed  in  trtntees  for  the  purpose  of  paying 

" '  debts  and  legacies,  and  or  ultimate  ^vi- 
sion, is  moveable,  and  descends  to  the 
^ellecutors,  and  not  to  the  heir  of  the 
'  p^rty  having  the  right  to  call  them  to 
'aoconrit.    No,  19.    Angtuv*  AnguM^  6M 
neo.  1825,  p.  106L 
See  Svcoesehny  No.  25,  p.  129. 

HoMOLooATioN.    An  heir  after  majority 

'  ^lultfoig  Executed  a  deed  ratifying  his  an- 

y^t^tbrV  settlements,  and  renouncing  his 
tight  Sit  challenge,'  found  not  barred 

-'i%rl<byfrohi  insisting  in  a  reduction  of 
these  settlements  f*  cajnte  lecH^  having 
been  kept  in  ignorance  of  the  nature  ana 
^^fkieht  Of  his  legal  rights  at  the  time  he 
HNes  ikrdvailed  on  to  execute  the  deed  of 
"ntincatfon.  Nob39.  Murray  v.  Mvrrayy 
.'ZlttJan.  1826,  p.  ^22- 
See  .iPfDpifrfy,  No.  85,  p*  531. 

BxrsBAim  Airn  wirE — 1.  A. marriage  be- 
ing'celebrated  by  a  denryman  upon  the 
prdductlon  of  marriage  fines,  no  circum- 
jftances,  however  strong,  in  the  subse- 
quent conduct  of  the  parties,  held  rele- 
vant to  elide  the  legal  presumption 
thence  arising  that  the  matrimonial  con- 
sent  had  been  interchanged.  No.  12. 
M^Grigw  e.  M^NeU,  2d  Dec.  1825,  p.  59. 
A  sum  having  been  conveyed,  in  a 
aaniage  contract,  to  certain  trustees 
for  behoof  of  the  husband  and  wife  *  in 
« coiQunct  liferent,  and  of  the  survivor  of 

*  them  also  in  lifei^nt,  and  for  the  U9e 

*  and  behoof  of  the  child  or  chiMxen  to 


^  be  procreate  of  the  marriage,  In  lee,* 
with  a  power  of  distribution  in  the  hus- 
band and  wiie ;  and  the  husband  l>eing, 
on  the  other  hand,  obliged  to  secure  to 
the  wifb  a  jointure  or  liferent  of  an  inde- 
finite extent;  and  liaving  afterwards, 
with  part  of  the  sum,  purchased  lands, 
the  conveyance  of  which  was  taken  *•  to 
'  the  husband  and  wife  and  longest  liver 
' '  of  them,  and  their  heirs  and  assignees 
*•  whomsoever,*  it  was  found  that  these 
words  gave  only  a  right  of  liferent  to  the 
wife,  although  she  survived  her  husband. 
iVa.  89.  Murray  v,  Murray^  19/A  May 
1626,  p.  573. 
See  JurudicHdn.    No.  122,  p.  749. 

t 

Implied  co)n>iTiow.*~In  a  compromise 
betsreen  foreigners  claiming  Imcies  to  a 
large  aimount,  which  had  been  oequeath. 
ed  to  them  by  a  Scotchman  domiciled 
.  aluooad  (but  who  had  property  in  Scot* 
land)  and  the  executors  or  the  deceased, 
there  being-nothing  said  as  to  the  pay- 
ment of  the  legacy  tax,  but  a  consider, 
able  sum  to  be  paid  at  Edinburgh  upon 
the  legatees  granting  fuU  and  ample  dis. 
chai^ges,  found  that  the  legatees  were 
liable  for  the  legacy  duty.  No.  3.  FU.. 
cher  and  others  v.  The  Earl  of  Seafteld,  ^c. 
l^ih  Nov.  1825,  p.  15. 

Implied  Bight.  See  Sahnon  FUhiuyy 
No.  4,  p.  22. 

Implied  Will.  See  HmjocaHtniy  No.  27, 
p.  153. 

InmoBATioir.  See  BiU  qf  Bjtchange.  No. 
21,  p.  115. 

IvFCFTMEiTT.  See  Bighi  in  Security.  No. 
80,  p.  111. 

Se6  TaUssiey  No.  60,  p.  377. 
See  Service  and  Cot\firmaiUmy  No.  114, 
p.  7I2. 

Ixst7itAircE....Circumstances  in  which  a 
vessel  being  in  pilots*  fiiirway,  but  where 
no  Hcencea  or  bmnch  pilot  could  be  had 
except  at  a  distance  of  24 'miles,  the 
master  was  bound  to  have  taken  the  as- 
sistance of  a  local  pilot,  or  such  other  a^ 
sistance  as  could  be  had ;  and,  not  having 
done  so,  and  the  vessel  being  atrandea 
in  attempting  to  sail  out,  the  under- 
writers were  assoilzied  from  all  claim  on 
the  policy  of  insurance.  No.  163.  Thorn- 
eon  and  Othen  v.  Bieeet  and  Qihere^id 
June  1826,  p.  652,  .    .     , 

Judicial  Factoe.     See   Cursor  Bofw*^ 

N0.7.  p^aa  ;  ' 

JuEisDicTioN, — Although  the  jurlddiction 

of  presbyteries  in  regara  to  schoolmasters 

is  dechured  final,  without  appeaTto^  or 
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review  by  any  coart,  civil  or  eccle^lftsti. 
cal.  It  is'  nETertheless  competent  for  the 
Court  of  Session  to  review  proceedings 
tiiat  are  inconsistent  with  the  provisions 
of  the  statute.  No.  2.  Donald  Brown  v. 
Ildritors  of  Kilberry^  \6th  Nooember  1825, 
]).  6. 

The  Court  of  Session  has  jurisdiction 
to  reduce  a  grant  of  arms  obtained  fVom 
the  I^yon  King  at  Arms ;  but,  in  order  to 
give  title  to  pursue^  the  party  must 
allege  in  his  summons  that  the  grant 
infringes  on  his  private  rights.  Ao.  38. 
M-DonaUl  v.  M*- Donald^  20/A  January 
1826,  p.  220. 

Warrants  for  execution  granted  by 
justices  of  the  peace  on  their  own  decree 
for  civil  debts  cannot  be  summarily  en- 
forced bv  the  justices  of  a  different  coun. 
ty.  No!bT.  M'-AUUter  v.  Scoit,  1  Ith  Fab- 
ruary  1826,  p.  365. 

Although  the  jurisdiction  of  presby- 
teries in  regard  to  schoolmasters  Is  de- 
clared final,  without  appeal  to,  or  re- 
view  by  any  court,  civil  or  ecclesiastical, 
it  is  nevertheless  competent  for  the 
Court  of  Session  to  reduce  and  set  aside 
their  sentence  where  the  proceedings  have 
not  been  in  conformity  with  the  directions 
of  the  statute. 

2d!,  Where  a  l)erson  has  acted  for  a 
'  length  of  time  as  a  parish  schoolmaster,  and 
the  presbytery  have  proceeded  against 
*  him,  under  authority  of  the  statute,  in  that 
'  dipacity,  they  cannot  afterwatds  obiect 
to  his  title  to  pursue  a  reduction  of  tnelr 
'  decree,  in  that  character,  on  the  ground 
that  he  has  never  been  regulariy  induct- 
ed inffco  the  office,  nor  been  examined 
and  taken  the  oaths  according  to  the 
provisions  of  the  statute.     No.  78I    Hots 
t.  Fbtdiatety  ^e.  2d  Match  18S6,  p.  445. 
See  Process,  No.  92,  p.  691. 

A  decree  of  divorce  pronounced^  the 
Commissaries  at  the  instance  or  the 
Huibttid,  both  parties  being  fbreigAera, 
'  -idthough  the  marriage  bad  been  cele- 
brated m  this  country,  reduced,  oh  the 
ground  that,  as  the  wifb  was  abroad 
ti  tile  time,  and  was  not  certiorated  of 
^bt  proceedings  held  against  her,  having 
been  only  edictally  cited,  she  was  not 
subject  to  the  jurisdiction  of  the  Comis- 
aariea.  Ni>.  122.  Biake  v.  Blake^  €ih 
^iay  1826,  p.  749. 
JuBT  Court. — In  an  action  of  damages 
against  &&  agent  for  expressions  used 
\n  k  written  pleading  in  process,  found 
that  the  relevancy  of  the  action  de- 
peiuled   upon  whether  the  expressions 


'  were  used  mallciottaly,  vr'ia  t&e  {fraper 
discfaaige  of  the  agent^s  duty  to  hia  efiott, 
which  was  a  proper  question  ftir  a  f^aiiy 
to  detemine,  not  a  prelhniiiarf  qMtlni 
of  relevancy  to  be  decided  by  the  Coort 
of  Sesdon.  No.  17.  Keail  e.  JKoafesay, 
6<A  i>«i^  182ft,  p.  96. 
Jus  TcATii.  See  TiOe  t§  Punm^  Na. 
88,  p.  564. 


Law-agekt.  Vide  Beparathtu  Vol  ^ 
p.  307 ;  No.  100,  p.  63L  Faeion  Kou 
87)  p.  554.     Bjpences.    No.  1  l€v  p-  7B* 

Leoact — Where  trustees  In  a  settleBMAt 
are  directed  to  lend  out  a  susl,  takll^ 
the  interest  payable  to  the  mol^r,  and 
the  principal  sum  itseU^  *■  after  faer  doath, 
« to  the  diild  or  children  lawiiilly  p^ 

*  created,  or  to  be  procreated  of  her  bodv* 
i*-Found  that  the  fee  on]y  rmtid  mx 
the  death  of  the  liferentrix.  No.  Ml 
Glendinning  and  Ghaunt  v.  Walker^  fc 
9Qth  Noe.  1825,  p.  46.  " 

In  a  trust-disposition  and  settlement^ 
a  sum  was  left  to  each  of  the  titistees 

*  as  a  mark  of  the  testator's  fHendflhte,' 
and  a  farther  sum  ^  as  a  recompenM  m 
^  th^r  trouble,*  and  «  as  a  fkrther  teali- 
'  mon  V  of  his  affection,*-^otte  of  the  toidi. 
viduals  nominated  as  trustee,  but  who 
had  not  accepted,  found  entitled  to  the 
first  of  these  Wacies.  3f«.28.  SHukft,^ 
V.  Henderson,  ^e.  l^th  Dec*  IKM,  pi  MS: 

In  a  trust  settlement,  ft  buabiiii  ted 
wife  having  disponed  their  eatattliind 
effects  to  themselves,  joilitly  Mr'iSMit 
joint  and  several  liferents  allenarly,  and 
to  certain  trustees  in  fee,  declaring  the 
settlement  irrevocable  tftei<%!f^.&iilli 
of  either,  and  having  bequeathed*  e^rtiin 
legacies,  with  a  dedm^tion,'  thi^  tt^lMef 

*  event  of  the  death  of  any'of  tlie^d 
^  legatees  prior  to  the  snttivor  dixM^Hk^ 

*  her,  or  their  legacy  or  letfafcies^'  SbMlld 
thereby  &11  arid  belong  to  thdr^^xeart^ 
or  nearest  of  Irin — a  fegatee  haviitf  Mr- 
vived  one  at  the  testators;  it  waifiMrod 
that  the  legacv  belonged  to  her  neiiest 
of  kin,  as  concfitional  mstitute.  N:  4L 
Lattson,  ^o,  v.  Siewart,  jv.  94i^Jms» 
1826,  p.  252. 

Letter  of  Caesit.    See  Cauitgner^  N<k 
86,  p.  546. 

M 
Mavdate.    See  PrescripUon.    Nob  42,  p, 

263.     Process,  No.  82,  p.  488. 
Master  axd  Skavaxt.— In  a  contiact  of 

senice  for  a  limited  period,  after  such 
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^^ifMLM  ttXlin^  fi>uttd  not  camp6t«iit 

4o  gi^t  a  suminary  wamnt  of  impnaon- 
vioint  to  c^npel  the  wrvant  to  make  up 
.;tjba  dajaoa  which  he  had  been  absent 
.4lunng  the  sti|piUated  period,  no  wages 
shAvxog  been  paid  for  the  time  the  servant 

was  absent.     No,  15.     Camj^U  «.  Jin^ 

lirmw,  ^$hxJ}09.  1«95,  p.  86. 
MxxBKn  or  PAELiAUBNt — Claim  hy  a 

fiweholder  enrolled  to  have  certain  lands 

added  to  his  qualification,  then  to  have 
Mb  enrolment  reetrioted   to   the  new 

htnds  and  at  the  same  time  to  retain  his 

if^ace  upon  the  roll,  although  he  had  dls- 
3  mmmA  tne  liferent  of  the  superioi  ity  of  the 
,  former  lands  in  favour  of  another  person 
"  who  was  enroUed  on  it  at  the  same  meet* 

in^  suatained.      J^o.  60.      Morrison  v. 

Ma9l,of  JPife\  28<A  Feb.  182G,  pw  434. 

'    '.  CiYcumstances  in  which  deeds  were 

-*  held  to  be  •xfacHe  defective,  and,  conse- 

f)f  uen#ly  ineffectual  to  constitute  a  iree- 

■  hold  qualification.     iV^o*  98.     Damd9on  v. 

M^Kenxie,  3U/  May  1826,  p.  Iil& 
K;ilfa»«..  See  Proofs  No.  60,  p.  326. 
l|AKtJ(»— What  circumstances  in  the  state 
*  <0V  situation  of  the  old  manse  will  autho- 
^  tise  the  Presbytery  to  ordain  a  new  one 

to  be  built    No-  80.    Hamilton  «.  Ckuson^ 
.  4U4  Mttvch  US6,  p.  478. 


Pehaltv — ^The  Court  will  modify  a  pe- 
nalty fixed  by  a  judge  in  a  bond  of  cau- 
tion, ad  factum  presiaruhcm,  to  the  actual 
damage  sustained  by  thenursuer. 

A  judge  ordinarj-  has  no  jjower  to  grant 
warrant  for  summary  imprisonment  of 
an  apprentice  ^  until  he  shall  find  caution 
^  to  implement  and  fulfil  his  part  of  the 
♦indenture.*  iSTo.Sl.  McGregor  v. '^right^ 
dlh  Feb.  1026,  p.  346. 

Personal  Objectiox.     Sec  Title  to  Pur^ 
Na  80,  p.  664. 
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fjlAXTf^M  Caupov^  Stabulabii.    Set  Da^ 

tm^ge  and  Jnterettf  No.  115,  p.  721  < 
|i|ojr4>B^TB^  ^e%  Superior  and  Vattal^  No. 
f.  6,  p.  28. 
ilV^fAjlox.    See  Property.    Na  1,  p.  !• 
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Qat^i  IK  1.1X1^.    See  SxeeuUon^  Ko.  30, 

f- p*  170. 

Oimu  VK  BUYFLXifXVT*     See  Proof.    No. 

•  9i,  p.  icr4.. 

Qhwn  or  VAltTv. — The  acceptor  of  a  bill 

*  'belli  by  a  party  acting  as  trustee  for  cer- 
.  taiA  oreditets  of  the  drawer,  who  was 
-  bankrupt,  having  otfered  to  refer  want  of 

*  lealue  to  the  drawer*«  oath,  the  reference 
wae  found  incompetent,  in  respect  the 

.  drawer  had  be«i  convicted  of  a  crimeinfer- 
.  ringWamyt  although  it  was  the  charger*8 
improper  litigation  that  had  prevented 
the  dmeitien  firom  being  taken  long  be« 
fore  the  date  of  conviction*  No.  79* 
Jir  JToy  «.  JtifcMa,  7ih  March  19i6,  p. 

471. 

See  Pr^f*    No.  50,  p.  326. 


pRESCRiPTiov — Where  a  countrj'  writer 
has,  at  the  request  of  the  agi'nt  in  £din* 
.burgh,  re».overcd  from  his  clients  pay- 
ment of  tlie  business  account  for  wnich 
he  was  liable,  along  with  his  clients,  as 
the  Edinburgh  ngcnt*s.  immediate  em- 
ployer, he  becomes  the  maiidataiy  of  tne 
Kilinburgh  rgent,  and  cannot  plead  the 
trienniarprescription  against  payment  of 
these  accounts.  No,  42.  Freer  v.  Paterm 
eon,  21  th  Jan.  1020,  p,  203. 
See  Proof,  No.  50,  p.  325.  DiH0erige^ 
No.  61,  p.  333. 

1.  An  account  for  furnishings  contract- 
ed in  Krgiuud  ly  a  Scotchmaji,  who 
went  abroad  and  died  within  the.  years 
of  prescription,  leaving  heritable  proper- 
ty in  Scotland,  not  cut  ofTby  the  statute 
of  limitations  ;  but  the  claim  is  niled  ))y 
the  Scots  law  of  prescription. 

2-  The  trustee  under  the  settlem^t 
of  t)ie  debtor  admitting  that  he  had  not 
paid  the  debt,  and  the  accoimt  )iavipg 
oeen  cuiTent  until  near  the  debtor's 
death,  decree  was  givu^u  without  navhig 

•  recourse  to  the  oatn  on  reference,    ifo. 
67.     Broughton  v.  ITcston^  24/A  Fed!  X  Mo, 
p*  421. 
hfiR  Bin  of  Exchange^  No.  97,  p.  OOGL    ' 

pBESUMPTioy,  See  Bill  qf  Exchange^  No. 
tih  p.  116.  Jtiuedand  and  Wife^  NjQ.  89. 
p.  673.  ^ 

Pbisokeb — ^Liberation  on  a  sick  bill  can 
only  be  granted  upon  a  medical  certifi* 
cate  on  oath.  Remedy  when  the  ma^s- 
traies  refuse  liberation.  No.  %%.  ^eU 
xh  Sterry  and  Co.  lOlh  Deo.  1825,  p.  11& 

PjiocEss. — Suspension  of  a  decree  of  an 
inferior  court  in  absence,  for  a  sum  und^r 
jC12,  found  competent,  the  action  in  Uie 
inferior  court  having  been  incompetept. 
No.  &  Syme  v.  Gibb,  &f.  26/A  J^ov.  1826. 

lee  Jury  Court,  tJo.  17,  p.  98.     .  '    .  , 
A  bill  of  suspension  prcscpte^.witr^qut 
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caiiiioR,  being'  patted'  in-  rwct^UM  «pon 
caatita,  ftmnd  competent  to  presetit  a 
Becond  bill  at  any  time  daring  vaaition, 
until  a  certificate  of  refbaaffaas  been 
taken  out,  and  that  it  was  not  neccmuyy 
that  rach  sefond  bill  be  presented  *>  to 
*  the  immediate  auceeeding  Ordinary.* 
No.  28.  WUsan  9,  MUeheU,  nth  Deo. 
IBM,  p.  16«. 

In  awarding  expencea  upon  reponing 
■•gainst  a  decree  in  ahaence,  under  the 
act  of  Sederunt,  12th  Nor.  1826,  the  ex« 
pence  of  raiaing  and  executing  the  aum* 
mona,  and  enrolling  the  cause  in  Court, 
not  included.  ^o.91.  Skinn^r't  Trmteoo 
9.   Downy 9  Tn*$i$eij  22d  B^  ISBft,  p. 

17«. 

fiee  Bankrupt^  No.  49^  p.  889. 

A  party  may  be  reponed  againat  BUI- 
Chamber  interlocutors  become  final  from 
inadvertency,  upon  payment  merely  of 
'l^e  ezpences  incurred  in  tiie  Sttpreme 
Court  prerioua  to>  the 'demands  ivc  61. 
'  Armtlv.  TAonuopi,  4<4  F^  1626,  p.  827. 
See  Pfotf^  No.  M,  p.  362. 

Suspension  of  a  decree  for  a  aum  under 
£12  competent  before  extrai^t.  No.  66. 
Sem  V.  ^Mw,  lAtk  Foi,  1686,  p.  868. 

It  ia  competent  for  the  Court  to  give 
the  pursuer  of  an  or^nary  action  decree 
for  the  wb<^  expenees  of  proeeaa,  al- 
tlMUgh  his  swaomons  haire  not  eontained 
'  •  sny  conclusion  for  expencea,  or  althoqgh 
the  axpenoea,  as  mocnfied,  may  turn  out 
'  graaier  than  the  snm  demanded  in  the 
Ebel  in  name  of  eXpenoea.  iV<»  71. 
Ciffdim  o.  HifOop  4*  C4K  l«l  Maifeh  1666, 
p.446. 

It  is  incompetent  to  -amend  the  prayer 

«f  ft  petition  and  complaint  after  ^e 

■'  atatutory  period  for  giving  it  is  iS'^ex^ 

jAxA    No.  74.    Si/i^4  tfc   CmmpMli  ^ 

March  1826,>p.  463*  '        ' 

A.  punuer  on  the  poaai-*  vril  irtsiding 

.    beyotid  'the  juflsdiction  of  th4  eotBts  (3* 

titrtl^dj  although  bwund . to  «iat k  man* 

dataiQ^,  alloiredte  66  so  wukr  fnotest, 

:    tliit  the  mandataiy  ahonld  not  teliltble 

in  eacpenoes.    No,  62.    Ciurlmg  «  Ctnnp* 

b^io.  \%ih  March  1626,  p.  466. 

1        The  Couit  of  Seaaion  baring  (without 

allowing  a  praoH  decided  a  cauaa  in 

.    imiaf  of  the  dciendert  and  found  him 

.  entltftid  to  hla  expencea  i  and  the  House 

' '  of  liorda  having  nrreraed  this  judgment, 

«n6 '  Minitted  tbe  causa  to  the  Coarrt  of 

*  Session,  for  them  to  allow  a  prool^  and 

*  liirtherio  jmceed  in  the  aatd  caute  as 
^  '^ahali  be'lnatt*  and  the  cause  being,  in 


conae  ywticf  •  of  taitf  Wnat,  vitmnMBjhni^ 
dded  in  fovour  of  the  pursoeiri-iMId 
competent  for  the  Court  fit  BeaAi-^ 
l^ve  the  pursuer  lili  whole  ^liitoflsAs  of 
process  in  this  Csutt,  aClw«ll«M^fSe. 
▼iouB  to  the  appeal  as  subue<|M6i^  tthfbe 
temit.  No.  66.  Mmierfy  ^  Co,  ^  »■  ' 
itfSaoUmd^  11«4  Mm^  1686»  p  4i»  ^^ 

Found  that  where  a  witne6s- 
a  citation  upon  letters  nf  SttpptaMit  to 
appear  before  a  ju^  out  of  whdne  6<r- 
ritory  he  lealdea^  it  is  eoilipetenl  to  «finw 
pel  appeaianoe  byMmtii^  wvmM'for 
letters  of  second  (liligenoa  A^'iL 
jCtmiMoiK  Coswfon,  2611^  Jfay  ^I6i6^pi. 
661« 

liOtters  of  suspeBsiea  baiHng  H  46t. 
ferent  date  from  that  on  wMeh  th^ilill 
was  pnssed,  lidd  to  be  mdl,  aond  ttefto- 
eess  dismissed,  although  tiie  oltfftitfcn 
waanot  stated  till  after  KtistmilMiamiwi 
upon  the  merits.  No.  116.  Pwik€m§ 
htm  9.  CtmfMl,  26<ft  tAuM  I6S6,  flr-fftO. 

Not  competent  to  vadafcai  ta  the  Clliit 
against  an  interlocutor  of  th*  Locd  Or- 
dlnary,  reftising  as  taieompetefit  a  UH  of 
advocation  of  an  hsteriocnioay  jndgimt 
No.  116.  WHghiv.  ir<BCMn,  9M  Jwm 
1826,  p.  741. 

The  Lord  Ordtanny  in  the  B*lU!ham. 
ber  cannot  aiiihorise  latttfn  of  attpfAe- 
meilt  for  enforcing  an  achitafl's  eaden  in 
a  submissloD,  the  prayat  moeiif  Mb^ 
an  aMdicatkm  to  tho  Goun  »  4tridge 
Ordinary.  No.  123.  Umno^i  7*  4ml$ 
1626,  p.  760^  ^      -"'  > 

Tbou{^  a  rnvlaiminB^  nota  be  «aib'^ 

sent^  agaittsi"  an  iflt«locirf30i^^><the 

OrdinaTy,  granting  leaye  to  »  pM^th 

'  ftppky  for  radfosB  saainst  j^jndnnMs<  eaid 

to  hiave  become  final  tfarou^  faadver- 

,  tenoeir  theCourtia  not hewsd to lepua 

theparty^    No.  126.  BrmamfM'9mtitm% 

.  irn>div6^JtiJ(yI6a6ip.tA4^.        •.  .:i 

Coort  mftpaed  to  jHve  estpeneaa  of  pro- 
4ieaa  in  the  Court  of  Sesaioii  pravionatoa 
partial  revemai  attd  a  xeMnt  foou'the 
House  of'X^rds,  to  the  pusaya 

•  tion,  in  which  he  waa  ulliinahilyi 
foi,  ihe  judgment  of  the  Heuae  o€»L«ds 
hatringi)een  nnivrauxable  to  the  puiauer 
upon  the  pomts  winch  were  ravafied, 
and  sBving  nothing  of  expentps^  althoagh 

•  thewnolemeritaof  the  conae  wentfaen 
pleaded^  ao  tiMt  the  ,Court  of  ai^eal 
might  coBRpetently  have  given  dicnction 
oonoeming.the  preifiau^  expencea*  A** 
126.  Lord  F\fe  «.  Lard  Pift'o  Trmtm^ 
81ft  Ji^pr  1826,  pb  760. 
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gH»9>  ii  TMb  vf  Imt  in  aioitteSmafr  the 

,v.JUAtttMny  294  Deo.  1825,  p.  174U 

sF^vad  iM^  ««np«tent  to  Te£»r  reiting 

.••wi^fj^  i»  tfafi  oath  1^  an  a]^iarent  beur  who 

-•.irafttin  jWiHUafitj  at  the  tiane  of  hia  an- 

^4M^i*a.  daathv  aod  waa  still  a  miaor. 

r^^wvM^aft.  laafi,  IV  385. 
II,  •i^Aiaiderbyaii  laferiot  judge  for  the 
.- jwdifiial  CTaminatkn  of  a  puty  not  an  or. 
•tidar  ibf  a  pnni;   loaa  taraider  a  bill 
7  #Cad¥«flatiQn  canmotcpi  imder  §  40  of  6 

^ornktif-fmiM^  Wik  Feb.  ia2«,  p.  302. 

The  defender  in  conjoined  declanlon 

.  irfkf  aDUMntafawaaaxa^puoed  judidaUlj,  uid 

^  Jier.bcother  and  dster  aa  witnaaaaa  for 

..  MM  laf  the  {Nimieitt ;  bttt  it  appealing 

>  that  the  defender  and  thia  party  acted  in 
..  cenccrtt  theCouitsuatakiedtbeehjeetion 

..^  thetcon^tenej  of  JbumUng  <oa  the 

dfflaratfam  or  depoaitiona,  though  p&aaded 

.'  '<h«t  thia aridenoe  waa  Ri|iuBed  to  prove 

..fla^jr  the  coaamnaialion of  a  pvamaeof 

f   aMriiM»bj«opHto,thepEomiteitaelf  be- 

•  ..iM.otfienriae  unexfieptiooablj  proved^ 
k^iAEd..  ml     JUMiNV  o.  CiW^NNOM)  23d  Feb. 

1886,  p.  407. 
-When  it  ia  intended  to  resort  to  the 
.  JH^kial  BlateBMntor  oath  of  the  deteder 
..  in  .the  ammiaiT  pneeaa  for  reooveiang 
r.  itasaUdahti  hafae  the  flhenfl^  notice  to 
•>i,lhat  aifeet-acuiit  be  served  i^ion  hia  a^ 
«'udtogiWi|4bahacopef  of. the  comphdat  and 

aution.    No.  191.   FhUapft.  WaUter^Ath 

^pfieaiNfiri^.  Mmeimnge^  Na^97,  p.  306. 
£n«in^9ar<i)  A  ppopriator  whose  knda  na- 
L..itaBal^.^lapad  !to«aidfr«ft  a^jotoiBg  mer 

•  frtWlaaA>uad<entitled«  upon  grantiiig  feus 
.(Sqfe-^hit  .CBBStiaD  of  aiunerouB  dwelling. 
4isiiaBB'»  tdi  fny  a  cwnmon  sewer  inte'the 
liyer,  not^ittistandhM^  the  atkned  iio^xrj 

Tltei  the  inferior  faemoia  woqid  tiierebj 

i.  'ta ataiwi.   No^.l*-  i)oisjits,  jps.  tu  Mmi  if 

>^yaiimti^^  \%lk  Nm.  9388,  p.  L 

:S6e:^niaMai.WsMa»»iMa4,p-aa> 

•  ▲paaMtt et^oyfe^ e leaefred  right  to 

.  ■  ;a.eevtahB  pttpocthm  of  the  eoat  aut4put 

Aim  apBVtiottlar  coal  field,  esaDaediiv  a 

1  'toed  ouantttT,  may  ppaticpt^tfae  psoprie- 

'  toiv  ot  the  field  mna  bringing  up  tthe 

«   eoal  at  a  pst-meuth  bepeiMl  t£a  Mld»  eyen 

aiihough  the  proprieten  might  wesh  the 

eaid^it  fer  eveVf  witheiit  beuig  ;liahle  to 

'  'any  payment  of  the  praduce  hy  oonfining 

'  •'Hw  eut-put  within  the  limit  fined  far  each 

year.     No,  38.    XMMnsa  a;  MmkAnMt  and 

Bmrdy  34111  Deo.  1885,  p.  213. 

1.  A   trust  settlement,    mortu  causa, 
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=  awho»ii»ithi^  tBnstraw.:iw»dtoicted  to  fp. 
pl^.the.rMMNaof  the.teataW»r*a  ioirtiine, 
aftac.the  ^paoial  purpoaas  af  the  tjniat,are 
aocow»p1ishad»  ^  in  snch  olMuritable  pur« 
noaea*.  and  in  bequests  t9  such  of  my 
Briandaand  relations  as  may  be  pointed 
out  by  my  said  deari|y  Moved   wife, 

.  with  the  ^p^paebation  of  the  mi^rity  of 
my  said  trustees,  &c.*  found  ei&ctaaL 

8i  The  heir  at  law,  and  one  of  tha.  next 
of  kin  id  the  <laceased»  having  been  nmn- 

.    ed  as  a  trustee,  and  haviitt  acted  and 

.  taken  benefit  under  the  deed,  not  there- 
by bacredfrom  ol^fecting  to  it,  as  contain, 
ing^^o,  e^^Bctual  destination  of  the  vesi- 
diwy  fiMist..  No.  3&  CricktOH  ik  Crkh^ 
ion  and  oihere^  I2ih  Ma^  1828,  p.  63l« 

Factum  Ii.facKTiiif.    See  BmUerupL  Ko. 

.   33,  p.  434. 


BJEcoi»Xir0£.    See  GUbe^  ^q»  36|  p.  9Q7. 
JtBicoyiire*  Aaummona  of  xenM»ving  oon. 

eluded  for  paniumt  of  anears,  inataad  of 

for  caution  on^^  in  tarm&of  theaciofse* 

dcvunt,  but  the  decsee  being  in  eonfor. 
.  mitywiththeact,leundtbat  abiU«f-ad- 

voeatlon  eould  be  passed  only  upon  ttiu- 

Uon.    i^o.  37*    SproU  «w  M^AUkem^  %Uh 

Dap.  1325,  p.  817. 
A  BMEttster  on  his  induction  nwiy  s^Joct 

ttvm  hia  glebe  the  tenant  of  a  fevmisr  in. 
•  emttbent  without  waming,  either  in  twms 
,  of  the  alatute  1566^  or  the  act  of  aederunt 

1753.    ATa^  73.  M^Cmum  a.  G^m^..4lh 

Matrch  1823,  p.  485.  , ", 

K»tam<>fW<on> .  Principle  upon  whichis  to 

be  estimated,  the  direct  and  conaeqi^en. 

tiid  d«Mge  axiaing  fimn  an  impFoper 
.  extension  etfthei  buxden  on  the  a^rrient 
.  .tanement.  No<  24  Mfiberieon^pi  Stsmf^r 
..  oitdMnmtUee^  lhik,Dee.  1325,  p.  123»  •: 

See  Tailxie,  No.  83,  p.  143. 

•  An  haritaUe  aaeuvity  uaaeceisarily 
.  fianaadas  a  pnhUc  xi|^t  having  beeii*de. 

featad  fnm  the  want  of  the  auperior's 

oonfinaniian,  the  writer  who  .piepaied 

thedeeda  feund  liable  for  thedebt,  thetigh 
..it  waa  pleaded  that  he  waanotf.liiaf  eredi- 

tor*8  agenti  hating  acted  enduaively^un. 

der  the  employment  and  instructions  of 

Uie  debtor  in  the  bondU 
Where  there  ia  only  an  obligatioa  to 

infeft  a flia,  saatne  en > an*  indbfitoitepre. 

oept  will  not  constitute  a  bdaeright;  No. 

48.    JSiruiherf  v.  Ltrng^  8d  #'sA  1323,  p. 

307.  ,       ,  ; 

.  tfee  AfumtdretU^  No.  SSyp^  52U       t 
The  depoeition'of  witntasca  not .  having 

been  taken  down  on  stamped  paper,  as 

required  by  statute,  and  a  decree  obtain- 
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«d4iir«iV0U'''-ofr<lil».imASMr  ImHbUm  Wn 
liaUo  £br<  the  1«M4    ifo.\Q$,   MomoM  v 

1^  The  agent  dt  Q«e  wbe  selLi  land*  £>r 
redeeming  the  Uuid«tax  in  irirtiie  eCihe 
atft  42  Geo*  III.  c  1141,  but  without  eb. 
aerrlng  the  requisite  foms,  fouad  mot 
liable  to  the  purchaaeia  on  that  acoount. 

3«  In  an  action  against  the  saaie  penoB 
(who  had  ainu  act^  an  statutorj  trustee) 
without  fulfilling  the  directions  of  the  ata- 
tute,  concluding  generallj  for  damatfea 
and  i^wmtion,  ibund  that  the  defender 
was  not  liable  in  damages,  but  reaendng 
the  question  as  to  repetit^ofthe  price. 
JV«.  113.  Oeffhom  v.  Hi(Ukl^  ^Bih  June 
1^26,  p.  707. 

A  master  is  liable  for  damages  in  repo- 
lalion  of  an  iJ\jmry  caused  by  the  negli- 
gence of  his  servant  in  the  pei&otiumce 
of  the  work  committed  to  his  charge^  No. 
130.    IltiMUfn  V.  Bmvd,  4^  Jnly  1826,  p. 
742. 
Res  JODfCATA^k^A  criminal  pBoseeution 
for  an  asssult  at  the  instance  of  a  prtvate 
paor^>   with  ooncourse  of  the  proeura- 
tor-nscal,  in  which  judgment  was  gtven 
ter  fine' and  damages,  but  which  judgment 
was  set  ande  by  the  Supreme  Cnndnal 
Uouctf  on  account  of  certain  iR-^pibnrities 
r  in  the  iHTOceedingSf  found  to  be  a  rmju- 
4ie0ia,  suiBcJent  to  exclude  an  aelMn  for 
damages  fi>r  the  same  assault  in  a  civil 
icauft.     iVo.   16.      M'-IHnM  v*  Siewart, 

(iik  Dec.  \S29y  p.  91. 
IksTXVTiQir.    See   Ooaipaas«ai<»,  No^  ^3, 

•  pr  17^' 

]|««vo43ATioir.»«»-A  wish  aad  intention  es- 
.  preHfed  to  cancel  a  deed  not  beiag  fbtlew- 

-  ed  ]n  actual  canoeUation  (4he  party  itar- 
ling  md  before  the  deed  was  vetumedbj 
the  i^nt  in  whose  possession  it  hadheen 

.  lelt)  is  not  equivident  to  revocatieB*  Mk. 
27.  WMere  v.  S$Ml^  I6tk  Ihe^  1^5,  p. 

16a.. 

Ei&itT  IN  SKcuniTT.»^n  adispesiUoB'in 

',  seeuritVt  the  dinner  haviiiff  obliged  Mm. 

» aelf  te  infeft  the  creditor  '  by  two  inlHt. 

.  ^  ments  and  manners  of  holdiBffrmMl  that 
*  either  by  restgnation  or  confirmatiott  ;* 
and  thiaroUoweil  with  a  pnmopt  ef  fea- 

.sine,  in  whidii  there  is  a  warrant  for  in^ 
filftmg  in  general  tems,  whereupon  in- 

'  ^efhnent  followed^  but  no  confirmation  $ 

't.  tl^e  creditor's  infeftment^in  a.eompetition 
■with  the  debtor's  judicial  trustee^  who 
had  obtained  an  acyudioation  and  infiift. 
ment  theveoe,  fiimnd  to  beineffiictuaL 
jyp.  30.  P^eUes  ru  Wa^MMi  9(h  She.  l«2d, 

•p.  UK 


PnvUepek,  K«^  64^ p.  411)^, ^r  -^t  ^-tv 

Sai.x*^^  aalehj  a^ creditor  .midfirta,p«|pr 

of  sale,  in  a  di^osltioi^  and  fecyiil^iB. 
duoed.at  the  instanoa.of  tbedabtQf,4^ 
..eceditoc  net  onlyhraag  ^ea^fipiiifr, 
but  also  auotioMev  anl  piyrihisaci  . J(a 
110.  Jiitgrfip^  Aidkemy  X9AJmm^M^^ 
|V  693.  -  -     .-...••  t, 

SAjL]ioV'.Fi8jiiy«4*.^gBaiit^fjN)iao»M- 
ing  in  a  part  of.  ariFsar.  where  tM  9^ 
cent  lands  belong  to  other  prmnstsiii 
gives  the  owner  «^*  the  fisliii^.(wif^, 
any  fiurther  title)  a  right  to  the  use  of  t& 
bank*  for  the  puiposes  efhiftflshtfgirWJ 
also  a  reasonable  and  neccawiy  ,u$tn 
thereto  through  the:a4ymnin§  landa^but 
this  must  be  used  in  the  manner  Jewt 
detrimental  to  the  a4ioinii^  moprietotk 
No.  4.  Blair  v.  Miliar^  22d  JVoo.  199^ 
22. 

The  yarioua  acts  of  FlariiameDt  wUck 
prohibit  stake-netaandeatiuD  otfaerjDSiki 
of  fishing  within  rivera,  and  ^  in  mint 
^  wl»re  the-  sea  ebbe  and-flowv'  do  USt 
extend  to  stake-nets  plaeed.en  the  op^ 
seashore,  beyond  the  mouths  or  eiiisinei 
ef  rivers.  No.  994  Mm-itff  KMfn  e^i 
oikere^  «  FoHiee  undoihare^  aUUfsH^i^ 
p.  617.  _      ^. 

Sasixb — 1.  Found  that  an  omiasisi^ip  tbe 
docquat  of  A  aasine  that  thsi  Oflta^  vii 
personallv  present  along  wit|^  ^  flit. 
Besses  when  inftftmaBt  wna.takeiw.ii-& 
good  objection  to  the  aasinei*ri9- tXhit, 
after  the  pfgehaKpt  haeiiae^jti^t  jadg 
a  decree  of  sale,  the  objection: -mpiiili^ 
lemeved  by.  a  neeend  m^ii^ffnaai  bdqi. 
extended.  A4  9^  M^4mifA  «*)M^ 
en^  Weir^  m^JHrni^^^p^dSM^ 

SswvxaTnATiQN..  SmMvikntf^  N«-U, 
p.  lib  Kaifi^p*.!^  Ko.4fliaH8. 
No.  65,  p.  963.    Ko.  63,  p.  SOI.    S^if^ 

.pk43i4  *,,  V,   ..    

Found  that  it  was  not  eimftiM^&r 
the  Qaurt  loigcrirftio j^B»iifatinn  ftrths 
approval  of  a  compoaitton^  ocf|iPJiB|fe4s 
the  Laid-Oxdio«ry  anth^BiUatadvoK 
thereof  in  time  of  vacadoni  .MsiWil^ 
'Offac  at  ooaapoaitien  had  beeHi  »P|M9ed 
of  hy  ft  vegiuar  nmeting  efcuwlijtoia  •  jr«> 
.124.  Browuiti^md Ttu$im^likJMl|^m^ 

•  p.v76flk 

S&iviQOk'  See  ii^Mw^anom  No,A3»p«34i 

Service  avd  CowriKXATiom^^hliaifk^ 
ing  conveyed  bj  «dippeaitipn  mortktim'^ 
to  the  heirs  of  the  grantor's  lmt^%  phm 
fa'ihug,  to  a  (»|tainjsabstitale  wMNastmi 
twd  Uie-grauteciiAving  died  waMK9>(;^i^ 


iK^fOU 


^  -Mb,  flMind  tlkatu  Mrttet  *i  Mix  ofjirov^ 

sion  to  the  gnUtcr,  irts  proper,  In  order 

to  warrant  the  bailie  to  glre  Inftftment 

to  the  nominoHm  siflMtitute ;  and  that  a 

^  ^HOAe  thketi  on  Mhe  pveccfpt  in  the  dttpo- 

'  aUtidn,  without  a  aerrfee,  or  any  other 

-'  '^vidMiDe  affpeafing  on  the  fiu»  of  the  in- 

'  crtniihentto  ahew  that  the  cialnumt  was 

'  the  petMi  'namtod  in  the  deed,  and  that 

'"^^prlor  diiponeeabad  finled,  did  not  con. 

aUtute  a  proper  feudal  title  in  the  perion 

^^\^thl»'Mbttltute  named  in  the  dlipoaltion. 

^B/^m.    FMModftir.  0^22dJfm«t8fi6, 

SenvrrvDS.    flee  RsfMuMmu    No.  24,  p. 

fihcA£l<  DMT  AcY.    See  JuHtdkHmt.   No. 

IgTk-inilB,  4S  Oxo.  in.  Oat.  64.    No.  2. 

.•*•       ^  ■ *■  No.  79b  p. 

..,  50  Geo.  III.  c  112,  8SCT«  SO. 

-Fbi  ltO^p.741. 

■tri-  .ir.  ...^  dO  Geo.  III.  CAP.  U.   No.  17. 


oi 


^1003,  szOT.  91.    No.  90,  p.  M9. 

.  1681 CAP.  6.    No.  34. 

<  p.  180. 
u ' .  . .».  10  Geo.  II,  CAP.  3.    Na  101, 


>09ft.'    CAP.  11.      J\r#.  46.  p.  284. 

*.  48  Geo.  III.  cap.  151,  No.  81, 


\Mi' — f,  f  ■  ■■  I ' 


MGbo.  III.  CAP.  110.     Na 
-88.  )pi.'B90^ 

jh-iL^^ui.   M  G*04  ni«  CAP.  I37«    No. 

r-«^p.'B53.' 

.ijiit.ii  .^d^iM  Oeo.  III.  CAP.  184.    No. 


■^'  ■ '  J*.    25  G*o.  Ill*  Cap.  «a   No;  7^ 


pk4o&     CAP.  00.  No^im;.   p.  781. 

ii^  0  GEO.  IT.  CAP.  120.    No;  98. 


r  d  f)^.  a&er.  40.  No.  119^  p  74t.    No.' 
48,  fi.  MS.    No.  7f,  p.  404.     No.  191,  b. 

12  QuESir  Aki^b,  c.  lOt  -  No. 


89<>'880* 

!■  » ■'  "■'     1089 

'6I<  ni  888. 

■  ii  1  ..    ■  1001  e«  24. 


Cap.  0.    No. 

No. 


•Aiaia.A« 


1  v9^ '  ]te  889* 

9i  Gso^  in.  c  172.^The  General  R^hi- 
ter  Home  found  net  Uiible  to  police  asaes- 
nMtot  under  tfaia  act,  which  ezpmsl^  ex- 
empts other  buildings.  No,  SHk  Lard 
€hrk  Mepitter  v.  Cmller^^i  \9ih  Mmg 
1828^  p>  579. 

19  Geo.' III.  c.  1%^ — ^  No. 


•«iyh> 


'<97.  p^  098. 


■  <  ■<!* 


4  Giro.  IV.  e.'49,  f  If a^^Held 

that  the  limitation  of  the  perloci  pr^scrib- 


'  8d>  b!f  (tUi  lM*ftti'  08ninl«idlir  ^PMMttU- 
'  MeDe<fbfr'%t«nga'dMio.iii  itolflUdtttoitfae 
Tunplke  Acta,  appli«9to«n  afctioif^of 
reduction  of  a  deonee  oT  die  juitloea  of 
theptace,  aHh8U|;li  idleged  to Iwre been 
pronounced  nJUra  trfiva.  iVia.{107*  Ari!fc. 
Hg  9.  Laidiaw^  l^Si  June  1896,  p.  884. 

SVBSTZTir'rB    ANB   CoVOIVIOWAL    IE8TI« 

rxsn.  See  Legae^,  Na  41,  p^  959^' 
Snccasaiow..— A  truat-diapofltiea  and  set- 
tlement containing  powers  to  the  trus- 
tees to  sell  the  whole  or  part  of  the  heri- 
table  property  thereby  conveyed,  ftr  the 
payment  of  debta,  legacies,  Ac  utd  with 
•  instraetloBs  to  pay  orer  the  revefstoir  of 
th»  whoWesaate,  heritable  andmonreable, 

*  or  tn-  denude  of  such  parts  thereof  as 

*  may  then  be  in  their  hands  unoonV«rCied 
«  into  money,*  in  ftv«urof  theheir,  upon 
his  attaining  the  age  of  twenty-five  1  the 
heiv  htfPing  attained  tliat  age,  but  dying 
before  the  trustees  had  denuded  in  his 
fttrour,  it  was  Ibuttd  Iftiat  the  ^heritable 
subjects  which  remained  unsold  by  the 
trustees  at  his  death,  descended  to  hie 
heirs  and  not  to  bis  executont  JVo.*  25. 
Bwn^U  «u  SurreHi  ^  Mh  D$c  1898«> 
128.  : 

Moveable  ftinds  situated  in  ]9n|(buid, 
which  belonged  to  a  person  dentfleued'ln 
Scotknd,  found  to  vest  4^  ^s  In  the 
nest  of  kin,  without  the  neceaiitf  of  a 
confirmation.  No>  53.  MUKgan^  ^a  v. 
MiiMgmi,  ^u  9ih  Fak  1896^  p,  340^ 

Lands  were  held  in  trust  for  behMTof 
the  mnter's  widow  in  liferent,  axM  aKier 

'iKerdeath^  then  ftr  behoof  of  A,  bish^itv 
and  assignees  in  fee,  in  case  he  survive 
the  widow  vand  failing  A,  thenlbirbeliM*< 
«f  B,  hAs  hteln  lind  assignees,  undertfte 
lilDe  C0tt<8tldn  of  aivrrivumce  9  and  flfiling 

<  B,  then  ^fyr  behoof  bfC,  without  mentMn 
of  heinl  and  assignees  I  whom  fhOM^Ibr 
behoof  of  certain  other  patties,  ChMrh^rs 
and  assigMdeSt  ^ua'liyamoi^  thettt.  -A 
and  B  were  survived  by  C,  who,  hiding 

•  executed  a  M)eralset«lettient,''predbctea6. 
ed  the  widow^  In  a  ^e^ion  between 
Cs  dispone^s  and  thi»  parties  kst'chlM 

'  to'tbe  sooeesalon,  the  tiwmer  w^re^'pi^ 

;fmud;  Jlfifc  102.  LHti^^i  Tfmte^  V. 
'XeiftrA  md  offmr*^  2d  Jutkt  1820^  p.  048L 
S^opEElon  Air»  VAssAi>;^Ift  flEhir  "the 
composition  due  to  a  superior)  not  ha'^g 
right  to  teinds  for  an  "entry  to  a  ahgh- 
kr  successor,  the  deduction  on  account  of 
teinds,  whAher  valuedor  not;  id  »  fifth 
^  the  real  rent-  J^o.  5.  ThdtHsm'itf, 
Sk&ifMHi^  24III  Hon.  1825,  pi  98k  *    ^     " 

A  Hfeent  right  <if  siiperiorkv  hr  'con- 
stitution, not  consented  to  by  the'rassal. 


wr 


tlMltSL 


jMUto*lM  Ikfatt  telOttlkng^'as^Hiig 
«he«ftectBf'nMilti|)ljliigBiliieri(ttv.  -  Ko' 
94.    <iruk&m  v.  IVenienra^  9»th  Jfof  1926. 

SuapsxAiotf.    See  Fteens.  No.  6A,  p.  968. 
:No.  UB,  p.  740. 


TACK...-Undera  leue,  declariBg  Whitflnn- 
day  to  be  the  term,  both  of  entiy  and  re- 
iDOval,  as  to  grsBs,  the  tenant  baa  right 
to  the  way-going  hay  crop.  No,  14.  KeUh 
"    fit's  H0irs^  9d  Dec.  182ft,  p.  77- 


Tailiiik — ^In  an  entaU  containing  prohi- 
bitory,  irritant,  and  resolute  •muaesy 
but  which  was  not  recorded,  an  ac<Son 
ot*  damages  on  account'  6f  eentmiiention 
ibund  competent  -sijijiifnst  the  xepresenta- 
iiTes  of  the  contrav^ner.  V'Oi^Q,  Chatiet 
MarqniM  of  QueeMberty  v.  Tki  S^emMra 
9f  WimamDnkecf4hii^n$Urff^  Ib^Dee. 
1625,  p.  14a 
See  FIdr.    New  49,  p.  HO?* 

An  heir  of  entail  having  reduced  leases 

•seotttmry  to  the  entail,  on  the  grotind 

( that  they  had  been  granted  for  ^amims, 

•aad^conse^uently  With  diminutton  of  the 

NBHtal,  cannot  demand  from  the  execu- 

4on  <i  his  pfedeeessor  (the  granter  of 

'.the'  leises)  any  share  of  the  grassums  so 

•'taken,  corresponding  to  the  number  of 

^y^aM  during  which  the  action  of  reduc« 

tion  had  depended,  it  having  been  pre- 

«vi«usly  decided,  that  the  tenants  havii^, 

during  the  dependence  of  the>actien,  pos- 

cSsiSOdin  bonti  Jtde^  he  was  only  entitled 

ijCniweive  from  them  the  rent  stknilafed 

^  Hi  their  tacks,  without  any  claim  w  vie. 

'llM  piotits  t  and  it  having  also  been  pM- 

Houaiy  decided  that* the  pursoer  has  «o 

<«liim  against  We  executors  ibr  damages 

«n  aeoouat  of  the  Ums  he  srtstalsed  in 

consequence  of  the  leases.  No,  47*  IMpb 

ig<\2«sais6sffy  «.  Duke  ^  dvMmbef^o 

Bxecvion,  Ut  FeAi  1826,  p.  396. 

1.  Sale  of  lands  for  redemption  of  the 
land-tax  set  askle,  in  a  question  with  pur- 
'Cbasert,  as  not  having*  been  followed  out 
in  terms  of  the  statute. 

*  fi  Pound  that  the  personal  fintud  eS 
•th^'seller  would  not  affect  a  subsequent 
iMui  fido^  purefaaseis  if  the  orisinai  srie 
^bad  b^n  in  other  respects  regularly  con. 
•ducted  in  terms  of  the  act  of  raiiiament. 
i^o,  59.  BUM  e.  WUmn,  4[o.  9ih  Fwh, 
1886,  p.  8S9. 

1.  A  procuxmtory  of  resignation  being 
granted  to  resign  lands,  &&  ^  in  the  hands 

*  of  my.inunediote  lawful  superiors  of  the 
^M«ie,''<nf'sf  tbri^  eonimisBieiiers  in  their 
^  names,  having  power  to  receive  resig- 

*  nations  and  to  grant  new  iufcftments, 


'  ^  to  be  inftde  ind  g^-altied-'By  itie^^  pcc 
held  to  be  a  suiBdent  prpcunkory  ofie- 
sijntetion  in  fitvour  of  tne  series  ot  hein 
afterwards  designed,  xlthdugh,  .hj  the 
usuid  and  more  correct .  $tirle,  tfa^  irMs 
<  for  new  fnfbftments*  odg]^t  to  ueiA^it. 
ed  be£ire  the  words .  ^  to  be  made  inA 
'granted.'  ' 

t.  A  dedaratioB  thit  dcfttsilini  AAik 
should  be  in  themselves  nuH  ^\'im^ 
and  of  no  etfect,  &c  agaipst  the  t»tter 
heirs  of  entail*  and  the  isc!d"1ittd^'^  ^ 
hddtobe  sufficient  withmit '  A ''die«3an. 
tion  that  they  riiould  be  nnfi  luid'l^d, 
as  against  Uie  contrsvenid^       -  '^''"'/ 

S.  In  the  clause  of  an'entafl  ^Mmkog 
the  usual  prohibitions  tod  ttn^^bh^ 
the  introduction  of  a  clause  of  de^itKidm 
(in  the  efvettt  of  an  heir  ii^  pRsaeaAiotiiift» 
ing  disqualified  by  succeeding  to  itofMa 
estate,  and  taking  a  ^tSeaeeot  tiakne^ 
arms)  found  not  to  cut  off  the  coftnej^tSbn 
of  the  subsequent  jirQhtbl«i<lB!i  with  tl&e 
preceding,  or  to  lunit  the  effbct  oFthe 
subsequent  prcrfiibitions  to  the  heirs  tak|fag 
by  such  devolution.  No,  66.  Mmnh^ix 
Mtmro,  15lik  Feb.  1896,  p.  977- 

Trustees  being  authorised,  after  jiiy» 
ing  the  testator's  legacies,  and  seciSni^ 
his  annuities,  to  vest  the  residue  of  tiie 
trust  ftinds,  and  interest,  snd  prdb^eds 
thereof  in  lands,  and  to  convey  tfiekn 
to  certain  hein  and  subsUti&tes;  nhikf 
the  limitatioDS  of  a  strict  entail— th^fitk 
heir  of  entail  fbund  not  entitle  tocIsU? 
the  interest  of  the  funds  destined*  to  Aiat 
purpose,  there  havtnff  been'  il6  tmiliie 
delays  the  part  of  the' trustees.'  11^ 
64.  Earl  of  Stair  v.  Eariof  Stmr^  f¥4. 
iMf,  9UI  Feb.  1896,>  1HM.  '    '^ 

A  prohibition  against  alterii^  the  fA^der. 

'6f  succession  in    tor  entail*  catnult-'  be^ 

created  by  inference  or  implication  h^. 

ever  evicfent    No,  81.   Grant  ♦.  f^^, 

4 tf.  9A  March  1896,  p.  461.  '    ' 

A  resolutive  d^use  in'a  deed  of  etft^l 
ennmenting  tlie  acts  and  omisrionsufidn 
Hfrichthe  contimvener  was  to  ibrfelt  Us 
Tight,  with  a  general  refereiKie  ^  to  aiiy 
«  act  or  deed  l^cveby  forbidden  and  dis-  - 
*  charged,*  found  sufficient  tocover  a  pro- 
liifaMlon  a^nst  cutting  planted  Wood,  and 
an  obligation  to  reside  at,  and  keep  in  re- 
pair, the  mansion-house,  altiiouffn  tibese 
were  inserted  in  an  after  part  of  tiie  deed, 
but  bore  to  be  ^  under  the  irritant  and 
«  resolutive  clauses  before  written  ;*  bit 
fflUnd  that  the  prohibition  ngatnst  cut- 
ting planted  wood,  applied  omv  to  .wood 
pltoted  beibrr  the  death-  of  the*entuler  » 
and,  that  the  obligation  to '  reade  at  and 
*•  keep  in  repair  the  mansion-houfle,*  did 


|N1]|]eS¥. 


m 


yXi9\,  {^v«nt  Uici  heir  in  j»osg688k>n  from 

'  m^ip^  dfjwn  the  maiision-bouiie,  provid- 

^  .  *eii  he  unmedi^y  after  built  a  mew  qno, 

.  ^  ^  ^  either  on  the  wme  site  or  in  some  eaoally 

7  Buitahle'Mtuation-  on  the  entailed  lands. 

^    '  '  Terms  of  a  deed  of  entail  in  which  a 


^^  to  mjif  iswd  eldest  lawful  son,  and  the 
'/  heks  pf  tw  bo47T  which  was  contained. 


"!  iitpng  ]f  ita  the  other  substitutions,  condi- 
tions, and  r^trictions  of  the  tailzie,  in 

^,  ,lhe.nrocuratorv  of  resignation.   JVo.  127- 

-Su^Um  V.  fitrrester,    11/4  Jui^  18S6, 

"  b!  765: 

See  TUle  to  Pursue.    No.  88,  jp.  594. 

TAurDS.*^Teinds  being  yaluea  by  report 
of  the  suWommisaionerB  in  grain,  out  of 

' .  wiiich,  in  different  localities,  a  stipend  in 
pianey  was  granted  to  the  minister*— 
'  ITound  that,  although  the  allocations  in 
mqn^  frequently  exceeded  the  value  of 
the  victual  teind,  as  stated  in  the  sub* 
valuatiouf  this  was  not  sufficient  to  infer 
s  denliction  of  the  sub-valuation,  the 
fiar  prices  of  grain  at  the  dates  of  the 
dii^sr^nt allocations  exceedingtlie  money 
sUp^d.  J^o,  104.  Earl  of  Kinnoul  and 
'  oMSt*  v.  M'Dimaidy  7th  Juijf  1820,  p.  662. 

't'£i¥X>8.    See  Superior  and  Vaual    No,  5, 

tx^ce. — A.  eervipe  by  a  widow  neoesaazy, 

,  to^' lender  her  claim  to  the  arrears  of 

,.terce  ^mnamissible  to    her  repreaeata- 

tWes.     N^o,  8d,    M'Leieh  o.  Beanie,  2\8t 

Testamekt.     See  Prep&rtif.    No.  ^d,  j>. 

Tj^yt-jg  TO  PuRsuE' — ^Whenfiindsaiemoir* 
tifiifd  j^  the  benefit  of  a  certain  number 
4^  the  jnembers  of  a  corporation^  to  b^ 
selected  by  the  patrons  and  managers  ef 
i^  charitv,  the  corporation  itself,  or  aiiy 
individual  member  of  it,  is  entitled  to 
pursue  an  action  of  reduction  and  dam- 
ages against  the  patrons  far  mismanage- 
ment of  the  funds  of  the  charity. 

Can  a  corporation  grant  a  sufficient 
mandate  to  a  committee  «f  Uneir  number 
to  raise  and  pursue  actions  in  the  name 
of  the  corporation?  A^a.18.  Bote^  ^c 
«.  MofiUraiei  of  StirHuih  0/4  Dso.  1825, 
p.  102. 

See  TruMt    No.  06,  p.  60S. 
See  JuriadieUen.     No.  38,  p.  S90 ;  No. 
73,  p.  445. 

Part  of  an  entailed  estate  having  been 


'    ed  toi?  that  effeelj JuKCtfttMr  tofpat'tlie 

■  ent«ilec*a  d»btai  ^MWiat-^beAitir  provided 
by  the  entail,  under  tlie  umiiil  Ivcltant 
and  reiQlHtive  riaain^n,  that  the  faehvmkN 
ceeding  should  bold  the  e^te  by  virtue 
of  the  tailzie,  and  by  no  other  right  or 
title  whatever—Fviind,  firti.  That  the 
heir  of  entail  in  poseeasion,  holding  thd 
remainder  of  the  estate  by  charter,  pco- 
ceediiiff  on  a  jirocuratory  <^  resmiation 
inconawtent  with  the  original  tai&ie,  on 
which  charter  he  was  infeft,  and  had 
founded  in  his  summons,  has  no  title  to 
insist,  in  an  action  of  reduction  of  the  de- 
crees of  sakr,  and  of  declarator,  aoaiiist 
the  punshaseva  of  those  parts  of  the  en- 
tailed landa  whifih  ha«l  b€«n  sold  previous 
to  the  completion  of  the  inconsistent 
titles  In  hia  person. 

Seeetul^  That  other  sume  remote  ^In- 
stitutes having  concurred  with  the  pur- 
suer in  raising  the  sanse  summons  wnieh 
£MUided  on  his  inteftment,  and  conclud- 
ed for  reduction  of  the  sales^  and  remoival 
of  the  purchasers  for  his  benefit,  and  alao 
contained  declaratory  conduaiuns  to  have 
it  found  and  declared,  that  the  sole  right 
and  title  to  the  lands  was  in  his,  person* 
are  likewise  barred  by  the  defect  in  hi» 
title  from  insisting  in  this  action*  iVo. 
88*  M^Culleeh  andoUher$  a  M^Xemkf^ 
17/4  Me^  1826,  p.  664. 

TnirsT.  8ee  TaMe.  No*  04^  p.  994  ^w- 
i^SffiMk    No.  102,  p.  643. 

AVhere  a  trust,  conveying  an  adbion^ia 
at  an  end  by  the  death  of  the  aceepttng 
trustee,  connnnation  of  the  truster  V  next 
4^1cin  faunds  a  title  to  insisti  altha«i|^ 
other  parties  also  be  beneficially  intefe^ 
^Mtibeissu^  ,  N^  06.  Ciphanemd 
Ganuk^  Kirl^fOkridk^  30/4  Ma^  1^6».p. 
603« 

Twon  AKi»  piTviL*  See  Member  t^fPmr" 
liamenL    No*  08«  pu  613. 

< 
V 

U8unT..«-jComnound  interest  being  agreed 
on  at  the  ena  of  several  years  in  asettld^ 
ment  of  a  past  debt,  the  aMumylajion 
taking  nlace,  and  a  bond  upon  thia^pq^ 
dple  or  accounting  being  granted  to  tkip 
cnditor,  found  uat  this  could  not  bi^ 
challenged  as  usurious,  either  at  common 
law  or  under  the  statute.  ATo*  60f  M^ 
milionv,  HamUtonj  ^e.  15/4  F^  }B^  f. 

W 

WniT«— -Gratuitous    unvegisteved  ^Midi^ 
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Jbund  In  the  deceased  gnntei^e  lepoiito-       E«ri^F^$  Tru$Um^  nd  Dse.  iai5»  ^ 
ries,  reduced,  in  respMt  one  of  tne  In-        180. 

strumentezy  vitnewee  did  not  see  the    Weonoovb  iMrftuoiraaBVT*   SeePMeU^, 
suhecriptione  adhibited,  nor  heat  them       Ko.  54,  p.  348. 

acknowledged.    No,  94,    Emli^Fsfin.    Wititxbs.     See  Preqf,  No.   68,   p.  497- 

Pno9»$t  N^  9t,  p.  681. 
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DEFENDERS. 
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Agnew,  J.  V. 

Anderson  and  Curators, 

Angus,  T.  M. 

Amot, 

Arrol  and  Cook, 

Athol,  Duke  of 

A. 


Earl  of  Stair  and  others, 

His  Father*s  Creditors, 

Angus, 

Thomson, 

Montgomery, 

C.  Stewart,        • 

B 


91  358 

60  326 
19  106 

61  337 
68  424 
78  48^ 

124 


B 

B^  John 
Belaches, 
Blair,  William 
Blake, 

Bow,  ]C.  and  others, 
Breugfaton,  G.  R.    ' 
Browninff  and  Trustee, 
Brown,  D* 
3rown*8  Trustees, 
Bruce,  Thomas 
Buccleuch,  Duke  of 
Burrel,  Feiguson 


Sterry  and  Co. 

Rev.  R.  Moore, 

A.  Millar, 

Blake, 

Patrons  of  Cowan^s  Hospital, 

Weston,  . 

•  • 

Heritors  of  Kilberry, 
Brock, 

Rev.  A.  Carstalrs, 
Sir  James  Montgomery,  &c. 
Burrel  and  others. 


22  118 

36  207 

4  JW 

122  749 

18  102 

67  421 

124  768 

2  6 

128  764 

96  699 

47  298 

26  129 


Ctlde? ,  John . 

Cameron,  Lieut. 
Campbell,  George 
Chapman,  Thomas 
Carung,  Poor  Margaret 
Cl^^hom  and  others, 
Clephane,  Mrs 
CrichtoQ,  John 

D 

Baridson,  Duncan 


JdittCalder, 

.        •  . 

John  Anderson, 
R.  Dodds  and  others, 
R.  Campbell  and  others, 
William  Riddel  and  C  Russel, 
John  Kilnatrick, 
Mrs  Crichton  and  others. 


CoUn  M^Keuzie, 


30  170 

92  691 

16  88 

11  61 

82  488 

113  707 

88  609 

86  631 


98  613 
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PURSUERS. 
Dlcksoti,  J.  and  W. 
Donaldson, 
Downie,  Robert 


E 

Eaton,  Wm.  and  H.  Cowan, 
Edinburgh,  Magistrates  of 
EUatt,  Sir  WiUuun 


Fife,  Earl  of 

Finlaj, 

Fisdier,  6.  A.  and  others, 

Fotherin^iam, 

Forrester,  John 

Fraaer, 

Freer,  David 

G 

plendinning  and  G  haunt, 
Gordon,  D. 
Gndiam,  F. 

H 

Ifionilton,  John 
Hamilton,  A.  J« 
Hamilton, 
Harvey, 

Haston  and  others, 
Haj,  Mrs  M. 
H^gie  and  Co. 
Hope  tnd  otliers, 
Houston  and  others, 
HutcMson, 
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Buchanan  and  Baird,  36   112 
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Earl  of  Moray,  ...  .11 

u 

Alexander  Murdoch,  •  106    ^ 

Budge  and  Co.  .  »  •  7^   ^jP 

WitS>n  and  others,  •  .    61  ,t(f0 

Lord  Fife*8  Trustees,         .       .        •  34 

_-....-.-.-..._  136 

Walker, in 

Earl  of  Sealieid,           ,           .           .  8 

Campbell, 118 

7 

Morrice, 117 

Peter  Patersoo,  .        •        «  48 

•  .»* 

ft 
Walker  and  others.  «  iQ-    # 

Hyslop  uid  Co.         ...        •  71    49 
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•»< 
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Bev.  J.  Clason,        .       .       .       •       •  66    mfk 
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198    766 

Chapman  and  others,        ...  76    436 

George  Brown,        •        •        •          •  S3 

Stark  and  Selcrig,         .        •        •        .     .  gA 

MaffiMrates  of  Selkirk,            •            .  46 

Arcnibald  Spiers  and  others,           .  64 

Forrester,           ....  187 


Johnston,  David 
Jeffrey,  WilUam 


K 


Joseph  Johnston, 
Thomas  Aitkea  and  others, 


Keith,  Sir  Alex.  Locke's  Heirs, 

WL^'*"**"  "^  ^^^  '^\  aeci«*  Bi^liaB  and  othe«, 

James  Forbes  and  othets, 
William  McDonald, 


State, 
Kintore,  Earl  of 
Kinnoul,  Earl  of 


Laidlaw, 

LawBon,  Jas.  send  others, 

Leitch's  Trustees, 

Lindsay,] 

Lovel, 


Hamilton  and  Diekson, 
Stewart  and  others, 
Andrew  Leitch  and  others, 
Chapman,  •  • 

Howie  and  Co.  • 
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617 
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lf«CteiBh,  John 
It^Culloch  and  others, 
M'Donald,  John 
If  ^Donell,  A.  B. 
|i«Do«ald,  Archibald 

rSnby,  Bobert 

rteor,  Malcolm 

rii^or,  John 
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-lI'Kay,  John 
ifcKenzie,  Murdo 
WS^irfly  and  otken, 
M^Ladilan  and  others, 
K'Keil,  Lieut.  CoL  B- 
M'Neil,  Mrs 
Milligan  and  husband,  • 
Mirrha,  William^ 
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JHoir,"  Charles  Alex. 
If  orrison,  John* 
Morison,  John 
Munxoi  Sir  Hugh 

vmj,  J.  Dw 


Bank  of  Scotland, 

Donald  Bain, 

Scott)        '   • 
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James  Bennie, 

Sir  Alexander  Muir  M^Kenzie, 

Mcintosh  and  others, 

B.  G.  McDonald, 

W.  and  J.  Stewart, 

P:M*Arthur, 

M'Neil,  ;. 

Vv  liffht^  •      i    « 

IngSs  and  Weir, 

Alexander  Bitchie, 

British  Linen  Company, 

Murdoch  and  others, 

Bennet  and  others. 

Sir  Eiren  Cameron,  and  others, 

H.  F.  M'Neil, 

Mil^gananfd  Keir, 

Benjamin  Mafihie, 

Mrs  Jane  Mudie, 
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SarlofFlfe, 

Alexander  Ure, 

G.  Munro  and  others,  , 

Mrs  Murray  and  others, 

Mrs  C  Murray, 
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Smith,  George 
8{>eirs^  Graham 


Callander, 

Scouler  and  Brownlee, 

Beyerend  William  Findlater, 


Fisher  and  others, 
James  Shaw, 
Fleshers  of  Glasgow, 
Wflliam  Laidlaw, 
Bowie's  Trustees, 
Boberton  and  Jeffrey, 
Sir>rchibald  Campbell, 


90 

•7» 

:      24 

126 

73 

446 

13 

66 

68 

368 

46 

270 

107 

684 

31 

172 

66 

364 

74. 

633 

3E 


7f» 


IKDKX. 


PUBSUERS. 
iSprott,  Mark 
Stidr,  Earl  of 
Steele,  James 

Stewart,  Lady  J.  and  others 
Stxahan, 

Stmthers,  Gayiii  and  others 
S  jm,  Mrs 


Thomson,  and  others, 

Thomson,  J.  A* 

Tod  and.  others 

Turner,  Edward 

Tjrtler,  Mrs  M.  and  husband 


BEFENDEXS 
McAllister, 

Bar!  of  8talr*s  Trustees, 
(Steele  and  Buchanan, 
Sir  B*  Hendetson  and  others, 


JohnSiSi^, 
Oibb  and  others, 


W.  BisaM  and  otbttt, 
George  SUnpson, 
Tod  and  others, 
Gibb  and  M«]>onald, 
G.  F.  TjUer  and  others. 


Ko.?«R, 

• 

>7 

fl7 

• 

64 

SN 

• 

77 

46« 

tk 

111 

116 

m 

• 

4t 

m 

• 

6 

« 

»  ^ 

•i.  1^  /  / 

M 

01 

• 

6 

M 

• 

1«1 

m 

ai  4n 


VcitchyHugh 


Mi^listnitei  of  Edinhuigfa, 


IM  m 


W 

Walker,  J.  and  A* 

Wilson,  James  John  and  Jamas  Mitchell, 

W^h^ '  Watsoi^ 


JasMs  Steele, 
John  and  Jan 


17 

Itt 

Ul 

» 

.w 

W 

» 

XtaHGeoige 


I" 


1 1 


S«liertBMMV> 


W    f 


♦  t 


I 

H 


M 


f-*,* 


•■-  • 


"i     ■ 
f    J. 


X  ■    • 


»  ' .' 


INDEX 


OF  TIB 


NAMES  OF  THE  DEFENDERS  AND  PURSUERS  IN  THE 

FOREGOING  DECISIONS. 


^^— ^ 


DEFENDERS. 

« 

PURSUERS. 

A 

JdHen,  Thomas 

William  Jefflej, 

Av4eiH«>  John 
Angus,  C 

Geoxse  Campbell, 
T.  a£  Angus, 

B 

B 

A            .           .            ' 

Bain,  Donald, 

Manuel  and  Co. 

Baird, 

Bank  of  SooUand, 

John  Maberlj  and  Co. 

Bennet  and  others, 

Bisset  and  others, 

P.  Thomson, 

Blake, 

BUke, 

British  Linen  Co. 

M.  M'Eenzie,        •        .         • 

Brack, 

Brown's  Tniataes, 

Brown,  Geofgo 

Mn  M.  Hay, 

Buchanan,  D.  C  and  Baird 

J.  and  W.  Dikon, 

Biifhan  and  others, 

Kinsr's  Printers  and  Officers  of 
Ma^strates  of  Edinburgh, 

Budge  and  Ca 

Buznl,  W.  H. 

Ferguson  Burrel, 

c 

Calder,  John 

John  Calder, 

Callender, 

Lord  Cleik  Register, 
Lieutenant  M'Keil, 

Cameron,  Sir  Ewan 

GbtapheH,  Sir  A. 

Gk  Spein, 

Ounphell, 
CbtapbeM  and  others, 

M.  Carting, 

GarstairB,  Bey.  ▲. 

ThemssBnuM^ 

Lindsaj, 

Chapman  and  others, 

Hasten  and  others, 

Chuon,  Rev.  James 

A^  J.  Hamilton, 

Cosraa,  Duncan    • 

£.  PatccBon, 

Cowan%  Hospital, 

Eben.  Bow  and  others, 

CUchtan,  Mrs  and  others, 

No.  Page. 


State, 


110 

603 

u 

96 

19 

106 

w/*-X 

40 

944 

190 

749 

83 

489 

100 

689 

103 

663 

123 

748 

0 

41 

190 

764 

33 

176 

30 

918 

84 

491 

7fi 

466 

20 

129 

30 

170 

90 

679 

43 

967 

94 

468 

118 

740 

88 

488 

96 

689 

60 

407 

70 

438 

80 

478 

91 

898 

IB 

lOS 

8fi 

m 

INZNCK. 


DEFENDERS. 
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s,  A>  and  othera 
Jk)wi€fB  Trustees, 


E 


Edinbiiigh, 


of 


File,  Karl  of 

Filb,  Trustees  of  Earl  of 

Fiiidlater  and  others, 
Fisher. and  others, 
f  isshers  of  Glasgow, 
Forbes^  James  and  othen 
Forrester, 

G 

Gibb  and  others, 
Gibb  and  M'Donald, 
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j^oknston,  Joseph 


i* 
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Lady  Jane  Stewart  and  others, 
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William  Mkrig, 
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Mark  Sprott^  • 
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.  48  3«7 

,102  643 

14  tnr 


87     M4 
49    388 

:^7    2A? 


'  «• 


Vfiiau^ 


Tm 


^if  *      1>£F£NI>£It8. 
M«Arthur,  Peter 
McDonald,  B.  6. 
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